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PREFACE. 


THE  following  reports  of  Admiralty  cases 
are  published  from  no  other  motive^  than  that 
of  adding  to  the  store  of  decisions  upon  nati« 
onal  law ;  which  are^  as  yet^  by  no  means  too 
numerous^  and  which  in  these  times  of  lasting 
warfare,  can  never  come  amiss  to  the  profes- 
sion. It  may  appear  presumptuous  in  the 
advocate  of  a  provincial  Bar  to  engage  in  an 
undertaking  of  this  sort,,  when  similar  publi- 
cations are  daily  occupying  the  abler  talents  of 
the  mother  country,  among  the  important  re- 
cords of  high  and  superior  tribunals.  But  as 
the  Vice-Admiralty  courts  of  the  colonies, 
since  the  forty-first  year  of  his  present  Ma- 
jcsty^s  reign,  have  been  placed  ifpon  a  truly  in- 
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dependent  and  respectable  footing,  and  are 
now  filled  by  men  of  professional  distinction 
from  the  parent  state;  their  judgments  are  be- 
come interesting  and  valuable,  not  only  to  the 
practitioners  of  their  several  courts,  but,  the 
reporter  humbly  conceives,  to  the  profession 
at  large  within  the  British  dominions. 

The  court,  in  which  these  decisions  were 
given,  was  established  upon  its  present  basis 
in  the  year  1801.  The  irregularities  which 
had  prevailed  in  the  Vice- Admiralty  courts 
having  given  occasion  for  complaint,  both  at 
home  and  abroad,  at  length  drew  the  atten- 
tion of  His  Majesty's  Ministers,  and  of  the 
Legislature.  It  was  thought  proper,  by  les- 
sening their  number,  by  extending  their  juris- 
diction, and,  by  increasing  the  salaries  of  the 
judges,  to  give  them  greater  consequence  and 
dignity,  and  to  induce  gentlemen  acquainted 
with  the  law,  and  the  practice  of  the  courts  in 
England,  and,  particularly,  some  of  the  advo- 
cates of  the  civil  law,  to  accept  of  these  judi- 
cial oflSces.  With  this  view.  His  Majesty, 
by  a  letter  of  Lord  Grenville,  dated  the  22d 
day  of  January y  1801,    directed    the  Lords 
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Commissioners  of  the  Admiralty,  to  revoke 
the  prize  commissions  which  had  been  granted 
to  the  Vice-Admiralty  Courts  in  the  West  In* 
dies,  and  in  the  colonies  upon  the  American 
continent,  except  Jamaica  and  Martinico.   An 
act  of  parliament  was  then  passed,  in  July 
1801,  (41  Geo.  III.  cap.  96.)  by  which  "  each 
and  every  of  the  Vice-Admiralty  Courts  esta- 
blished in  any  two  of  the  islands  in  the  West 
Indies,  and  at  Halifax  in  America,  were  impow- 
el^d  to  issue  their  process  to  any  other  of  His 
Majesty's  colonies  or  territories  in  the  West 
Indies  or  America,  including  therein  the  J?a-' 
hama^s  and  Bermuda  islands,   as  if  such  court 
was  established  in  the  island,  colony,  or  terri- 
tory, within  which  its  functions  were  to  be 
exercised.'*     His  Majesty  was  authorised  to 
fix  salaries  for  the  Judges,  not  exceeding  the 
sum  of  Two  Thousand  Pounds  per  annum  for 
each  Judge,  and  it  was  then  enacted,  **  that 
the  profits  and  emoluments  of  the  said  Judges 
should   in   no   case    exceed   Two   Thousand 
Pounds  each  in  any  one  year,  over  and  above 
their  salary."    Martinique  having  been  given 
up  at  the  peace  in  1801,  a  Vice-Admiralty 


Court  was  erected  at  Barbaboes  in  lieu-.of  iti> 
By  another  ?ict  (43  Geo.  III.  chap.  160,)  iii^ 
1803,  provision  was  made  for  the  Judges  of 
Vice-Adiniralty  Courts  to  be  established  ia 
the  Bahama   and   Bermuda   islands,    and   at 
Malta. 

III  August  1.801,  Alexander  Croke,  LL.  D. 
an  advocate  of  the  civil  law,  and  a  barrister  at 
l^Wj  had  the  honour  of  being  offered,  without 
solicitation,  the  first  ii^ppointment  upon  this, 
nev  establishment,  with  the  choice  of  his  sta- 
iioni  ^^  which  he  preferred  the  severe,  yet  heal- 
thy air  of  Nova  ScotU^  to  the  luxuriant  but 
hazardous  climate  of  the  West  Indies^  and  has 
j)resided  iiv  i%  ever  since  that  period. 
.  During  this  time,  and  for  many  previous 
years,  the  Author  of  these  Reports  has  been 
iinremittingly  engaged  in  the  practice  of  that 
cpurt.  This  practice  has  afforded  him  the  op- 
pprtunity  of  occasionally  taking  notes  of  some 
of  the  principal  cases.  The  arguments  are 
npjt  detailed  to  the  extent  in  which  they  took 
place^  but  the  judgments,  are  reported  at 
l^qgth;  and  with  strict  accuracy  as  to  the  chief 
gj:punds  and  substance  of  th^ni.    For  this  sar 
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tisfactibn  he  is  much  indebted-  to  the  kind  as- 
sistance of  the  learned  judge,  to  whose  minute* 
he  has  had  welcome  access.  Many  of  the  fol- 
lowing cases  have  been  already  published  at 
Halifax^  at  the  particular  request  of  the  gen- 
tlemen of  the  profession,  and  other  persons  in- 
terested ; — that  of  the  Zodiac  by  the  autho-» 
rity  of  the  governor. 

The  Author  of  this  work  is  known  merely 
within  his  own  professional  sphere,  and  that  a 
very  humble  one,  but  the  Judge  whose  decrees 
be  has  ventured  to  record,  is  not  so  obscurely 
situated.  He  has  not  only  distinguished  him- 
self as  an  advocate  in  Doctor's  Commons,  but 
his  vindication  of  our  belligerent  rights,  in  his 
excellent  answer  to  Scklegel,  and  his  intro- 
duction to  the  case  of  Horner  and  Lydiard^ 
have  brought  his  talents  into  that  notice  which 
cannot  but  add  a  value  to  his  judicial  deci^ 
sioas** 

Whether  or  not  these  cases  may  be  received 

^  Dr.  Croke  is  the  descendant  and  the  representative  of 
the  family  of  Sir  George  Croke ^  the  llcporter,  who  so  ably 
defended  the  cause  of  rational  liberty  in  the  cases  of  the 
ship  moneys  and  Hamhden^s  imprisonment.-  The  history 


as  authorities  in  other  courts,  is  not  for  the 
Reporter  to  enquire.  He  begs  leave,  however, 
to  remark,  that  the  judgments  of  Vice- Admi-^ 
ralty  Courts,  are  not^  in  matter  of  pri^e, 
strictly  speaking,  colonial,  and  may  therefore 
be  considered  as  more  immediately  proceeding 
from  the  voice  of  the  nation.  The  great  and 
good  man  who  has  prescribed  for  so  many 
years,  in  the   High   Court   of  Admiralty  of 

of  tills  family  is  given  in  Ward!^s  lives  of  the  Gresham  Pro* 
fessors,  and  in  Sir  Harhottle  Grimstonc^s  preface  to  the  Re- 
ports.  The  latter  mentions  a  curious  circumstance  which  I 
shall  copy  in  his  own  words.  ^^  This  reverend  Judge,  Sit 
George  Croke^  was  descended  of  an  ancient  and  illustrious 
family  called  Le  Blount^  his  ancestor  in  the  time  of  the 
civil  dissention  between  York  and  Lancaster^  being  a 
fautor  and  assistant  unto  the  house  of  Lancaster^  was  in* 
forced  to  subduct  and  conceal  himself  under  the  name  of 
Crokcj  till  such  tinle  as  King  Henry  the  Seventh  most 
happily  reconciling  those  different  titles,  this  our  ancestor 
{GrimstOTtj  who  was  the  progenitor  of  the  present  peer  of 
.that  name,  married  one  of  Sir  George  Croke^s  daughters)  in 
his  postliminum,  assuming  his  ancient  name,  wrote  himself 
Croke^  alias  Blounti^  that  of  Blount  being  altogether  omitted 
by  oar  Judge's  father  upon  the  marriage  of  his  son  and 
heir,  Sir  John  Croke^  with  the  daughter  of  Sir  Michael 
Blounip  of  Maple  Durham^  in  the  county  of  OxfordJ*^ 

Pief.  Cro.  Ckr. 
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lE,nglandy  had  raised  his  own  reputation,  as 
well  as  that  of  his  country,  for  national  justice, 
to  an  eminence  of  which  Englishmen  may 
proudly  boast.  This  boon  has  been  acquired 
by  a  system  of  independent,  just,  and  humane 
principles,  which  have  been  followed,  it  is 
hoped,  wilii  strict  attention  by  the  inferior 
tribunals — among  them  the  Vice-Admiralty 
Court  of  Nova  Scotia,  the  Reporter  may  be 
allowed,  without  vanity,  to  assert,  is  not  the 
least  distinguished  for  an  adherence  to  that  ad- 
mirable system,  a  system  which  '^  all  those  who 
entertain  the  wish  oi  Esto perpetual  with  res- 
pect ^to  the  safety,  the  independence,  and  the 
glory  of  the  British  empire**  will  ever  feel  the 
obligation   of  adopting, 

JAMES  STEWART. 

JSalifaXy  Nova  Scotia^ 
August  1, 1813. 
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Les  Trois  Freres.  ^tJ*^ 


APreitdmm 


fJN  the  part  of  the  Captors^  the  King^s  Advocate 
tontended. — That  this  being  a  French  ship,  and  the   Jl^'^tl™"^ 
whole  of  her  cargo  French  property,  a  condemnation    to/Wwcf , upoa 

iiiit'  /•■«  information  of 

of  both  must  ensue,  although  the  claim  of  Messrs.   ivaraitenhu 

rv.  'lA*  I'l^i  A*  ^«  course,  and  re» 

Dennis  might  raise  a  plausible  question,  respecting   torns  to  ^iim. 
the  neutral  domicil  of  those  gentlemen.    This  vessel   [^  "omiluT 
sailed  from  Baltimore  for  France^  in  ignorance,  it  is   a«tdif«it«^ 
true,  of  the  existing  war  between  France  and  Eng-' 
hndy  and,  while  on  her  voyage,  received  the  first  in- 
telligence of  this  event.     At  the  instigation  of  the 
Claimants,  who  had   property  to   a  considerable 
amount  on  board  of  her,  the  master  consented  to  re- 
turn to  JialtimorCj  where  the  Messrs.  Dennis  had  *" 
been  residing  several  years  during  the  late  wan 
While  in  the  act  of  returning  to  Bdltimore^  she  was 
captwedy  aad  brought  into  Halifax  for  adjudic^i^ 


9  CASES  DETERMINED  JN  THE 

L  7r%ni§  *'^"'  ^y  ^  private  ship  of  war,  the  Governor  Carlton^ 
Fnmts.  owned  by  Forsi/th^  Smith,  and  Co.,  of  this  port,  who 
Oci.  I  If,  ^^"^  clearly  entitled  to  both  ship  and  cargo  as  the 
X803.  avowed  property  of  the  enemy.  The  claimants  may 
probably  assert  that,  although  they  had  quitted  Bed' 
iimore  with  a  view  of  returning  to  France^  not  know- 
ing of  the  war,  they  were  equally  determined  when 
they  had  heard  of  the  renewal  of  hostilities,  to  re- 
turn to  BaUimorey  and  take  up  their  abode  again  in 
the  neutral  country.  But  this  intention  not  having 
been  carried  into  complete  effect,  and  the  parties 
having  re-assumed  their  neutral  French  character, 
they  are  liable  to  all  the  consequences  attendant 
upon  it  until  they  are  again  actually  domiciled  in 
America.  The  bare  intent  of  returning  to  Ballimore 
is  not  in  itself  sufficient,  to  restore  them  to  their  neu- 
tral rights.  They  had  departed  from  America,  with 
all  their  properly,  and  all  their  books  and  papers, 
and  with  a  professed  determination  not  to  return  to 
it.  It  would,  therefore,  be  going  much  farther,  on 
the  score  of  national  indulgence,  than  any  decided 
case  of  domicil  would  warrant,  to  admit  the  claim 
of  Messrs.  Dennis  under  these  circumstances,  and 
to  restore  the  cargo  to  them  as  resident  merchants 
of  Baltimore. 

On  the  part  of  the  Claimants^  the  Solicitor  Gene^ 
Tol. — No  question  can  arise  in  this  case,  but  what 
relates  to  the  domicil  of  Messrs.  Dennis,  The  ship 
is  avowedly  French,  and  the  cargo  is  admitted  to  be 
the  property  of  persons,  who  are  natives  of  France, 
but  who,  for  several  years  during  the  late  war 
were  domiciled  in  Baltimore,  there  carrying  on 
Itrade  as  resident  merchants  of  Atnerica.  Had 
the  capture  taken  place  while  the  ship  was 
proceeding  to  France,  the  claimants  must  have 
hfieu   coosidered    as  sailiog   under    their  native 
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^und  hostile  character;  but  as,  at  the  time  of  ciapture,  ,  ^ 
the  stiip  was  'actually  bound  to  Ballimorey  at  the  ex-  Frbres. 
press  desire  of  the  claimants,  their  intention  for  ire-  oct  \t^ 
turning  there  must  be  taken  for  granted,  u  feet  upon 
which  their  claim  of  restitution  altogether  rests. 
They  had  gained  a  neuti*al  character  by  their  former 
residence  in  Baltimore:  and,  a  peace  intervening  be^ 
tween  Frmnce  and  Englaiidj  they  were  desirous  of 
visiting  their  native  country ;  and  were  removing  with 
their  papers  and  property  for  that  purpose,  totally  ig- 
norant of  the  existing  war,  which,  no  doubt,  had 
they  known  Of  it  would  have  determined  them  to  re^ 
main  in  Baltimore.  While  on  their  voyage  to  France^ 
they  receive  the  6rst  intelligence  of  this  event,  by 
which  their  intentions  of  returning  to  France  are  de» 
cidedly  abandoned,  and  they  are  captured  on  their 
way  back  to  Baltimore^  with  the  determination  of 
again  residing  there.  This  is,  therefore,  a  perfect 
r^-a5ytmfj9/roip»oftheir  neutral  character,  which,  under 
the  existing  circumstances,  they  had  a  right  to  adopt. 
It  is  evident  that  the  intention,  on  their  part,  of  re» 
turning  to  France,  was  altogether  founded  on  the  pre- 
sumption of  there  being  an  established  peace  between 
that  country  and  England.  The  animus  redeundiorigi* 
Dated  iD  that  idea,  and  it  would  be  a  violation  of  nati- 
onal jnstice  to  consider  the  claimants  in  the  light  of 
enemies;  when  their^conduct,  sofarfrora  being  hostile 
at  the  time  of  the  capture,  was  consistent  with  every 
principle  of  neutrality.  Immediately  upon  hearing 
of  the  war,  they  desire  again  to  become  neutral  in- 
habitants of  America^  and  to  regain  that  peaceful 
domicil,  which  they  never  would  have  quitted,  but 
in  the  event  of  peace.  They  should,  therefore,  be 
considered  as  still  domiciled  in  America,  and,  of 
course  entitled  to  the  restitution  of  their  property; 
The  King^s  Advocate  in  repljf.'^Tbe  ciaimaati 
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-  *";*  havinc:  made  their  election  to  quit  tl>e  neutral  coun- 
Pheim..  try,  and  embarked  themselves  and  their  property  ia 
Oct.  1?,  ^'1  enemy's  vessel,  must  take  all  the  consecinences 
of  such  election,  and  cannot  plead  their  ij(norance. 
of  the  war.  ^^or  can  a  chang;e  of  intention,  after 
their  knowledge  of  it,  avail  them.  Tiie  animus  re- 
deundi  was  cariied  into  effect  the  very  moment  they 
quitted  the  shores  of  the  neutral  country  under  a 
French  flaj^ :  and  their  being  in  a  French  vessel,  at 
the  time  of  the  capture,  was  as  effectual  a  return  to 
their  native  country,  as  if  they  had  landed  in  France. 
It  is  true  they  were  on  their  way  back  to  liallimore 
at  the  time  they  were  captured,  but  they  might  have 
adopted  this  measure  for  the  purpose  of  protection, 
and  in  order  to  secure  a  safer  retreat  to  France  in  a 
neutral  vessel.  They  are  no  more  entitled  to  resti- 
tution under  these  circumstances,  than  they  would 
have  been,  had  the  ship  been  captured  while  pur- 
suing her  course  to  France  in  ignorance  of  the  war. 

Judgment. 

Dr.  Croke. — This  is  a  case  of  some  goods  found 
on  board  a  vessel,  bound  originally  from  Baltimore^ 
to  Dunkirk^  but  which,  at  the  time  of  capture  by 
an  English  privateer,  bad  changed  her  course,  and 
was  destined  to  Boston.  They  have  been  claimed 
by  Benjamin  Denys^  a  passenger  on  boajcl  the  ves- 
Bel, his  property  in  them  has  not  been  disputed;  and 
the  only  question  for  the  consideration  of  the  Court 
is,  wliether  Denys  is  a  person,  in  respect  to  his  Da<- 
tional  character,  who  is  intitled  to  restitution* 

It  appears  by  the  affidavit  annexed  to  the  claim^ 
that  he  is  a  Frenchman  by  origin,  born  at  Dunkirk. 
With  respect  to  the  following. circumstances  of  hia 
life,  besides  bis  own  affidavit,  it  is  proved  by  the  act 
of .  naturalization,  which  bears  datein  17da.  that  he 
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iiad  then  been  resident  five  years  at  Baltimore.   The         The 
correspimdenc  e  in  \\\^  letter-book,  and  other  docn-       fkerbi. 
mentSy  shew  him  to  have  continued  there  from  that        oct.\% 
time.     It  being  therefore  fully  proved  that  he  had         ^•^^ 
been  resident  at  BaUimitre  for  ten  yeats,  that  he 
has  been  admitted  a  citizen  of  the  United  IStates^ 
posses^sed  a  house,  and'  h»\\  been  carrying  on  com- 
vierce  tiiere  for  that  period,  it  must  be  admitted 
that,  till  this  transaction,  he  was  to  all  intents  and 
purposes  an  American  merchant,  and  intitled  to  ail 
the  privileges  that  attach  to  that  character. 

But  it  appears  that  he  had  forme<l  an  intention,  for 
some  time,  of  removing  from  the  United  States,  la 
some  of  the  earlier  letters  indeed,  his  mind  seems  to 
have  fluctuated  a  good  deal  upon  this  head.  In 
tome  of  those  of  1796,  he  occasionally  expresses . 
himself  in  terms  of  satisfaction  at  the  prosperity  of 
bis  affairs,  and  his  wish  to  end  his  days  in  his  own 
conntry.  As  we  advance,  his  resolution  to  quit  the 
United  States  becomes  more  definite,  till  it  is  carried 
into  execution  by  the  present  voyaiije. 

It  has  been  said  by  the  counsel,  that  these  letters 
are  not  intitled  to  much  credit,  that  they  are  a  sort 
of  colourable  letters,  to  hold  him  out  as  a  French" 
man  for  the  advantage  of  his  commercial  connexions 
with  that  country.  If  we  cannot  discover  a  man's 
real  intentions  in  a  private  contidential  correspon- 
dence of  this  kind,  with  his  father,  his  brother,  and 
other  particular  friends,  and  carried  on  for  a  num- 
ber of  years,  I  do  not  know  where  else  we  can  look 
for  them. 

At  first  it  appears  to  have  been  his  design  to  re* 
tarn  to  St.  jyoniin^o^  wh^re  lie  had  formerly  result-d, 
bacas  the  dreadful  static  of  thai  ibiaud  ha<i  renchfied 
H  impossible,  and  as  he  had  been  tept'aie  Uy  re* 
guested  by  his  iather  to  retiuu  to  JbruMe,  he  ueiexv- 
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L««^B<vi     ^^^^^  ^V^^  g<>>"g  to  that  country.     It  has  beei^ 
1FBERB9.       argued  by  his  couusel,  that  this  voyafice  was  merely 

'  oct.i7,  '  for  the  purpose  of  makiug  a  visit  to  his  fath^er,  and 
^*^  that  he  intended  to  return  io  Baltimore :  but  it  is^ 
impossible  to  read  those  letters  without  being  fully 
confirmed,  that  it  was  his  intention  to  leave  th^ 
Stales  entirely,  and  to  transfer  his  don\icil,  and  his 
whole  property  to  his  native  place.  This  appear^ 
plainly  from  the  whole  series  of  letters  ;  fi  om  the  first 
wish  which  he  formed  upon  the  subject,  to  the  moment 
of  his  setting  sail.  In  a  letter  of  the  3d  Aprils  179Q, 
be  says  "  he  hates  the  country  and  desires  to  be  out 
of  it.*'  There  are  many  other  expressions  of  a  simi- 
lar tendency,  in  letters  both  before  and  after  that 
date.  At  the  end  of  1802,  his  plan  of  removal  seems 
to  have  been  completely  arranged.  He  is  winding 
.  up  his  affairs,  and  proposes  to  sail  the  next  summer. 
In  a  letter  of  the  22d  oi  November  1802,  to  Naninck 
he  says  ^\  I  will  ship  all  my  tittle  capital  and  sail  to 
France  in  the  spring."  The  23d  to  his  father,  "  I  wait 
for  the  approach  of  spring  to  change  my  batteries 
and  seek  my  fortune  elsewhere,'  in  1803,  II th 
January^  "  1  have  nojthing  more  to  do  but  ahip  my 
small  concerns,  and  come  to  him."  His  r^nt  for  big 
house  expired  the  10th  of  July^  and  he  "wishes 
that  may  be  his  last  day  of  being  there."  He  speaks 
of  his  ''  having  sold  his  house,  and  of  taking  ^lis  twQ. 
negro  girls  with  him,  and  shipping  all  his  little  ca*r 
pital."  In  short,  from  the  whole  tenor  of  the  cor» 
respondence,  no  person  (^an  hesjtat^  a  moment  to 
pronounce  that  he  had  quitted  his  domicil  in  Ame* 
rica^  and  was  going  >vith  the  whole  of  his  concerns 
to  take  up  his  abode  in  France.  From  the  moment 
therefore,  that  he  put  his  foot  on  board  this  vessel, 
be  was  completely  divested  of  his  American  chai^f* 
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ter,  anil  was  become  a  French  citizen.     And  had     lm'^row 
the  capture  been  made  in  the  prosecution  of  the       Ff^^^h%. 
original  voyage,  this  property  would  have  been  sub-       i/rf.  it, 
jecty  without  the  smallest  doubt,  to  confiscation. 

But  a  circumstance  occurred,  which  completely 
alters  the  complexion  of  the  case.  They  had  sailed 
from  Baltimore  without  any  knowled^  of  the  war, 
which  is  proved  by  all  the  witnesses,  and  indeed  by 
the  evidence  of  the  thing  itself,  for  the  order  for 
general  reprisals  did  not  issue  till  the  16th  of  May, 
and  this  vessel  sailed  17th  June,  within  which  time 
the  news  could  scarcely  have  arrived.  On  their 
passage  they  met  an  American  brig  from  England, 
which  informed  them  of  the  declaration  of  war. 
They  immediately  altered  their  course  and  stood 
for  Boston^  the  nearest  port  in  the  States.  Whether 
this  was  at  the  suggestion  of  the  passengers,  or  of 
the  master's  own  motion,  there  is  some  little  dif« 
ference  in  the  evidence  of  the  master,  and  the  mate« 
But  it  is  of  no  consequence,  for  this  alteration  of 
the  destination  was  so  obviously  for  the  benetit  of 
all  parties,  that  probably  little  drscussion  took  place 
about  it,  and  it  might  be  difficult  to  say  accurately 
by  whoiti  it  was  first  suggested.  After  the  vessel 
had  pursued  her  voyage  to  Boston  for  a  whole 
IDonth,  the  capture  was  made. 

Here  then  is  a  very  material  alteration  in  the  cir- 
cumstances of  the  case.  Whatever  might  have  been 
the  original  intention  of  the  parties,  and  whatever 
might  have  been  the  consequence  of  a  capture  in 
pursuit  of  that  original  intention,  the  vessel  was  not 
taken  whilst  she  had  a  French  destinaticm,  but  upon 
a  voyage  actually  to  Bosttm.  No  doubt,  if  ju  con- 
sequence of  the  war  the  claimant  had  chaugmt  iiis 
intention  of  removing  to  France^  and  had  re^oived' 
to  continue  in  the  Umied  Ulates^  provided  ttucii  m^ 
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Lk^troi       tcDtion  were  proved,  it  would  entirely  do  away  tb^ 
pREKEs.       consequences  of  IjIs  (Original  intention,  and  of  all  the 
Oct  12,        acts  done  in  pursuance  of  it,  and  he  wonhl  become 
^®^  re-invested   with  his    former    American   character. 

But  the  mere  change  of  destination  to  JUoalim  alone 
is  not  conclusive  upon  this  point,  for  it  might  be 
designed  only  to  facilitate  the  nnans  of  effecting  the 
Toya^e  to  France  with  greater  security,  to  avoid 
the  danger  of  transporting  himself  and  his  property 
in  an  enemy's  ship,  by  procuring  a  neutral  \essel. 
For  it  is  not  the  mere  fact  of  being  captured  on  2k 
voyage  to  France^  which  would  affect  this  cpiestion^ 
but  the  fact  of  his  having  abandoned  his  American 
domicil,  and  being  in  the  act  of  transferring  it  to 
franrCy  and   it  is  of  no  consequence  whether  thia^ 
transmigration  was  to  be  effectetl  by  a  <lirerl  or  a 
circuitous  voyage,  through  a  Fjeuch  or  through  a 
neutral    conuiiunication.      It   remains   therefore  a 
question  of  intention,  and  of  this  th^re  is  but  little 
evidence.     The  circumstance  of  his  being  captured 
on  a  voyage  back  has  a  little  weight.     It  cannot 
likewise  be  denied,  that  something  of  an  idea  of 
peace  was  mixed  up  in  his  tirst  design  of  removal. 
-During  the  continuance  of  war,  he  takes  no  steps 
towanis  it,  but  is  constantly  wishing  for  peace,  that 
he  may  go  to  France.     In  his  letters  just  before  he 
sailed,  he  speaks  of  the  rumours  of  war,  which  had 
spread,  and  though  he  gives  little  credit  to  them,  he 
^  seems  under  gn  at  apprehension  lest  they  should 
prove  true.     And  in  one  letter  he  says  expressly, 
that  such  an  event  would  render  the  execution  of 
his  plans  impossible.     These  are  circumstances  in 
favour  of  the  clainmnt,  though  not  quite  conclusive. 
In  this  state  of  the  cause,  I  cannot  either  condemn 
or  acquit,  and  I  must  direct  the  claimant  to  bring  ia 

ta  affidavit^  tha^  upon  his  receiviog  thi^  infunnatioa 
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0f  war,  he  had  totally  abandoned  his  intention  of     l^'^^o,^ 
removing  to  France  during  the  continuance  of  the        kr«^^rl<.  ^ 
war,  and  designed  co  return  to  his  domicil  in  the        oet.  i^. 
United  estates.  ^"^ 

A  very  full  and  satisfactory  affidavit  was  after- 
wards brought  in,  upon  which  the  goods  were 
n-stored. 


Vmctmher  IJ^ 


La  Reine  Oe^  Agnes,  Le  Chevalier^  Master,  taken 
by  His  AJajesty's  ship,  Aurora. 

SENTE>rCE.  ^*^^^- 

Dr.  Crake. — nnHIS  is  an  extraordinary  case.     It  Ti ire  forfeited 

I        .  I-       .•  1        -ri  ^    i«         fornon-coin- 

-■-    IS  an  appncation  to  the  Court  tor   phat.cc  with 
the  condemnation  of  a  vessel  which  has  been  seize»t,    inllrucuwii 
not  on  behalf  of  the  captor,  but  of  a  person  to  whom 
he  has  sohi  it. 

It  is  irregular  in  every  respect,  and  not  one  of  His 
Majesty's  instructions  relating  to  proceed  in  j;h  upon 
prize  have  been  observed.  Neither  the  nujster  nor  any 
of  the  crew,  have  been  produced  for  their  examina- 
tion upon  the  standing  interrogatories,  nor  lias  any  af- 
fidavit been  oliered  to  account  tor  the  omission.  TUB 
ships  papers  have  been  brought  in,  not  upon  the 
oath  of  the  prize  master,  or  any  person  on  board 
the  capturing  ship,  but  of  a  mere  stranger,  a  man 
who  went  accidentally  from   this  country  after  the 
capture  was  matJe,  and  who  must  be  entirely  un- 
acquainted with  every  circumstance  relating  to  it. 
The  captor,  not  only  before  condemnation,  but  be- 
fore any  legal  steps  whatever  had  been  taken,  has 
•old  the  ves^^el  to  a  person  of  this  pi*ovince.     If  the 
right  to  pri^e  even  rested  only  on  the  King's  procla- 
nati^Ki,  no  interest  whatever  could  vest  in  the  cap- 
tor tiircondemtiation.     It  has  uniformly  been  helrf^ 
Ihai  till  that  period  the  possession  o,f  the  captor  is 
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a  possession  merely,  under  the  authority  of  the 
Court  of  Admiralty,  on  trial  for  those  persons  M^ho 
shall  ultimately  become  intitled  to  it.  By  this  sale 
therefore  before  that  time,  he  has  not  CHily  disposed 
of  H^hat  he  h^d  no  right  to  sell,  but  has  also  been 
guilty  of  a  breach  of  trust,  by  parting  with  a  posn 
session  which  could  not  legally  be  transferred  with-^ 
out  the  authority  pf  a  proper  court. 
If  captors  suppose  that  a  Court  of  Admiralty  is 
merely  an  appendix  to  'a  fleet,  to  hold  up  the  tail  of 
a  capture,  and  just  to  give  it  the  last  seal  of  forma- 
lity, and  that  it  is  under  their  controul  and  direc- 
tion, and  subject  to  their  caprices,  they  have  formed 
a  very  erroneous  opinion  upon  th^  subject.  As  be- 
tween Great  Britain  and  other  countries,  whether, 
enemies,  or  neutral  powers,  they  ^re  established 
under  the  general  conventional  law  of  nations,  and 
of  particular  treaties,  and  are  bound  to  execute  the 
same  impartially,  as  if  they  were  composed  of  per- 
sons entirely  independent  and  unconnected  with 
either  party,  and  were  situated  in  an  indifferent 
country.  Considered  with  respect  to  Great  Britain, 
only,  and  as  between  His  Majesty  and  his  officers, 
and  other  subjects,  they  are  invested  by  special 
commission  with  all  the  judicial  powers  and  autho«! 
rities  of  the  Lord  High  Admiral  of  Great  Britain  ; 
and  the  persons  who  have  the  honor  to  preside  ia 
them,  are  the  commissary's  deputiesf,  or  lieutenants 
of  that  high  officer*  In  this  capacity  as  it  is  their 
duty  to  obey  His  Majesty's  directions,  whether  con- 
veyed in  his  proclamations,  in  acts  of  parliament^ 
or  in  particular  instructions,  so  they  are  bound  ta 
see  that  they  are  observed  by  Hi$  Majesty's  officers^ 
and  by  all  other  persons ;  and  this  is  a  duty  which 
this  Court  will  endeavour  to  perform  firmly,  and 
conscientiously,  whatever  murmurs  or  disconteot  i^ 
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may  occasion  in  those  persons  who  stand  as  partiesi 
before  it. 

Though  the  right  to  prize  is  given  by  His  Majesty 
in  his  proclamation  to  the  captors^^  yet  as  that  pro? 
claination  is  always  followed  by  acts  of  parliament, 
^iid  instrnctiops  proceeding  from  the  same  anthoritjr^ 
it  is  held  that  the  directions  for  proceeding  in  cas^ 
pf  prize  are  a  sort  of  conditions  annexed  to  the  orir 
ginal  grant,  ^nd  therefore  that  the  non-observance 
pf  His  Majesty's  directions,  and  other  misconduct, 
amount  to  a  forfeiture  of  the  general  right  to  prize. 
This  has  been  decided  in  many  cases,  in  particular 
in  that  of  the  Speculalion^  Roupel^  where  for  a  much 
^mailer  misconduct  than  appear;^  here,  it  was  held 
that  the  captors  had  forfeited  iheir  right  to  the  prize. 
What  degree  of  irregularity  will  amount  to  a  forfei- 
ture \i  is  unnecessary  lo  inquire^  it  is  sufficient  that, 
in  this  case^  all  His  Majesty's  instructions  have  been 
set  totally  at  defiance.  H^owever  unpleasant,  there* 
fore,  it  may  be  to  ray  own  sensations,  I  should  not 
perform  the  duty  required  in  this  station,  if  1  gave 
the  sanction  of  this  Court  to  such  proceedings,  and 
I  shall  therefore  condemn  the  vessel,  not  for  the 
use  of  the  captor,^  or  purchaser,  but  to  His  Majesty 
absolutely,  not  as  a  droit  and  perquisite  Of  Admi* 
ralty,  \o  which  it  bears  no  resemblance,  but  to  His 
Majesty's  jura  corona^  as  a  portion  of  that  original 
right  to  all  captnyes,  which,  in  this  case,  from  a 
breach  of  the  con(;iitions  of  the  grant,  have  not  been 
(iivested  out  of  him.* 

*  This  case  was  decided  upon  the  common  law  of  the  Court  of  Ad« 
miralty^  but  in  subsequent  prize  acts,  as  the  45  Geo.  III.  Chap.  72, 
8tet.  32,  it  was  expressly  enacted,  "  that  it  shaJI  be  lawful  for  th* 
judge  of  the  Admiralty,  upon  proof  of  the  breach  of  any  of  His  Ma* 

Cy's  instructions,  or  any  offence  against  the  law  of  uations^  to  coa* 
la  the  prize  to  Hit  Alajetty*i  ose  and  disposaL*^ 


The 
La  RiTifs 

Dbs  AOMIt. 
1805^ 
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^"^^^^  The  Vf^'us,  Oakford. 

roltToocliied    T^AKEN  by  the  Lnpiving,  Captain  Skene,  on  a 

-*"  voyage  fmm  Charlston  to  Sourdcaux,  which 
commenced  on  the  31st  July  1803.  The  cargo  con^ 
sisted  of  colonial  produce,  and,  together  with  the 
ship,  was  claimed  by  the  master  for  Messi-s.  Le 
Paux  and  Toulairif  of  Charht07i,  as  American  cir 
ti/eus. 

Judgment. — T)r.  Crohe. 

Tlie  regular  proof  of  property  in  this  case  is  cTe- 
fective.  With  respect  to  the  ship,  it  consists  merely 
of  a  certificate  from  the  magistrates  that  Lepauxh^di 
sworn  that  it  belonged  to  himself  and  the  other  clai- 
mant, and  a  sea  letter  obtained  on  the  oath  of  the 
master.  On  the  other  hand,  though  it  had  been  a 
foreign  vessel,  there  is  no  bill  of  siale,  nor  of  course 
is  it  registered*  As  to  the  cargo,  the  invoice'  and 
billsoflading  express  neither  account  nor  risk,  though 
they  state  it  to  be  the  property  of  the  owner  of  the 
ship.  The  master  deposes  that  he  knows  the  clai- 
mants to  be  the  owners,  because  he  saw  them  take 
an  oath  to  that  effect,  that  he  saw  a  paper  called  a 
bill  of  sale,  but  he  knows  not  from  whom,  nor  the 
contents.  They  also  gave  him  possession.  He  says 
likewise,  that  they  are  owners  of  the  cargo.  He 
states  as  a  reason  why  she  had  no  register,  that  she 
had  been  a  foreign  vessel ;  and  though  he  has  shewn 
himself  so  ready  to  swear  to  the  property,  his  con- 
nexion with  the  vessel  commenced  only  ten  daya 
before  she  sailed,  and  three  weeks  after  the  cargo 
had  been  shipped.  Thebi,  a  passenger,  professes, 
that  he  had  no  knowledge  of  the  schooner  prior  to 
the  time  of  seeing  her  a  few  days  before  he  went  OQ 
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board,  and  there  is  nothing,  in  the  other  examinations       ..^^ 
to  connrm  the  masters  slatemeut.  • -« 

Under  a  defect  of  evidence,  which  is  admitted  by    ^""^^^ 
the  claimant's  counsel,  the  only  question  to  be  con- 
sidered  is,   whether  they  are  entitled  to  farther 
proof. 

As  matter  of  rights  they  certainly  cannot  claim 
it;  as  an  indulgence  they  can  scarcely  be  allowed 
that  privilege. 

It  is  clear  that  every  art  has  been  employed,  tOi 
keep  out  of  sight  the  real  history  of  this  ship  and 
cargo.  Not  a  single  paper  appears  which  is  dated, 
before  the  23d  of  July ^  a  week  only  before  the  voy* 
age  commenced.  The  master,  and  the  whole  of  the 
crew,  were  not  shipped  till  the  same  late  period; 
and  the  owners  do  not  seem  to  have  furnished  the 
uia^ter  with  that  authentic  information,  which  a 
leogier  acquaintance  with  the  vessel  might  have 
enabled  him  to  have  acquired  by  his  personal  ex* 
perieoce.  TJiebi^  the  passenger,  is  evidently  better . 
acquainted  with  these  transactions  than  he  is  wil- 
ling ta  aHow«  He  appears  to  be  a  confidential 
friend  of  the  asserted  owners  at  leasts  for  in  their 
letter  to  the  consignee,  they  direct  him  ^'  to  take 
Tk^b^s  advice  as  theOr  own.''  Yet  he  is  impenetrably 
8ilieiit  about  her  concerns,  and  he  affects  even  a  fas« 
tidious  delicacy  not  to  interfere  in  them.  ''  //  is  noi 
hitbunness  to  attend  to  such  tldngs^^'  and  after  being 
oa  board  nearly  three  weeks  ''.he  did  not  feel  suf- 
ficient interest  to  enable  him  to  perceive  that  sin,. 
sailors  were  enq;>loyed  in  navigating  the  vessel." 

A  satisfactory  reasou  for  this  secrecy  may  bat 
found  in  the  declaration  of  war,  on  the  16th  oiMajf^ 
1803»  and  which  arrived  ia  America  in  the  month.  > 
of  jTm^,  just  before  this  vessel  sailed. 

lli»£ei9.fweof  that  Htm  m^^  a  French  vessel.  Tba^. 
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vSSi  Piaster  deposes  that  she  was  ^,  foreign  vessel,  and 
"■  had  been  sold  in  the  West  Indies;,   whether  in  a 

JS03.  ^  French  island,  or  not,  he  does  not  know.  It  is 
proved  by  many  of  the  witnesses,  that  she  was  lying 
in  Chatlston  harbour,  only  three  weeks  before,  with 
French  colours  flying,  with  a  French  master  and 
crewj  and  French  passengers,  who  had  arrived  in 
her  froni  a  French  colony.  Broderick  deposes,  that 
he  was  on  board  when  she  was  under  French  co-* 
lours,  that  there  wsis  a  man  named  Thebi  on  boards 
giving  orders  to  the  carpenter,  and  the  mate  told 
him  she  came  A-om  Guadaloupe.  He  was  informed 
that  Thebi  was  the  ownet. 

Malony  was  on  board  also  wlien  she  was  undel^ 
French  colours;  The  mate  informed  him  "  that 
Thebi  was  the  owner,  and  the  merchant  of  her,  that 
is,  owner  of  the  cargo."  He  deposes,  that  the  pre* 
«ent  cargo  was  then  stored,  and  he  observed  Thehl 
ordering  bags  to  be  mended ;  he  is  positive  from  the 
information  of  the  mate,  and  the  rest  of  the  crew^ 
that  Thebi  was  the  owner  of  the  vessel  and  cargo. 

If  then  the  evidence  of  consistent,  uncontradicted^ 
and  unimpeached  witnesses,  is  to  be  believed,  this 
was  a  French  vessel,  and  the  property  of  Mr.  Thehl^ 
as  was  also  the  cargo,  and  these  circumstances  re^ 
ceive  great  conArmation  from  the  care  to  conceal 
them. 

If  any  change  of  the  property  took  place,  it  wai 
finder  a  most  suspicious  state  of  affairs.  It  must 
have  been  immediately  upon  the  arrival  of  the  in* 
formation  that  war  had  been  declared.  It  was  after 
the  cai^o  was  on  board,  a  week  only  before  sailings 
and  after  the  destination  was  settled.  Yet  here  is 
neither  a  bill  of  sale,  nor  any  proof  whatever  of  a 
transfer.  If  it  had  been  really  transferred,  under 
circomstances  so  un&vourable,  the  claimauts  must 
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have  known  the  necessity  of  putting  full  documents       y"^^ 
on  board  ;  their  not  having  done  so,  would  be  con-  — — — — 
trary  to  the  usual  prudence,  with. which  mercantile    ^""JJ^^^ 
men  ordinarily  conduct  their  aflfairs. 
.   This  omission  gives  full  credit  to  what  is  deposed 
by  many  of  the  witnesses,  that  Thebi  was  not  only 
the  original  owner  of  both  ship  and  cargo,  but  con- 
tinues to  be  so.    JoneSy  the  steward,  believes  the 
vessel  to  be  brought  in,  because  Thebi,  a  Frenclrnian^ 
is  owner  of  ship  and  cargo,  that  he  had  the  sola 
management,  and  he  heard  him  say  he  was  con- 
cerned in  her.     He  heard  him  say  he  had  been  on 
board  of  her  ever  since  she  had  been  built;   he 
heard  him  tell  the  captain  what  the  cargo  cost;  and 
bow  it  was  stowed ;  and  that  there  were  hoops  for 
dunnage,  and  he  had  a  knowledge  of  all  her  provi- 
sions and  stores. 

This  is  confirmed  by  Broderick^  w^io  says  that 
Theb6  is  concerned  in  vessel  and  cargo.  He  deposes 
to  a  conversation  between  Thebi  and  the  master,  in 
which  it  appears  that  Thebi  had  ordered  rice  for 
the  use  of  the  vessel.  Malony  testifies  to  the  same 
purpose ;  and  has  no  doubt  if  the  vessel  and  cargo 
are  restored,  they  will  belong  to  him.  Another  per- 
ipD  proves  his  giving  orders  to  the  carpenter. 

On  the  other  hand,  there  are  no  acts  of  ownership, 
proved  in  the  claimants.  The  formal  papers  are  as 
meagre  a^  possible.  In  the  instructions  from  them 
to  the  master,  he  is  referred  entirely  to  Agassier,  the 
consignee,  at  BourdeauXj  **  he  having  their  orders 
o»  thai  subject.''  In  the  letter  to  Agasner,  he  again 
is  '*  to  resort  to  Mr.  Tliebi,  who  will  direct  him^  and 
whose  advice  they  will  take  as  their  own*' 

The  master  swears,  that,  on  her  arrival  at  Bour* 
deaux^  the  ship  was  to  Be  sold.  Where  were  the 
title  deeds?    There  were  oone  on  board.    Where 
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The  ^dg  tfie  authority  for  the  sale?    None  is  given  td 

m,         the  consignee,  none  to  the  master,  none  is  produced 

^^^1^3.  ^"^^     to  'y Vif'^t^     Jf  then  we  take  the  fart  af?  deposed  to  by 

the  master,  who  is  certainly  competent  to  speak  to 
so  material  a  circumstance  in  relation  to  his  vessel, 
that^//c;  was  to  be  sold ^  since  no  power  to  that  effect 
emanated  from  the  claimants,  Thehi  must  have  had 
it  in  his  own  right  and  therefore  must  have  been  the 
owner. 

Yet  in  the  face  of  this  mass  of  evidence, 
Mr.  Thcbi  has  been  bold  enough  to  swear,  "  that 
he  has  no  interest  or  concern  whatever,  directly,  or 
indirectly,  in  vessel  or  cargo,  and  that  he  had  no 
knowledge  whatever  of  the  schooner,  prior  to  the 
time  of  seeing  her  a  few  days  before  he  went  passen-> 
ger  in  her,"  though  there  is  a  pass  which  shews  that 
he  sailed  in  her  to  Gtuiduloupe^  in  1801 1 

Itroderick  gives  the  explanation.  He  was  told 
that  the  vessel  had  changed  her  colours  to  go  to 
France^  and  to  deceive  British  cruizers,  and  that 
Thebi  was  called  a  passenger  to  conceal  the  pro- 
perty from  those  cruizers,  to  carry  on  the  deception, 
and  to  conceal  his  having  been  on  board  before,  he 
took  all  his  trunks  and  baggage  out  of  h.er;  and 
after  a  few  days  returned  with  them  again,  as  a 
fresh  man. 

Jt  is  not  necessary  to  enquire  into*  the  national 
character  of  Thebi^  he  swears  himself  to  be  an 
American  citizen,  and  that  he  now  lives  at  Charles-^ 
ton.  In  the  pass  before-mentioned,  in  1801,  he  \% 
stiled  a  subject  of  Denmark^  the  master  says,  he  was 
a  planter  of  Martinique,  we  trace  him  Bt  Guada* 
loupe,  and  he  was  now  going  to  stay  some  time  at 
Sourdeaux,  where  his  father  resided. 

In  this  case  then,  the  original  evidence  befng' 
essentially  defective  in* every  material  docameol^ 
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there  being  evidently  a  suppression  of  the  truth, 
palpable  perjury,  and  fraud,  and  clear  evidence  of 
enemy's  interests ;  it  is  not  such  a  case  as  can  entitle 
the  claimants  to  further  proof,  and  1  therefore  con- 
demn both  ship  and  cargo. 

This  sentence  ^vas  aflSrmdd  by  the  Lords  of 
Appeal,  and  the  appellants  condemned  in  costs, 
7thFeb.lS05. 


Ibe 

Venus. 


180S. 


The  Herkimer,  Church. 

rilHIS  was  a  case  of  much  legal  importance,  in- 
•*-  volving  in  it  several  questions  of  national  law, 
that  engrohssed  the  attention  of  the  court  and  bar  for 
some  time.  The  property  in  dispute  was  valuable, 
and  the  parties  interested  in  the  claim  were  persons 
of  the  first  Tespectability  in  Neiv  York;  who  had 
engaged  in  a  voyage  to  Lima^  under  a  Spanish 
licence,  which  they  had  obtained  with  much  diffi- 
culty, and  a  considerable  expence.  The  case  was 
argued  at  great  length,  by  Hutchison,  Cm/ton^  and 
Vniacke  for  the  captors,  the  King's  Advocate  being 
then  ID  England,  and  by  the  Solicitor  General^ 
Robie,  and  Ualiburton,  on  the  part  of  the  claimants. 
The  points  of  argument  are  so  fully  considered  in 
the  Judgment,  that  any  detail  of  them  would  be 
imnecessary. 


Avgtui  Ist^ 
1804. 

Concealment 
of  eoemy'gpro- 

perty,conui€4- 
tion. 


Judgment. — Dr.  Croke. 

This  vessel  was  taken  by  the  Leander,  upon  a  re- 
turn voyage  from  Lima  to  iVew  York.  The  trans- 
action commenced  at  i^ew  York,  where  she  was 
laden,  in  March^  lb05|  with  bales  of  dry  goods,  and 
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"^^  articles  of  European  niannfactory,  and  sailed  i6 
Soston,  where  she  lay  a  short  time,  without  break- 
^^mI^.**^'  ing  bulk,  or  takiug  any  articles  on  board,  and  sailed 
from  thence  on  the  12th  of  May^  bound  to  Lima^ 
^here  she  discharged  her  cargo.  Here  she  lay  four 
months,  took  in  copper  in  pigS/  and  Jesuits  bark, 
sailed  from  thence  to  Guiacala^  took  in  the  remainder 
of  her  cargo,  consisting  of  cocoa,  and  sailed  in 
February  last,  for  New  York,  in  which  latter  part 
of  her  voyage  she  was  captured.  This  return 
cargo  is  stated  to  have  been  purchased  out  of  the 
proceeds  of  the  outward  cargo. 

This  trade  with  the  Spanish  colonies,  was  carried 
on  imder  a  Spafiish  licence,  which  was  left  with  the? 
Vice  Roy  of  Peru. 

Two  claims  have  been  given  :  the  one  by  thei 
master,  on  behalf  of  John  Jackson,  of  New  York,^ 
as  the  sole  owner  of  the  ship,  and  for  his  own 
adventure.  The  other  by  Edtvard  Grisivold,  Wil- 
liam Cutting,  and  James  Baxter^  for  themselves; 
iemd  Brockhold  Livingston,  Robert  Gilchrist,  The- 
odosius  Fowler,  and  Josiah  Ogden  Hoffman,  of  New 
York,  jointly  for  the  whole  cargo^  consisting  of 
739,947  pounds  of  cocoa,  697  bars  of  copper,  and 
143  boxes  of  Jesuit's  bark;  and  for  Brockhold 
Livingston  separately^  for  1572  dollars.  The  evi- 
dence coni^ists  of  two  affidavits  annexed  to  the 
claims,  the  examinations  of  seven  witnesses,  and 
four  parcels  of  ships  papers  which  were  found  at 
different  times,  and  in  different  places. 

The  first  object  is  to  ascertain  to  whom  this 
cargo  really  belongs,  upon  which,  and  upon  the  na- 
ture of  the  trade,  all  the  questions  of  law  in  the 
case  arise. 

Churchy  the  master,  and  Baxter^  the  supercargo, 
^ho  are  of  course  the  principal  witnesses,  both 
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twear    that  the  claimants    are  the   sole  owners. 
Burrit  deposes  generally  to  the  same  efTect;  but  I 
shall   have  occasion  to  consider  his  evidence  more 
particularly.      With    this    evidence    agree   all  the 
papers  which  were  delivered  up  to  the  captors,  and 
are  contained  in  the  list  Mo.  1.     There  is  a  contract 
entered  into,  for  the  arrangement  of  the  transaction 
between  the  present  claimants,  in  which  it  is  agreed, 
that  JLivingston  shall  be  the  manager.     To  him  the 
vessel  was  chartered  for  the  present  voyage.    There 
is  an  agreement  between  the  owners  of  the  cargo, 
acting  by  Livingston^  and  liaxter^  by  which  he  is 
appointed   supercargo.     Baxter  is   admitted   to   a 
share;  and  a  receipt  is  given  by  Livingston^  for  a 
part  of  the  consideration.     In  the  invoices  and  bills 
of  lading  of  the   outward   cargo,  the  goods   are 
stated  as  the  sole  property  of  the  claimants,  and 
they  are  sworn  to  in  the  joint  affidavit  of  Livings-- 
ton^  Gilchrist^  Grisivold^  and   Baxter.     In  the  in 
voices  and  bills  of  lading,  of  the  return  cargo,  the 
same  ownership  is  expressed,  and  Baxter  swears, 
"  that  no  subject  or  citizen,  of  any  foreign  state, 
bas  any  interest  in  them."    In  the  instructions  from 
Livingston^  to  the  supercargo,  in  case  of  capture, 
be  is  *'  to  claim  the  property  as  belonging  solely  to 
citizens  of  the  United  States^  as  no  foreigner  what- 
ever, is  in  anywise  concerned  in  vessel  or, cargo." 
la  Don&  of  these  papers  does   any   other   name, 
or  interest  appear,  but  those  of  the  claimants. 

But  it  happened,  that  besides  these  papers  which 
Were  delivered  up  by  the  master,  another  parcel 
was  afterwards  found  in  the  chest  of  the  mate,  and 
more  in  Captain  Church's  box,  and  in  Mr.  Baxter's 
writing  desk.  These  concealed  papers  introduce  a 
Mw  character  into  the  drama,  a  Mr.  Barrosa^  who 

c  2 
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Hermmbr.     ^®  stiled  a  Spaiiish  merchant,  and  appears  lo  have 
*  had  a  considerable  share  in  the  business. 

1804.*'  It  has  been  argued  by  the  captors,  tliat  some  of 

those  papers  go  the  length  of  proving  liarrosa  to 
have  been  the  sole  owner  of  these  goods.  And  in- 
deed such  an  inference  might  be  made  from  some 
of  them,  if  taken  singly.  There  is  a  power  of  :\  tlor- 
ney  from  him  to  BaxleTy  in  which  the  outward  cargo 
is  stated  to  be  laden  on  his  account  and  risque,  that 
the  vessel  sails  in  virtue  of  a  royal  privilege  w  hich 
he  possesses,  and  he  appoints  Baxter  supercargo, 
with  full  powers.  The  bills  of  lading  and  cltar- 
ances  at  Guiacala^  a  certificate  from  Baxter,  and 
other  documents  imply  the  same  sole  ownership. 
Some  letters  from  the  consignee,  seem  likewise  to 
•  bear  that  meaning.  But  these  mere  formal  papers 
are  sufficiently  explained  by  the  nature  of  the  trade. 
It  was  a  trade  to  a  Spanish  colony,  it  was"  carried 
on  under  great  restrictions,  and  was  conihied  to 
Spanish  subjects,  the  possessors  of  a  special  licence. 
No  foreign  name  could  appear  in  it.  The  exporta- 
tion from  a  Spanish  colony  could  be  acconiplished 
only  by  the  person  licenced.  And  with  respect  to 
the  letters,  they  are  not  so  clearly  expressive  of  a 
total  owners^hip,  as  not  to  be  capable  of  explanation, 
and  may  be  shewn  to  refer  only  to  a  partial  share  or 
interest.  As  they  are  capable  of  such  explanation, 
I  should  not  be  forward  to  set  them  in  direct  oppo- 
sition to  the  oaths  of  so  many  respectable  persons, 
whom  1  would  not  willingly  suppose  to  be  involved 
in  gross  and  unqualified  perjury. 

That  liarrosa  had  a  great  share  of  the  interest  in 
this  transaction  is  most  fully  proved.  Wakeman 
JBurrit  was  clerk  to  the  supercargo,  and  in  that  capa- 
city had  means  of  obtaining  good  information.    He 
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has  stated  the  whole  history :  he  says  that  the  licence     jy„ J^* 
or  pemiissioD,  under  which  this  voyage  was  made, was 
^nted  by  the  king  of  Spain^  before  the  war,  to  the     "^tSoV** 
Marquis  de  BedmaVy  who  transferred  it  to  JBarrosa^ 
a  Spanish  merchant,  that  he  disposed  of  it,  or  part  of 
ii,  to  Mr.  Livingston.    That  it  was  a  permission  to 
allow   the    Spanish  marquis   to  import  goods   la 
foreign  bottoms  into  the  Spanish   settlements,  in 
South  America,  and  to  transport  produce  to  any 
part  of  the  United  States.     He  believes  that  the 
cargo  l^elongs  to  Livingston,  and  the  other  claimants, 
because  h^  knows  that  they  purchased  the  outward 
cargo,  which  was  sold  for  their  account  and  benefit, 
at  Lima,  and  the  present  cargo  was  purchased  with 
the  proceeds.     He  believes  them  therefore  to  be  sole 
owners,  except  that  they  are  to  pay  a  proportion  of 
the  proceeds  to  Mr.  Barrosa,  for  the  benefit  of  the 
licence^.     He  has  heard  he  was  to  receive  50  per 
cent,  on  the  profits  of  the  voyage ;  and  if  there  was 
no  profit,  he  was  to  have  nothing.     He  knows  that 
another  vessel  had  sailed  under  the  same  licence, 
upon  the  same  terms,  and  which  had  been  cast 
away.    The  persons  concerned,  consider  Barrosa 
as  having  an  interest.     Osma,  the  consignee,  in  a  let- 
ter to  his  brother,  speaking  of  the  present  cargo, 
says  that  Barrosa  ought  to   carry  it  to  Europe, 
where   it    would  fetch  a  large  sum.      Barrostfs 
nephew  says,  that  his  uncle  will  profit  by  these  spe* 
eolations,  if  they  prosper  as  they  hitherto  have  done. 
There  is  another  letter  from  Osma,  advising  him 
how  to  proceed  in  sending  other  vessels.    A  mer- 
chant named  Tarranco,  iu  a  letter  to  Barrosa^  com^ 
plains  that  he  had  sent  goods  little  suited  to  the 
country,  that  Baxter's  information  would  be  useful  j; 
and  that  if  the  adventure  had  arrived  in  time  of  peace^ 
lie  would  have  lost  25  per  cent,  of  his  principal, 
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Herkimpr.  These  letters  though  they  do  not  prove  to  the  full 
— -—  extent  of  a  sole  interest,  yet  they  plainly  shew  that 
liBo*!*''  it  was  well  known,  and  understood  that  Barrosa 
was  mat(  rially  concerned  in  this  cargo,  and  confirm 
the  evidence  oi  Burr  it.  On  the  other  hand,  the  cre- 
dibility of  Baxter^  and  the  master,  who  deny  any 
interest  beyond  that  of  the  claimants,  is  completely 
shaken,  from  the  prevarication  in  their  examinations, 
and  from  their  swearing  '^  that  no  papers  were  made 
away  with,  or  concealed  in  any  manner  whatever, 
and  that  they  knew  of  no  others  than  what  they 
produced  ;"  though  other  papers  were  afterwards 
discovered  in  the  master's  own  box,  and  some  more 
had  been  concealed  by  the  third  mate  by  Baxter's 
own  direction. 

It  has  been  said  by  the  counsel  for  the  claimants, 
that  some  of  the  evidence  in  favour  of  the  claimants 
proceeds  from  such  a  respectable  quarter,  that  it  is 
intitled  to  the  fullest  credit  Besides  the  general 
unimpeached  character  of  the  other  gentlemen,  M n 
Livingston^  it  is  alledged,  is  in  a  high  judicial  situ- 
ation in  the  United  States^  a  Judge  of  the  Supreme 
Court  of  New  York.  All  these  gentlemen  have 
sworn  to  the  invoices  and  bills  of  lading  of  tl)e  out- 
ward cargo,  that  the  goods  contained  in  them  are 
their  sole  property.  In  the  instructions  to  the  su* 
percargo,  from  Mr  Livingston^  he  directs  him  in 
case  of  capture,  to  claim  the  property  as  belonging 
solely  to  citizens  of  the  United  States^  and  that  '^  no 
foreig7ier  whatever  is  in  any  wise  concerned  in  vessel 
or  cargo.^^  By  the  general  rules  of  amity,  observed 
between  nations,  all  persons  in  public  stations  are 
justly  intitled  to  the  greatest  respect  and  credit  ia 
their  respective  departments.  This  court  would  be 
deficient  in  its  duty,  if  it  should  be  disposed  to  treat 
i^ith  any  ivant  of  atteution,  those  who  preside  ia  fo» 
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reign  tribunals.    To  any  judicial  act  of  Judge  Li-    jj^^*^^^ 
vingstQHj  it  would  pay  the  utmost  deference,  and  it      ■ 
would  give  the  fullest  credit  to  every  certificate       ^^^^^ 
which  proceeded  from  him,  within  the  Unfits  of  his 
Judicial  cognizance.     But  if  gentlemen  will  step 
down  from  the  bench,  and  intermix  with  the  mer- 
chants of  the  country,  in  such  transactions  they  can- 
not claim  their  judicial  prerogatives,  but  they  must 
be  considered  as  upon  the  fame  footing  with  other 
mercantile  men.    Their  affidavits  and  declarations, 
like  those  of  other  respectable  persons,  will  be  in- 
titled  to  credit  prima  facie^  yet  they  are  still  open 
to  discussion,  and  are  liable  to  be  disproved  by  facts, 
and  stronger  evidence.  If  these  affidavits  and  decla- 
rations are  to  bie  understood  as  negativing  all  inte- 
rest wba^yer  in  Mr.  Barroaa^  it  is  evident  that 
tbey  ara  directly  contrary  to  the  fact.    If  they  are 
to  be  explained  upon  a  supposition  that  the  parties 
considered  the  interest  of  Barrosa  as  so  remote  as 
not  to  affect  the  ownership  of  the  goods,  I  fear  tbe 
words  are  too  comprehensive,  and  too  exclusive  to 
admit  of  that  excuse,  since  it  is  asserted  that  no 
person  whatever  is  in  any  wise  eoneemed.    If,  as  has 
been  argued,  they  imagined  that  Barrosa  was  not 
a  foreigner,  because  be  was  residing  at  Boston^  it  is 
scarcely  conceivable  how  such  an  ejrrorin  law  should 
bave  been  entertained,  as  he  bad^never  been  admit- 
ted a  -citizen  of  the  United  States,  and  the  whole  of 
tbe  present  transaction  was  founded  upon  the  supr 
position  of  his  being  a  subject  of  the  king  of  Spain. 

Barrosa's  interest  is  evidently  that  of  a  partner  in 
tbis  transaction.  It  is  not  necessary  that  all  the 
partners  should  contribute  money,  or  in  equal  pro- 
portions. It  is  sufficient  if  they  contribute  what  i^ 
ieqnivalent  to  money,  Soeietas^  uno  pecuniam  confer 
mi  alio  operam,  contrahi  potest.  Nor  is  it  re^uire4 
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Herikimer      *'^^'  ^^^  ^^^  partners  should  share  equally  in  the  pro- 
*  fits  and  losses.     Jla  coiri  societas  poiesi^  ut  nuUius 

T»o*!*^*  pftrlem  damni  alter  sentiat^  lucrum  vera  commune  sit. 
We  have  not  the  contract  entered  into  between  the 
parties,  nor  do  we  know  whether  Barrosa  supplied 
any  of  the  funds  for  the  outward  cargo.  Take  it 
upon  the  supposition  that  be  did  not,  still  be  found 
the  licence  and  his  name,  whilst  they  supplied  the 
cargo.  The  licence  was  very  valuable,  without  it 
the  voyage  could  not  have  been  made.  It  was 
granted  as  a  douceur  to  a  Spanish  nobleman,  and 
no  doubt  had  been  purchased  for  a  considerable 
sum  by  Barrosa.  In  consideration  of  furnishing 
this  important  document,  add  of  the  aid  of  his  name, 
he  was  admitted  to  share  in  half  the  profits.  These 
interests  would  constitute  a  pwtnership  under  the 
laws  of  any  country  whatever,  from  the  Roman  law 
to  those  of  the  present  times. 

It  has  been  argued,  that  the  interest  of  Barrosa 
is  merely  contingent,  a  mere  lien,  a  personal  interest 
against  the  parties,  but  not  an  interest  in  the  cargo 
itself.  Whatever  might  have  been  the  nature  of  this 
interest  upon  the  outward  voyage,  it  is  now  become 
real.  It  is  actually  on  board  this  vessel,  it  exists  in 
a  tangible  form.  Burrit  has  calculated  the  clear 
profits  upon  the  voyage,  at  New  York,  at  108,000 
dollars,  and  Barrosas  share  at  54,000  dollars,  or 
«£13,500.  It  is  an  interest,  which  by  decisions  iu 
the  British  Courts,  and  probably  in  other  mercan- 
tile countries,  is  even  insurable.  Barrosa  having 
been  proved  to  have  so  great  an  interest  in  this 
cargo,  the  next  question  is  as  to  his  national  cha- 
racter. Burrit  believes  him  to  be  a  Spanish  mer- 
chant Upon  the  whole  evidence  it  appears  that  he 
\¥as  a  native  Spaniard^  that  he  purchased  this  licence, 
and  went  into  America  to  execute  it.    The  execu* 
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tiou  of  the  licence  required  a  continped  stay  till  the  „,J^ 
return  of  the  vessel.  Other  incidental  business 
might  arise,  though  none  such  is  proved  in  this  case.  ^*i^*^' 
He  was  resident  therefore  for  a  special  purpose,  which 
covered  the  whole  time  of  his  continuance  there. 
But  that  purpose  was  not  only  tenifiorary,  but  it 
was  of  such  a  nature,  that  the  retention  of  his  Spa^ 
nish  character  was  essentially  necessary  to  the  per* 
formance  of  it.  The  licence  was  confined  to  Spa* 
nish  subjects.  The  importations  and  exportations.. 
froai  a  Spanish  colony,  even  by  licence,  could  be 
made  by  no  other  persons.  The  nature  of  the  li- 
cence implied  that  the  Spanish  subject  was  to  go  to 
the  United  Stales  to  take  the  benefit  of  it.  He  could 
acquire  no  domicil  in  the  United  Stales  whilst  be 
was  acting  upon  this  licence,  and  in  a  transaction 
which  was  founded  upon  it.  The  licence  was  in 
itself  a  protest  against  acquiring  a  domicil.  In  all 
the  documents  he  is  stated  to  be  a  Spanish  mer* 
chant,  and  in  all  the  corrcbpondence  he  is  considered 
as  under  that  character. 

Whatever  part  of  this  cargo  can  be  clearly  ascer- 
tained to  belong  to  Barrosa^  is  therefore  liable  to 
confiscation  ;  but  that  is  not  all.  It  is  proved  that 
the  other  owners,  or  their  agents,  have  deliberately, 
interfered  in  the  war,  *Uo  mask  and  withdraw  from 
the  rights  of  a  belligerent  the  property  of  his  enemy 
to  so  large  an  amount,*  the  consequence  will  attach 
upon  them  to  confiscate  their  property  engaged  in  the 
same  transaction."  Have  the  claimants  been  guilty 
of  deliberately  concealing  the  interest  of  this  gentle- 
man? Now,  Jiarrosa's  name  was  completely  kept 
out  of  sight.  It  does  not  appear  at  all  in  the  osten- 
iiULe  papers  delivered  to  the  captors.    The  entries 
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and  clearances  into  and  ont  of  the  Spanish  ports, 
which  were  necessarily  in  his  name,  were  not  pro- 
duced, nor  any  one  document  in  which  it  did  ap^ 
pear,  Baxter^  the  agent  for  the  owners  of  the  cargo, 
and  Churchy  the  representative  of  the  owners  of  the 
ship,  both  swear  positively,  that  they  know  of  no 
papers  but  what  they  had  delivered  up,  yet  the 
other  papers  M^ere  found  in  the  master's  trunk,  and 
a  considerable  number  in  the  possession  of  the  third 
(Date,  which  he  swears  were  delivered  to  his  care 
by  Baxtefy  and  which  concealed  papers  contained 
the  true  state  of  the  business.  It  is  true  that  Sax- 
ter  came  forward  afterwards  with  an  affidavit,  ad- 
mitting the  concealment,  and  pledging  repentance. 
But  he  never  divulged  this  secret  till  after  the  pa- 
pers were  found.  It  was  not,  as  he  alledges,  in  his 
penitentiary  affidavit,  a  mere  sudden  momentary 
impulse,  and  not  persevered  in,  but  the  conceal- 
ment was  a  deliberate  act,  having  been  before  plan- 
ned, and  adhered  to  till  the  last  moment.  The  third 
mate  jswears  that  the  papers  were  given  to  him  off 
Gape  Horn.  They  continued  the  concealment  at 
the  time  of  the  capture.  They  stood  stoutly  to  it 
upon  their  examination  under  oath,  and  no  hint 
was  given  till  after  the  papers  were  found.  They 
say  nothing  of  Barrosa  in  their  examinations,  but 
deny  any  interest  beyond  the  claimants.  As  these 
persons  are  the  lawful  agents  of  the  parties,  their 
acts  would  be  conclusive  against  their  principals 
upon  the  general  rule  of  law,  and  because  it  is 
hardly  credible  that  they  could  have  so  acted,  with- 
out their  express  directions,  since  the  responsibility 
would  have  otherwise  been  very  alarming.  But  with 
respect  to  the  claimants  of  the  cargo,  it  is  brought 
directly  home  to  them.  JLivingsion^  in  his  instruc-p 
tioQs  to  the  master,  declares  that  no  foreigner  wh^t* 
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aver,  is  in  any  wise  concerned  in  vessel  or  cargo,     „  '^^ 
and  the  other  owners  swear  to  their  sole  property.  ■■* 

This  is  an  ostensible  paper,  designed  to  be  shewn      ^"TSoi,^*^ 
to  crnizers,  and  proves  a  wilful  and  designed  sub* 
duction  of  all  information  respecting  this  very  im* 
portant  share  in  the  business. 

There  is  another  ground  upon  which  this  pro* 
perty  is  perhaps  liable  to  condemnation,  but  which 
it  is  not  now  necessary  to  enlarge  upon.  I  mean 
that  this  is  a  trade  peculiar  to  Spanish  subjects,  and 
in  which  no  foreigners  can  appear.  Lima  is  a  port 
not  open  but  by  licence,  and  the  privilege  is  granted 
only  to  Spanish  subjects.  "  Where  the  property  is 
so  decidedly  of  a  Spanish  character,  and  is  engaged 
in  a  trade  so  exclusively  peculiar  to  Spanish  sub* 
jects,  as  that  no  foreign  name  could  appear  in  it,  it 
must  take  the  consequences  of  that  character,  and 
must  be  considered  as  Spanish  property."*  As  to 
the  other  arguments,  alledged  by  the  captors,  that 
this  cargo  was  intended  to  be  sent  on  to  Europe^ 
and  therefore  that  the  voyage  was  a  violation  of 
His  Majesty's  Orders  in  Council,  I  can  find  no 
proof.  There  is  however  upon  the  other  points^ 
sufficieot  ground  to  condemn  this  vessel  and  cargo. 

Note.  This  case  was  appealed^  bul  the  appellants  did  not  proceed^, 
and  the  iDhibition  was  relaxed,  January  l6,  1808. 
!Ste  another  case  respecting  this  vessel  concerning  the  proceeds, 
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Blockade  of 
Marimique. 
Evidence  of 
tlie  fmct  and 
knowledge  of 
tliepartict. 
Condemned. 


The  Nancy,  Hurd. 

rpiHIS  was  a  schooner  taken  by  the  Boston^  Cap- 
-■-  tain  Douglas^  on  account  of  having  broken  the 
blockade  of  Marlinico.  She  was  an  Atnerican  ves- 
sel, chartered  by  John  fnhel,  of  New  York^  to  carry 
a  cargo  of  provisions  to  that  island,  where  she  arri- 
ved the  29th  of  March  1804,  at  the  port  of  Triniti^ 
from  whence  she  proceeded  to  Saint  Pierre  on  the 
3d  oiAprily  sailed  out  again  on  the  15th,  on  her  re- 
turn to  New  Yorky  and  was  taken  upon  the  29tb« 
The  cause  now  came  on  upon  further  proof. 

Dr.  Croke. — 

At  the  former  hearing  of  this  clause,  further  proof 
was  directed  to  be  obtained  upon  these  points;  first, 
whether  the  knowledge  of  a  strict  blockade  of  Mar^ 
Unique^  and  particularly  of  Commodore  Hood^s  noti* 
ficatioa  of  the  7tb  February ^  1804,  had  reached  New 
York  before  this  vessel  sailed  from  thence;  and, 
secondly,  whether  the  blockade  of  that  island  had 
been  suspended  from  about  the  28th  of  March^  and 
had  continued  to  be  so  suspended,  till  after  the  15th 
of  April.  It  remains  for  the  Court  to  consider  the 
proofs  which  have  now  been  brought  in,  in  conjunc- 
tion with  so  much  of  the  original  evidence,  as  has 
not  hitherto  undergone  a  complete  discussion,  and 
the  whole  case  resolves  itself  into  two  questions ; 
the  existence  of  the  blockade  during  that  period, 
and  the  knowledge  of  the  party. 

That  a  close  and  most  rigorous  blockade  of  this 
island  had  existed,  till  about  the  time  when  this  ves- 
sel arrived  there,  is  established  beyond  all  possibi- 
lity of  doubt.    It  is  ascertained  by  the  best  of  all 
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evitlehce,  the  official  dispatches,  written  by  Mon-         ***« 
sieur  Villaret^  the  Captaiu  General  of  Martinique  to  " 

Talleyrand^  the  French  niiuister  of  the  AJurine,  con-  "^"iSSIJ^' 
firmed  by  a  multitude  of  private  letters  from  mer- 
chants to  their  correspondents  in  America^  and  other 
places.  But  it  is  alledged  by  the  claimants,  that 
about  the  28th  of  March^  the  Brilisli  force  was 
withdrawn  from  this  island,  and  that  the  blockade, 
during  the  whole  time  the  vessel  was  there,  was 
totally  superseded  and  relaxed. 

I  shall  consider  first  the  claimant's  evidence  to 
this  fact,  and  i  must  observe,  that  the  further  proof 
now  brought  in  advances  our  information  upon  this 
subject,  very  little,  if  any,  beyond  what  appeared  in 
the  original  documents.  Here  is  the  afiidavit  of 
Tonfleetj  who  was  resident  in  the  island  at  the  time^ 
and  who  deposes  that  it  was  the  general  opinion 
there^  that  the  blockade  had  ceased.  That  this  no- 
tion was  entertained,  appeared  clear  enough  before, 
but  such  an  opinion  will  go  a  very  little  way  to  estab- 
lish a  suspension,  unless  it  is  proved  to  have  been 
founded  upon  facts,  which  would  support  such  a 
conclusion.  What  then  are  the  facts  alledged?  No 
Vessels,  it  is  said,  had  been  seen  from  the  island, 
except  that  the  Blenheim  had  once  looked  into  Saint 
Pierre^s^  and  another  vessel  or  two  had  occasionally 
appeared.  This  is  no  proof  of  a  relaxation.  The 
vessels  might  have  taken  their  stations  further  ofif. 
Distance  is  immaterial,  and  nothing  can  be  consi- 
dered as  evidence  of  a  suspension,  which  is  consis- 
tent with  an  actual  blockade.  Here  are  alffidavits 
firom  two  masters  of  ships,  deposing  that  they  had 
gone  in  and  out  of  the  harbours  without  molestation, 
and  without  seeing  a  British  ship.  The  same  cir- 
cumstance was  proved  before.  By  the  whole  tenor 
of  the  evidence,  neutral  ships  had  gone  in  and  had 
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*iAMCY.       g'one  oat,  even  during  the  strictest  period  of  tbe 
blockade.   Captain  Ferris  informs  us,  that,  notwith* 


^^tm^     standitig  tbe  utmost  vigilance  of  the  cruizers,*  they 
took  advantage  of  the  night,  of  the  occasional  ab- 
sence of  ships  iu  chasing,  and  other  services.  These 
captains  have  not  informe<l  us  of  the  time,  or  man- 
ner^ in  ^'hich  they  entered  the  ports.     They 'have 
not  stated  that  they  went  in  openly  and  boldly  in 
the  face  of  day,  and,  unless  they  had  so  stated,  their 
evidence  will  not  prove  that  the  ports  were  open  for 
the  admission  of  neutral  vessels.     Captain  Ricliards 
has  deposed,  that  after  he  had  come  out  of  Marti- 
nique^ he  was  stopped  and  examined  by  a  British  ship 
of  war,  the  Mercury ^  or  Mentor^  and  suffered  to  pro- 
ceed. But  this  vessel  formed  no  part  of  the  blockading 
force,  she  was  employed  in  other  services,  and  had  a 
transport  under  her  convoy.    A  ship  coming  from 
Great  Britain^  could  know  little  of  the  state  of  this 
blockade,  and  her  conduct  therefore  could  afford  no 
proof  as  to  its  existence,  or  otherwise.     In  the  Juff- 
ran  Maria^  the  vessels  employed  in  the  blockade 
had  searched  neutral  vessels,  and  permitted  them  to 
enter,  but  the  state  of  this  blockade  cannot  be  af- 
fected by  the  conduct  of  vessels  totally  unconnected 
with  it.     It  is  said  that  other  American  Captains 
have  been  examined  by  the  blockading  ships,  an(I 
have  been  permitted  to  enter.    Of  this  no  proof 
whatever  has  been  brought.     Vessels,  it  is  said, 
which  had  been  taken  in  going  in,  or  coming  oat 
from  Martinique^  have  been  released  by  the  sen- 
tences of  the  Courts  of  Admiralty  at  Antigua^  and 
other  places  in  tbe  West  Indies^  and  one  sentence  to 
that  effect  is  produced.     But  no  inference  can  be 
formed  from  thence,  since  we  are  unacquainted  with 

«  Rob.  3. 14;, 
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shy  of  the  circumstances  composing  those  cases,  '**« 

knii  are  totally  uninformed  of  their  relation  to  the Lu 

present.  ""l^?*^ 

So  little  then  being  the  amount  of  the  evidence 
produced  by  the  claimant^  to  prove  a  relaxation  of 
the  blockade,  let  us  proceed  to  consider  the  affida- 
vit of  Captain  Ferris,  as  to  its  continuance.     He  de* 
poses^  that  the  squadron  under  Commodore  Hood 
was  employed  in  the  close  blockade  of  this  island 
till  March,  without  intermission,  that  about  the  mid- 
dle of  that  month,  a  court  martial  was  held  at  Lucia^ 
where  Commodore  Hood  assembled  all  the  vessels 
upon  the  station ;  that  the  captains  all  went  on  board 
the  Romney,  and  that  during  the  sitting  of  the  Court 
all  the  other  ships  went  out  and  cruized  round  Mar- 
Unique  under  the  lieutenants ;  that  on  the  23d  of 
March  they  all  sailed  to  Barbadoes,  to  join  the  Suri'^ 
nam  expedition,  leaving  only  the  Blenheim  and  Rom- 
nejf,  with  strict  orders  to  carry  on  the  blockade; 
the  Blenheim  being  directed  to  blockade  the  ports  , 
of  Fart  Royal  and  Saint  Pierre,  and   the  Romney,  , 
the  weather  side  of  the  island.     Captain  Ferris  him- 
self bad   command  of  the  Blenheim  till  the  23d  of 
March,  when  he  was  appointed  to  the  Brake,  and 
sailed  with  the  iSeet  to  Surinam,  from  whence  he 
returned  to  Martinique  the  1st  of  June,  when  he 
found  the  Centaur  off  Saint  Pierre^  that  vessel  hav^- 
ing  relieved  the  Blenheim^  and  understood  that  du- 
ring his  absence,  the  port  of  Saint  Pierre  had  con- 
tinued to  be  rigorously  blockaded. 

It  has  been  contended  by  the  claimant's  counsel, 
that  one  vessel  is  not  sufficient  to  constitute  the 
blockade  of  a  port,  and  that  a  blockade  is  a  legal 
idea,  which  is  not  to  be  determined  by  the  mere 
opinion  of  sailors.  Undoubtedly,  the  existence  of 
aa  actual  blockade,  and  the  sufficiency  of  the  force 
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Nil^cT.       stationed  for  that  purpose,  are  plain  facts,  of  which 
the  Court  will  take  evidence,  as  of  any  other  facts. 


1804.  '  Captain  Ferris  positively  swears,  that  the  Diamond 
Rockj  with  four  ships  of  war,  are  sufficient  to  block- 
ade the  whole  island,  and  that  one  vessel  can  com- 
pletely command  the  two  ports  of  Fort  Royal  and 
St.  Pierre^  so  that  no  vessel  could  enter  those  two 
ports  without  evident  danger.  This  is  an  assertion, 
not  made  rashly,  but  from  a  thorough  knowledge 
of  the  subject,  from  having  been  engaged  several 
months  upon  the  service,  from  having  seen  the  chart, 
or  plan,  for  the  conduct  of  the  blockade,  and  from 
having  had  the  command  of  the  Blenheim^  during 
the  time  when  that  ship  occupied  that  station,  and 
it  is  completely  established  by  Ihe  circumstance, 
that  only  one  vessel  was  stationed  at  those  ports, 
during  the  time  that  the  most  rigorous  blockade  ex- 
isted, of  which  the  efiects  are  so  feelingly  described 
by  the  inhabitants. 

The  sufficiency  of  the  force  being  established,  the 
only  question  is,  whether  it  was  actually  applied, 
after  the  departure  of  Captain  Ferris.  He  is  posi- 
tive that  the  blockade  of  Saint  Pierre  was  not  re- 
laxed during  his  absence,  and,  from  the  means  of 
information,  which  he  possessed,  little  doubt  can  be 
entertained,  as  to  the  truth  of  his  assertions.  Upon 
his  departure  for  Surinam^  Commodore  Hood  left 
positive,  and  specific  orders  to  that  effect,  and  who- 
ever is  acquainted  with  the  British  na\y,  and  knows 
with  what  exactness,  alacrity,  and  ardour,  the  orders 
of  a  commander  in  chief  are  obeyed  by  the  officers 
under  them,  will  have  little  doubt  that  they  were 
obeyed.  On  his  return,  he  found  the  Centaur  upon 
that  duty,  and  was  informed  that  the  blockade  had 
been  strictly  maintained.  Had  the  orders  been  dis- 
obeyedi  it  must  have  been  known,  and  enquiry  would 
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have  been  made,  nothins  of  thae  kiad  occurred,  and       J*^ 

If  A  lie  Y« 

not  a  908picion  was  entertainerf  that  the  service  hatf  — ^— - 

Act  been  diligently  performed :  this  circumstantial  ^*«o«?*' 
evidence,  for  it  is  certainly  not  direct,  as  Captain 
Ferris  cannot  depose  from  his  personal  knowledge, 
does  impress  upon  the  mind  a  very  high  degree  of 
conviction;  and  when  it  is  considered  that  no  con- 
tradictory  fact,  no  proof  whatever  of  a  relaxation, 
has  been  produced  by  the  cfaiinants,  it  must  be  ad- 
mitted that  the  existence  of  the  blockade,  during 
the  time  which  affects  this  question,  is  sufficiently 
established. 

Now,  as  to  the  knowledge  of  the  parties,  and  first 
at  New  York. — By  the  affidavit  of  the  printer,  i^ 
appears  that  Commodore  Hood's  proclamation  of 
the  7th  of  February,  appeared  first  in  the  New  York 
newspapers  oti  the  3d  oif  April,  which  ^as  long  after 
Ails  vessel  sailed,  but  it  seems  that  this  closer  block- 
ade had  subsisted  before  the  issning  of  this  procla- 
mation^, acnd  might  have  been  known  at  New  York. 
Some  little  confusion  seems  to  have  arisen  from 
Coimnodore  Hood's  proclamation  of  July  tSOS,  be- 
fore the  real  investment  took  pface,  and  the  Consul 
Bardcty's  affidavit  refers  to  that  period,  when  be 
says  '*  be  never  heard  that  any  relaxation  had  taken 
place.**  Inkel  and  Arnold  have  both  gwom  that  they" 
never  bestrd  of  the  blockade,  but  they  are  parties, 
and  little  attention  can  be  paid  to  the  affidavits  of 
parties,  when  better  evidence  can  be  obtaibed. 
Vpoo  a  point  sp  notorious,  as  tvhether  this  blockade 
was  known  at  New  York,  or  not,  very  full  evidence 
mi^t  htkve  been  procured,  and  the  Court  had  a 
right  to  expiect  it ;  but  here  is  not  a  single  affidavit 
from  any  of  the  ntitneroas  merchants  in  that  place 
ivbo  tradei  witii  the  West  Lidies,  and  of  whom  muf- 
tiUMtt  mtat  bttve  been  abl^  to  give  information. 

D 
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Th*         Mr.  TnkeVs  clerk,   Coch,  had  been  stationed  four 
months  in  the  island,  to  receive  and  transmit  his 


^Twif***'  cargoes.  Many  letters  must  have  passed  between 
them  during  that  period,  and  the  situation  of  il/ar- 
tinique^  as  to  the  blockade,  must  have  formed  a  prin- 
cipal feature  in  the  correspondence.  These  were 
entirely  in  Mr.  TnkeTs  own  power;  and,  if  they  had 
stated  the  island  to  have  been  as  free  from  block- 
ade, as  he  represents  it,  these  letters  would  have 
been  brought  forward,  and  would  have  supplied  a 
complete  justification  of  the  transaction.  No  such 
letters  are  produced,  and  it  is  the  necessary  conclu- 
sion, that  if  they  had  been  brought  forward,  they 
would  have  disclosed  a  complete  knowledge  of  the 
blockade. 

It  is,  however,  unnecessary  to  push  this  point  any 
further,  since  it  is  more,  material  to  enquire  as  to 
the  knowledge  of  the  fact,  after  this  vessel  arrived 
at  port  TriniU.  And  here  I  must  observe,  that  as 
Inkely  the  charterer  of  the  vessel,  had  his  clerk  and 
agent  established  in  this  island,  the  parties  cannot 
be  considered  in  the  same  light  as  mere  stranger 
merchants,  who  might  have  sent  a  cargo  upon  spe- 
culation, but  they  must  be  charged  with  all  the  in- 
formation which  was  possessed  by  the  inhabitants 
of  the  place.  That  the  blockade  actually  did  sub- 
sist, is  already  proved,  and  therefore  I  cannot  ad- 
mit that  even  if  a  pretty  general  report  to  the  con- 
trary had  prevailed  in  the  island,  that  it  would 
amount  to  a  justification.  That  an  error  as  to  a 
fact,  in  some  cases  excuses,  is  undoubted,  but  it 
must  be  an  invincible  error,  such  an  error  that  the 
parly  could  not  easily  remove,  and  such  as  would 
have  misled  any  man  of  prudence  and  good  sense. 
In  the  case  of  the  NeptunuSy  Hempel^  the  master, 
had  iallea  in  with  Lord  Duncan^  who  informed  him 
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U>at  Havre  was  not  blockaded.    Under  this  impres-       -,""•* 
sion  she  sailed  for  that  place,  and  was  captured,  ~ 

and  it  was  held  that  false  iuformation  arising  from  ^^jSJJif  ' 
such  high  authority  as  could  not  be  suspected,  dis- 
charged the  vessel  from  the  penalty  of  breaking  the 
blockade.  lu  this  case  the  mere  report  alone  could 
be  no  justification  as  to  a  fact,  so  near  them.  If 
such  a  report  prevailed,  it  was  the  duty  of  the  mas- 
ter and  agents  to  have  enquired  into  the  foundation 
of  it.  Nothing  of  this  sort  which  appears  in  the 
evidence,  in  the  great  quantity  oflettr**s  on  board, 
which  were  principally  occupied  with  a  subject  that 
naturally  engaged  all  their  thoughts,  or  in  the  far- 
ther  evidence  now  brought  in,  discloses  any  one 
hex  from  which  an  inference  could  be  drawn  that 
the  blockade  had  ceased.  If  such  unfounded  re- 
ports, and  unfounded  they  must  have  certainly  been, 
would  justify  neutrals  in  entering  the  enemy's  ports, 
every  blockade  would  be  defeated.  Nothing  would 
be  so  easy  as  to  circulate  such  rumours,  and  it  is 
the  standing  interest  of  the  inhabitants  of  every 
blockaded,  place  that  they  should  be  propagated 
and  believed. 

But  in  truth,  this  report  is  far  from  having  been 
generally  credited,  and  it  may  well  be  doubted 
whether  it  was  ever  seriously  believed  at  all.  Take 
it  in  the  utmost  extent  at  which  it  appears,  and  it 
is  plain  that  it  was  thought  to  be  nothing  more  than 
a  mere  temporary  accidental  secession  of  the  force, 
orthat  the  blockade  was  not  so  rigidly  enforced.  In 
many  of  these  letters  the  writers  do  not  seem  to 
have  believed  it  at  all,  and  speak  of  the  blockade 
as  still  in  force.  Nay  at  this  very  period,  when  it 
is  said  the  blockade  was  believed  to  have  actually 
ceased,  we  find  plans  suggested  for  evading  thQ 

P  % 
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Th«         blockading  ships,  and  merchants  advising  their  cor- 
<■  respondents  not  to  omit  insuring  against  capture. 

^^'^!So^^'  Whatever  might  have  been  the  opinion  of  other 
persons,  here  is  I  think  very  satisfactory  proof  that 
the  captain  of  this  ship  was  convinced  in  his  own 
mind  that  the  blockade  still  existed.  It  appears  in 
the  letter  of  Coch,  InkeVs  clerk  and  agent,  that  after 
Hurd  put  into  the  harbour  of  TriniU,  he  absolutely 
refused  to  depart  from  that  port  to  Saint  Pierre^  till 
Coch  had  insured  his  vessel.  The  reason  he  as- 
signed for  the  refusal  was,  that  his  instructions  were 
for  the  first  port  he  could  make.  Now  by  the  char- 
ter party,  Hurd,  who  was  part  owner,  as  well  as 
master,  was  under  an  agreement  to  carry  the  cargo 
fo  Scrint  Pierre  specifically.  In  one  of  the  instruc- 
tions, MartiniquCy  indeed,  generally  is  only  men- 
tioned, but  in  the  other  instructions,  signed  by  his 
co-owners,  he  is  directed  to  be  guided  by  the  char- 
ter-party, and  to  perform  the  conditions  contained' 
in  it,  which  were  to  go  to  Saint  Pierre,  unless  that 
port  was  blockaded^.  Unless  then  Captain  Huid 
knew  of  the  blockade,  how  is  this  refusal  to  be  ac- 
counted for  ?  It  would  have  been  a  breach  of  his 
contract  not  to  have  gone  to  Saint  Pierre,  and  he 
Would  have  incurred  all  the  consequences  which 
would  have  attached  from  the  violation  of  his  en- 
gagements^ To  have  disposed  of  the  cargo  at  7Vt- 
nitS  would  have  been  a  great  loss  to  the  freighter, 
for  it  appears  that  there  was  a  diffefence  of  25  pet 
cent,  between  those  two  markets,  and  the  master 
no  doubt  would  have  been  liable  to  make  good  tite 
loss. 

To  account  for  this  refusal,  and  these  risques, 
against  which  insurance  was  to  be  made,  he  tioust 
have  apprehended  some  greaf  danger.     Was  hit 
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vessel  uuftt?  The  leaks  were  stopped.     She  per- 
foroied  the  voyage  in  perfect  safety,  and  delivered 
ber  cargo,  dry  and  in  good  order.    Was  it  from  the 
navigation  ?  She  actually  went  from  one  port  to  the 
other  in  a  very  few  hours,  and  in  the  night  too.    In 
the  whole  circle  of  possible  and  assignable  motives, 
is  there  a  single  reason  to  be  discovered,  which 
could  have  induced  the  master  to  have  acted  in  the 
manner  he  did,  except  that  single  ground  of  excep*- 
tion,  provided  against  in  the   charter-party,    that 
the  port  oftSaini  Pierre  was  in  a  state  of  blockade? 
AuA  when  we  add,  that  he  premeditatedly  siailed 
out  of  the  port  of  Trinili  into  that  habour  in  the 
wiffkt^  aod  that  he  chose  the  same  obscurity  for 
tiailiqg  out  ag»n,  it  does  appear  to  me  to  be  fully 
demomlrated  that  he  was  perfectly  cognizant  of  the 
existence  of  the  blockade,  and  that  he  knew  as  well 
as  we  do,  that  the  port  of  Saint  Pierre  was  so  in- 
vested that  he  could  not  attempt  to  enter  it,  or  de- 
part from  it,  without  imminent  danger  of  capture. 
There  is  another  question  arising  in  this  cause, 
which  it  is  not  necessary  now  very  fully  to  discuss, 
or  decide  upon.    Though  the  mere  residence  of  an 
agent  in  an  enemy's  country,  is  held  not  to  stamp 
the  character  of  the  enemy's  trade  upon  a  transac- 
tion, yet  it  is  true  likewise  that,  when  coupled  with 
aay  proceedings  of  an  unusual,   or  unneutral  na- 
ture, it  would  have  that  effect.    T^ow  when  we  see 
Mr.  Inkelf  after  Commodore  Hood's  proclamation 
declaring  Martinique  to  be  under  blockade,  send- 
ing his  clerk  thither  for  the  express  purpose  of  re- 
ceiving cargoes  of  provisions,  and  shipping  return 
cargoes  of  colonial  produce,  in  other  words,  engaging 
in  a  new  commerce  which  would  have  the  effect  of 
defeating  the  blockade,  and  rendering  it  nugatory, 
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a  very  considerable  doubt  may  be  entertained  whe** 
ther  such  a  traflEic  originating  in  the  blockade,  and 
owing  its  existence  to  it,  is  not  a  transaction  so 
completely  for  the  enemy's  benefit,  and  so  mate- 
rial an  aid  aflforded  to  him  against  the  naval  opera- 
tions of  Greai  Britaiuy  that  it  cannot  be  justified 
uuder  the  privileges  of  a  fair  neutrality. 

Be  that  as  it  may,  I  am  of  opinion  that  the  breach 
of  the  blockade  is  fully  proved,  and  that  the  legal 
penalty  of  confiscation  must  attach  upon  the  parties 
who  are  privy  to  it,  upon  the  ship  from  the  conduct 
of  the  master,  and  upon  the  general  cargo  claimed 
by  InkeU  as  the  whole  business  was  conducted  un- 
der the  immediate  directions  of  his  clerk  and  agent. 
If  any  distinction  can  be  made,  as  to  any  other  parts 
of  the  cargo,  I  am  ready  to  hear  any  thing  that  can 
be  alledged  in  their  favour. 

Ship,  and  master's  adventure,  and  the  general 
cargo  claimed  by  Inkel^  condemned. 


This  judgment  was  reversed  on  appeal  8th  March 
1810,  except,  as  to  JnkeVs  goods  which  were  con- 
demned. 

See,  in  the  next  case,  the  Betsey^  Savage^  an  af- 
fidavit of  Commodore  Hood  as  to  the  existence  of 
the  blockade  at  the  time  when  the  Nancy y  Hurd^  wai 
at  Martinique. 
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The  Ship  Betsey,  Savage.  i8(h.  ' 

THIS  was  another  case  upon  the  blockade  of  Blockade  of 
Marttniquej  at  a  subsequent  period  :  the  vessel  raided  in  ^Hay 
loaded  ^t  Middle  tan  ^  in  Connecticut^  with  beef  and  withcoiu. 
other  provisions,  sailed  from  New  London,  on  the 
nth  of  June  1804,  bound  for  the  West  Indies,  with 
orders  to  go  to  Barbadoes,  or  where  the  master 
pleased.  A  further  order  directed  him  to  go  to 
Martimque.  He  arrived  at  Saint  Pierre  on  the  7th 
of  July,  discharged  his  cargo,  took  in  the  present, 
and  sailed  on  the  27th  of  July  for  New  London. 
The  master  deposed,  that  before  he  left  New  Lon- 
don^ it  was  the  common  report  that  the  blockade 
was  lifted^  but  no  decisive  evidence  appearing  in  - 
the  case  to  that  effect,  further  proof  was  ordered. 
It  was  heard  upon  the  farther  proof  upon  the  4th 
of  May  1805,  when  it  appeared,  that  before  the 
vessel  sailed,  a  notification  had  been  published  in 
the  newspapers  in  Connecticut,  that  the  blockade 
was  raised,  that  insurance  thereupon  fell  from  25 
per  cent,  to  8  or  9,  and  that  vessels  went  in  and 
out  of  Saint  Pierre  without  interruption.  There 
was  likewise  an  affidavit  of  Samuel  Hood,  Esquire, 
Commodore  and  Commander  in  Chief  of  Uis  Ma- 
jesty's ships  at  JSarbadoes,  and  the  Leeward  Islands, 
dated  the  9th  of  October,  1804,  in  which  he  stated 
"  that  from  the  16th  of  June  1803,  dovni  to  the  lat- 
ter end  of  May  1804,  the  ports  of  Saint  Pierre^ 
Trinity,  Port  Royal,  and  MariM,  in  Martinique^ 
were  completely  blockaded,  closely,  and  without  m-> 
ierruption,  except  by  winds,  weather,  and  currents ; 
and  when  driven  off^  so  soon  as  was  practicable,  the 
ships  resumed  their  stations.*' 


40 


CASES  DETERMINED  IN  THE 


The  Ship 
Bbtsky. 

Stft  tethf 

1304. 


This  vessel  and  cargo  having  been  taken  by  the 
LeandeVj  Captain  Skeney  on  the  13th  of  August^ 
1804,  above  tvtro  months  after  the  blockade  had 
ceased,  were  restored,  and  tlie  captors  condemned 
in  costs. 


w^m^B^sf^ffBBsmmR 


1804. 


A  Court  of 
prise  in  a  nea« 
tnd  coDDtry 
has  no  antho- 
rity  to  deli? er 
a  vessel  npon 
bail  to  per- 
sons, not  the 
representa- 
tives of  the 
owners ;  and 
the  right  of 
the  owners 
■ponrecap- 
tnre  is  not 
defaated  bjr  it. 


The  HiBBER'i  8,  Hoynes. 

TAKEN  by  the  Leander,  Captain  Skene.  17t2i  of 
August.  1804,  oSSandjf  Hook,  bound  from  the 
'HavQunah  to  New  York.  Sbe  was  a  British  buik 
vessel^  belonging  to  British  merchants,  when  she 
was  captured  on  her  return  from  Honduras  to 
England,  with  a  caiigo  of  mahogany  by  a  French 
privateer,  called  the  Resla/nt.  Captain  Antoine 
Pique,  and  carried  to  the  HapannaA. 

A  suit  had  been  instituted  in  the  Spanish  Cpurt 
of  War  there,  respecting  this  prize,  the  precise  na- 
ture of  which  did  not  appear,  but  an  appeal  bad 
been  entered  to  the  superior  tribunal  in  Europe^ 
i.  e.  at  Madrid.  It  sippeared  by  the  proceedings 
at  the  ffavannah.  that  the  captain  of  the  privateer, 
DOt  being  able  to  bear  the  expence  of  maintaiQiug 
the  crew,  agreed  that  the  vessel  should  be  delivered 
to  the  captain,  upon  a  mortgage  of  30  cabelleriai 
of  land,  offered  by  Don  Manuel  Martinez,  and  tJm 
personal  security  of  Felice  Crueet.  a  merchant,  there 
resident.  Crueet  appeared  upon  the  proceediiigs, 
as  stating  himself  to  be  tlic  attorney  of  Francis 
Share,  and  Henry  OeJlers.  first  and  second  mates 
of  the  Hihberts;  that  an  advertisement,  by  order  of 
the  Spanish  government,  bad  been  inserted  in  the 
public  papers,  that  the  l^gal  representatiires  of  th^ 
captain  of  the  Hibbert^  «lM>uld  appec^r,  \o  x^^if^^ 
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the  vessel  upon  security  ;  that  his  constituents  were      hi^^  t 
such  representatives  by  their  situation,  the  captain  " 

oever  having  arrived  at  the  Mavannab,  having  been  ^^%q!^^* 
sent  by  the  captain  of  the  privateer  to  the  United 
States;  and  therefore  he  prayed  to  be  adnsiitted  in 
their  place  to  give  security,  and  receive  the  vessel. 
The  vessel  and  cargo  vvrere  appraised  at  32,06$  dol*- 
lars,  the  mortgage  and  his  personftl  securities  tQ 
that  amount  vi^ere  given,  and  the  vessel  and  cargo 
were  delivered  to  Crucel  upon  the  lllh  July  180^» 
by  the  order  of  the  Marquis  de  Somerueles,  the  go- 
vernor of  the  Havannah.  Under  Crucefs  directicHis 
die  proceeded  to  New  York^  consigned  to  Henrj/ 
Bitt^  subject  to  Cruret's  orders  till  be  should  be 
kidemnified  for  his  disbursements,  for  costs  of  suit, 
outfit,  commission,  &c  and  till  he  should  be  re- 
leased from  the  mortgage,  and  boi^d;  She  was  fur«- 
nished  with  a  passport  from  the  captain  of  the  pri^* 
?al6er,  stating  that  the  vessel  having  been  brought 
into  the  Havannah^  a  difficulty  had  arisen  dugouverne'^ 
maU  followed  by  a  law  suit ;  and  that  the  parties  by 
dieir  attorney,  according  to  the  decree  of  the  tribu* 
aal  of  war,  having  given  uue  cautiou  hipothequicj  till 
ibedeeision  (^  the  superior  tribunals  in  Europe;  and 
FeHx  Crucet  having  given  security  for  the  value  to 
the  Fremeh  captain,  he  informed  *'  all  whom  it  might 
coDcera,  that  the  prize  could  not  be- again  taken, 
from  the  circumstance  of  the  existing  responsibility 
of  the  security  and  mortgage/'  On  the  bill  of  lan- 
ding; an  affidavit  of  Crucel  was  indorsed^  made 
before  the  American  Consul,  that  ''  the  cargo  went 
on  aecoant  and  risk  of  the  owners,  uaderwritei*s, 
tnd  others  in  England^  and  was  consigned  by  the 
deponent  to  H.  Uill^  at  New  YarJc^  to  be  sold,  and 
die  proceeds  retained  by  him  till  the  deponent 
sboold  be  fully  indemnified  and  paid  his  advances, 
kc  and  rdeased  firom  the  security  and  mortgage.** 
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„  The  In  a  letter  to  the  consisoee,  Crucet's  charges  for 

expences  and  commission  were  stated  at  8,l>^o  doi- 

^804!^'  •ars.  Upon  this  voyage  the  vessel  Mas  captured, 
and  a  claim  was  given  on  behalf  of  Ftlijc  Crucet^ 
"  as  owner  and  proprietor  of  the  ship  and  cargo, 
subject  to  such  equitable  claim  as  the  owners  or 
underwriters  might  have  had  thereto  in  case  the 
property  had  arrived  at  AVm;  York,'* 

Dr.  Croke, — 

This  was  originally  a  British  vessel,  t>wned  by 
Messrs.  Hurrt/y  of  London^  which  had  sailed  from 
that  port  to  Honduras^  touching  at  2s€w  York^  in 
her  way,  and  was  captured  by  a  French  privateer, 
upon  her  return,  with  a  cargo  of  mahogany  and 
logwood.  She  was  carried  to  the  Havmmah^  and 
was  taken  by  the  Leander^  on  a  voyage  from  thence 
to  ^ew  York.  A  claim  has  been  put  in  by  Felix 
Crucety  a  neutral  merchant  of  the  Havannah^  for  the 
bhip  and  the  cargo,  as  his  sole  property. 

By  the  law  of  nations,  till  a  sentence  of  condem- 
nation has  passed  in  a  competent  tribunal  of  the 
belligerent  power,  property  captured  acquires  no 
transfenible  quality.  Till  then  the  right  of  recap- 
ture is  not  extinguished.  By  the  laws  of  this  coun- 
try, the  original  owner  recovers  his  property  upon 
re-capture,  but  this  is  merely  a  municipal  regulation, 
as  between  the  state  at  large,  the  re-captors  and 
the  owner.  The  general  question  as  between  the 
re-capturing  country,  and  neutral,  or  other  third, 
parties,  must  be  decided  by  the  law  of  nations.  If 
a  condemnation  is  held  necessary  to  enable  the 
captor  to  transfer  the  prize  to  a  neutral,  it  is  dif- 
ficult to  conceive  how  any  other  legal  proceedings, 
short  of  such  sentence,  can  be  sufficient.     It  m^ht 

*  January  1305,  war  declared  against  Spain. 
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perhaps  be  enough,  in  this  case,  to  enquire  whether      hi^rti 

such  condemnation  had   taken  place,  and  as  this » 

question  must  be  answered  in  the  negative,  to  di-        Veo4.  *' 
rect  the  property  to  be  restored  to  the  owner ;  but 
it  will  be  more  satisfactory  to  examine  the  particu- 
lar circumstances. 

The  claim  of  Mr.  Crucet  must  depend  entirely 
upon  the  validity  of  the  proceedings  of  the  Court  at 
the  Havannah. 

Respecting  the  nature  of  the  proceedings  of  the 
law  Court  at  the  Havannah^  we  are  left  entirely  in 
the  dark.     If  we  enquire  into  the  jurisdiction  of 
the  Court  itself,  the  names  of  the  parties,  the  sen- 
tence appealed  from,  the  Court  appealed  to,  or  the 
appellants,  though  the  extracts  from  the  proceed- 
ings occupy  seventeen  or  eighteen  sides  of  paper, 
DO  information  is  to  be  obtained  upon  those  heads, 
in  this  obscurity  \i'e  are  left  only  to  general  prin- 
ciples. The  expressions,  and  particularly  the  word^ 
iobre  el  aprisamiento^  seem  to  imply  that  it  was  a 
Court  of  prize.     But  a  Court  of  prize,  to  decide 
apoQ  questions  as   between   the    two    belligerent 
powers  in  a  neutral  country,  is  a  thing  unheard  of, 
and  would  be  an  unwarrantable  assumption  of  supe- 
riority, inconsistent  with  the  equality  and  indepen- 
dence of  nations.     Such  jurisdiction  could  not  be 
maintained,  and  if  the  final  sentence  of  such  a  Court  ' 
were  invalid,  all  prior  proceedings,  and  interlocu- 
tory decrees,  must  be  equally  null  and  void. 

If,  as  was  suggested,  these  law  proceedings  arose 
from  any  dispute  with  the  Spanish  government,  re- 
lating to  entries  or  duties,  or  other  transactions  of 
a  similar  nature,  they  were  occasioned  solely  by 
the  vessels  having  been  carried  into  the  Havannah. 
Bat  the  owner  cannot  be  deprived  of  his  right  of 
poifA'mtfMicm,  or  become  answerable,  from  any  acts 
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The         of    the    captor,    whilst    the  property   was  in   his 
hands. 

^804.*'  ^^  ^^®  ^^^^  suggested,  that  the  proceediugs  at 

the  HavQum/i  were  founded  upon  an  interference 
of  the  Spofush  government,  on  account  of  a  viola- 
tion of  territory,  from  the  place  of  capture.  This, 
1  believe,  is  the  only  case  in  which  a  neutral  go- 
vernment could  interfere  in  prize,  but  there  is  no 
proof  that  such  was  the  nature  of  the  suit,  if  tlmt, 
however,  bad  been  the  case,  the  Spamsk  govern- 
ment by  the  intervention  of  its  tribunals  indeed 
might  have  compelled  the  captor  to  restore  tbe 
property  to  the  owners,  if  the  capture  bad  bew 
made  within  the  limits  of  the  Spanish  territories, 
or  might  liave  permitted  the  captor  to  retain  biji 
prize,  if  that  suggestion  had  pi'oved  to  be  untr«i^. 
But  in  any  case  the  Spanish  governmeoit  coold  not, 
without  a  departure  from  neutrality,  place  the 
French  captor  in  a  better  situation  than  he  wm 
before,  or  defeat  any  right  of  recapture  which  tb^ 
original  owners  might  have.  If,  indeed,  the  ovineT% 
had  appeared  by  themselves,  or  their  lawful  agents, 
in  the  Court  at  the  Havannah,  by  their  conseni^  tbey 
loight  give  validity  to  any  proceedings  there  bad» 
but  without  such  appeamnce,  and  consent,  the  Sipm^ 
fdsh  government  could  not  by  delivery  upon  bwij 
or  other  proceeding,  secure  this  piize  to  the  cf^ 
tor  beyond  all  contingencies.  But  sudi  \\a»  the 
consequence  of  these  proceedings.  If  the  vaa^el 
had  not  been  bailed,  the  FrencJi  captain  could  not 
have  disposed  of  her  till  he  had  obtained  a  proper 
sentence  of  condemnation,  nnd,  in  tlie  mean  Uin^, 
sbe  would  have  been  liable  to  be  retaken.  By  de* 
livering  her  upon  bail,  he  acquired  a  double  sccu*- 
rity,  a  landed  mortgage,  ^nd  a  personal  baQd»  ip 
lieu  pf  bis  prize,  mid  the  vessel  wa^  a^nt  ja««afetf 
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to  New  York  to  be  disposed  of.    That  this  was  a     ^  '^^ 

^  HiBBERTB. 

very  inatenai  advantage  to  the  French  captor,  and  ■— 

an  injury  to  the  British  owners,  cannot  be  doubted,      ^^i804.*' 
and   therefore  exceeded  any  powers  which  a  neu- 
tral tribunal  could  have  over  prize.     Let  us  exa- 
mine then,   whether  there  was  any  consent  on  the 
part  of  the   British  owner,  or  any  person   properly 
constituted  on  his  behalf.    In  these  law  proceedings 
an  advertisement  appears  to  have  been  published, 
onder  the  authority  of  the  Spanish  governor,  calling 
upon  the  representatives  of  the  owners  to  appear, 
and  take  this  property  upon  bail.     And  it  is  stated, 
tliat  the  first  and  second  mates  of  the  ship  came 
forward  in  that  capacity,  the  master  not  having 
been  brought  to   that  country.     Now,  though  un- 
doubtedly in  case  of  the  master's  death,  or  absence, 
some  share  of  his  powers  does  devolve  upon  the  se- 
nior officer  of  a  vessel,  in  cases  of  necessity,  and  for 
the  ordinary  purposes  of  navigation  and  commerce  ; 
yet,  in  the  first  place,  as  these  mates  were  not  the 
original  officers,  but  were  men  tsdcen  on  board  by 
mere  accident,  at  Honduras^  as  little  privity  exists 
between    them   and  their  owners,  as   can  possibly 
be  conceived.    Secondly,  the  absence  of  the  mastet' 
was  not  occasioned  by  death,  or  the  act  of  God,  but 
solely  by  the  act  of  the  French  captain,  who  sent 
him  to  the  Slates.    Now,  as  no  man  can  take  ad- 
vantage of  his  own  acts,  though  the  separation  of 
the  master  from  the  vessel  might  nut  have  been 
very  culpstble,  yet  it  would  be  strange  if  it  should 
give  authority  to  the  inferior  officers  to  perform  any 
acts  for  the  benefit  of  the  captor,  by  whom  the  mas- 
ter was  sent  away.    But  thirdly,  it  is  not  clear  that 
these  were  acts  which  the  master  himself  could 
have  made  yalid.    The  security  was  given  to  the 
frenek  captpr,  and  since,  if  it  is  considered  as  a 
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transaction  immediately  with  him,  though  through 
the  intervention  of  the  Spanish  Court,  it  ampuuted 
in  reality  to  a  ransom,  and   therefore  was  directly 
in  the  face  of  a  Jirilish  act  of  parliament      But 
these   mates  setm   to  have  been  brought  forward 
merely  as  a  colour.     After  the  power  of  attorney, 
which  they  are  said  to  have  given  to  Crucety  though 
it  is  not  produced,  they  vanish  out  of  the  transac- 
tion.    They  retain  no  authority  over  the  vessel,  the 
vessel  is  put  under  a  new  captain  and  officers,  and 
they   totally  disappear.     Mr.  Crucet  therefore  can- 
not be  considered  as  the  legal  representative  of  the 
owners,   nor  had  he  any  authority  whatever   from 
them  to  dispose  of  their  property,  or  to  receive  it 
upon  bail.     I  am  therefore  of  opinion,  that  the  pro- 
perty in  this  ship  and  cargo  is  not  changed,  so  as 
to  bar  the  original  owner  upon  this  recapture,  for 
whose  account  and  risque  likewise  the  cargo  was 
stated  to  be  going,  in  the  affidavit  annexed  to  the 
bill  of  lading.     As  to  any  claims  upon  the  owners, 
which  Mr.  Crucet  may  have  for  his  services  in  this 
affair,  and  to  be  reimbursed  his  expences,  they  do 
not  properly  come  before  the  Court  in  the  present 
case,  since  it  has  only  to  decide  upon  the  validity 
of  Mr.  Crucet's  claim  to  restitution,  as  owner  and 
proprietor  of  the  vessel  and  car^o.     If  he  thinks  pro- 
per to  institute  proceedings  in   this,  or  any  other 
Court,  to  enforce  those  claims,  it  will  be  to  be  con- 
sidered whether  his  conduct  has  been  calculated 
most  for  the  bene6t  of  the  French  captain,  or  of  the 
British  owners,  how  far  he  has  consulted  their  in- 
terests, and  whether  his  own  charges  are  just  and 
reasonable.       Meantime,   I   decree    restitution   to 
Messrs.  Hurray  the  original  British  owners. 
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T^[7*AS  upon  a  voynj^e  from  New  York  to  Cayenne   CoDtraband 
^  ^     and  back;  and  taken  on  the  return  voyage,     wa^voyi!^ 

under  false 
papers,  i^ound 

Judgment.  — l)r  Croke.  ofcondemna- 

tion  upon  the 

The  general  principle,  upon  which  this  case  must   '^^"^▼•yag'^ 
depend  for  its  deci>ion,  is  perfectly  clear.     If  the 
vessel   has  canied  contraband   upon   her  outward 
voya^^e,  with  false  papc  rs,  the  return  cargo  will  be 
affected  with  con(i«innation.* 

I  have  therefore  to  enquire,  first,  whether  con- 
traband goods   composed   a  part  of  the  outward 

cai^o  ? 

Secondly,  whether  they  were  concealed  by  false 
papers,  or  other  evidence. 

TThirdly,  whether  this  is  a  return  cargo,  from  the 
proceeds  of  the  outward  cargo. 

And,  fourthly,  how  far  the  owners  of  the  ship,  or 
of  different  parts  of  the  cargo,  are  implicated  in  this 
transaction. 

Of  the  first  point  there  is  very  sufficient  evidence. 
The  commencement  of  the  transaction  is  fully 
proved  by  the  charter-party,  between  Daraud  and 
Smith.  The  whole  vessel  was  engaged  to  go  from 
Aw  York  to  Cayetme^  and  back ;  "  the  vessel  will 
be  loaded  with  naval  stores  and  other  articles." 
There  is  a  contract  of  sale,  dated  the  19th  of  May ^ 
by  which  79  barrels  of  tar,  25  of  rosin,  50  of  pitchy 
2  casks  of  shot,  and  86  coils  of  cordage  are  sold 
for  the  sunoi  of  10,807  dollars  ''  to  be  delivered  at 
Cayenne f  and  if  they  shall  not  arrive  safe,  or  not  b^ 

*  Rosalie  and  Betsey.  Rob.  ^, 
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3l!5.„.     delivered  to  Dennis  the  supercargo,  the  money  is  to 
be  returned  with  interest." 
»«<^«ri7th,       'pi^g  actual  delivery  at  Cayenne  is  proved  also, 

by  the  mate's  pocket  book,  containing  an  account 
of  the  cargo  of  this  vessel  to  Cayenne^  in  \^hich  are 
stated,  25  barrels  of  pitch,  40  of  rosin,  84  of  tar, 
10  of  lead,  and  2  of  shot.  There  is  a  memorandum 
made  by  the  mate  also,  of  part  of  the  cargo  taken 
oil  shore  on  the  5th  and  6th  of  July^  at  Cayenne^  in 
which  36  barrels  of  naval  stores  are  mentioned. 
There  is  an  order  signed  by  Dennis^  to  deliver  ar 
certain  quantity  of  pitch  and  tar  to  the  bearer,  dated' 
the  5th  of  July^  and  another  of  a  similar  irapoi^ 
signed  Beauregeu.  The  second  point,  is  also  clearly 
established.  A  concealment  of  the  nature  of  tbe^ 
outward  cargo  made  a  part  of  the  original  piao^ 
By  th^  charter-party,  the  vessel  was  to  be  cleared 
out  for  Demerara^  with  articles  of  no  eoHirabem4$r 
but  **  was  to  go  as  above  mentioned,  that  is,  with 
naval  stores,  to  Cayemne^'  This  design  was  fkitb- 
fally  executed.  The  clearance  from  Hew  York, 
tbe  bills  of  lading,  and  affidavit  annexed  to  it,  all 
omit  the  naval  stores,  the  deception  is  still-  canied 
on  at  Cayenme.  There  is  Dennis's  accoant  of  sal^, 
v$\At\\  db  not  extend  beyond  the  g(H>ds  Specified  in 
the  clearance  bills  of  lading,  and  even  his  account 
ctfrr^nt  with  his  employers  is  confined  to  the  same 
aii*tii^les,  and  no  accotitit  is  given  of  th6  i^sidue, 
nor  does*  he  mention  it  in  his  letter  of  advice.  StHl 
farther,  even  positive  evidence  has*  been  broaglkt 
wHidb  dienies  that  any  contral^and  was  carried  to 
Ceiy^m.  For  Stniih  swears  that  ''  ^M  the  covitl^ 
btind^  articles  were  relanded  and  left  at  N^w  Yorh^ 
and  Aat  atiOther  cargo  and'  himber  wer^  tftken*  w 
room  thereof."  Besides  the  whole  weight  of  evi* 
dence  against  Ais  ibattV  t^timotiyi  it  is  inconsis- 
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teot  with  the  log  book,  which  slates  that  thej;  |m8- 
gan  taking  in  cargo  the  30th  of  Aprils  that  the  la- 
ding was  completed  by  the  14th  of  May^  and  they 
hauled  down  into  the  stream  on  the  17tfa,  without 
any  mention  of  relandiug  any  part  of  it,  for  which 
indeed  there  does  not  seem  lo  have  been  sufficieut 
time.  Bearing  date  on  the  19th,  there  is  a  letter 
from  Gardere  to  Dennis j  in  which  he  is  directed  to 
sell  the  goods  for  account  of  Durand^  and  he  spe- 
cifies them  as  they  are  stated  in  the  contract  of 
sale,  namely  the  contraband  articles. 

The  third  and  fourth  points  may  be  jointly  con* 
sidered.  The  outward,  and  the  return  voyages  were 
one  unbroken  transaction,  in  which  the  owner  of 
the  vessel,  and  of  the  whole  cargo  were  equally 
implicated,  by  the  charter-party.  Dennis  was  their 
joiot  agent.  By  him  the  outward  cargo  was  sold, 
and  the  home  cargo  was  purchased  out  of  the  pro- 
ceeds, and  he  gives  eredit  for  the  freight  as  per  char- 
ter-party. 

It  is  impossible  to  conceive  a  case  where  all  the 
facts  are  more  clearly  established,  and  1  therefore 
condemn  this  ship  and  cargo. 


The 
Aram  i  NTH  A. 

Dtcmber  I7tb, 
1804. 


The  Schooner  Nancy,  Huxford. 

In  the  Instance  Court. — 

A  CASE  upon  the  Statute  of  the  33d  of  Geo,  III. 
Ch.  50.  Sec.  14,  which  enacts  ''  that  it  shall 
be  lawful  to  import  pitch,  tar,  and  turpentine,  being 
ibe  growth  or  production  of  the  United  States^  from 
lay  of  the  territories  of  the  United  Slates  ijatp  the 
province  of  Nova  Scotia  and  New  Brunswick ;  pro- 
vided such  pitch,  tar,  and  turpentine  shall  not  be 

E 


Mmrek  IStii, 
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Spirits  of  tar- 
peotine  not 
importable 
ander  the  39n 
Gm.  III.  Clk 
50.  Sec.  14. 
Importers, 
means  owners. 
BrtitfA  sub- 
jects resident 
abroad 
cannot  im- 
port; 
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Th^Schooner    imported,  except  by  British  subjects,  and  in  JBri- 

i tish  built  ships,  owned  by  His  Majesty's  subjects^ 

^'7w)5f^'  and  navigated  according  to  law."  The  vessel,  with 
8  barrels  of  spirits  of  turpentine,  and  190  bbls.  of  tar, 
were  seized  by  the  collector,  as  having  been  im- 
ported from  the  United  States  contrary  to  la\V,  inas- 
tnuch  as  the  spirits  of  turpentine  were  not  compre- 
hended under  the  act,  and  the  importei*s  were  not 
Sritish  subjects.  A  claim  was  given  for  the  schoo- 
ner, on  behalf  of  Henry  Htixford  and  John  Sclig^ 
of  Halifax^  and  for  John  and  Jonathan  Tre^nain, 
of  Halifax  likewise,  as  coLsignees  of  the  cargo,  on 
behalf  of  George  Scott  and  Joseph  Tremain^  stated 
to  be  natural  born  British  subjects^  residing  at  New 
Yorkf  by  whom  the  goods  were  there  shipped,  and 
consigned  to  the  claimants,  as  was  alledged  with 
an  offer  to  take  and  dispose  of  the  same  on  their 
account,  paying  to  the  shippers  the  costs  and 
charged.  * 

Judgment. — Dr.  Croke. 

This  is  a  suit  instituted  by  the  King's  advocatfe 
against  the  schooner  Nancy ^  eight  barrels  of  spirits 
of  turpentine,  and  190  barrels  of  tar,  being  part  of 
her  cargo.  (The  pleadings  and  evidence  shortly 
stated.) 

The  principal  facts  in  this  case,  stand  upon  the 
admission  of  the  parties.  On  behalf  of  the  prosecu- 
tion, it  is  admitted,  the  vessel  was  British  built, 
British  owned,  and  navigated  according  to  law; 
and  that  Messrs.  Scott  and  Tremain^  the  supposed 
importers,  are  British  bom  subjects.  By  the  clai- 
mants it  is  admitted,  that  Messrs.  Scott  and  Trt- 
main  are  merchants,  resident,  and  carrying  on  their 
business,  at  New  York. 

The  whole  case  therefore,  rests  upon  two  points 
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of  law,  first,  whether  spirits  of  turpentine  can  be  im- 
ported under  the  Act  of  the  33d  of  Geo.  III.  Ch. 
50.  Sec.  14  ;  and,  secondly,  supposing  it  to  be  in 
itself  importable,  and  admitting  the  tar  to  be  so, 
whether  the  importers  are  persons  intitled  to  the 
privil^e  of  importing  them  under  that  act. 

As  to  the  question  of  the  spirits  of  turpentine. 
It  is  scarcely  necessary  to  observe,  that  raw  turpen- 
tine, and  spirits,  or  oil  of  turpentine  are  two  articles 
totally  different  from  each  other.     That  the  spirits 
are  obtained  by  a  chemical  process  of  distillation, 
which  changes  the  form,  and  the  denomination  from 
a  g^m  to  an  oil.     It  becomes  no  longer  applicable 
to  the  uses  for  which  raw  turpentine  is  employed, 
and,  on  the  other  hand,  the  manufactured  article  is 
adapted  to  an  infinite  number  of  purposes  for  which 
raw  turpentine  is  not  calculated.    It  does  not  differ, 
as  was   alledged  by  coun.«el,  as  different  species 
under  the  same  general  denomination,   but  by  dis- 
tillation it  becomes  an  article  of  a  new  and  different 
kind  and   description.     The  spirit  is  no  more  a 
species   of  turpentine,  than   wine  is   a  species  of 
gra|)es.     Nor  is  the  appellation  of  common  turpen- 
tine^ as  has  been  argued,  in  books  of  chemistry  set 
in  opposition  to  the  spirit,  but  to  Venice  turpentine, 
CAio  turpentine,  and  other  species  of  the  raw  drug. 

They  differ  no  less  in  common  mercantile  par- 
kiDce.  If  a  general  merchant  ordered  his  corres- 
pondent to  ship  a  certain  quantity  of  turpentine,  I 
apprebeud  be  would  not  be  justified  in  sending 
spirits  of  turpentine;  nor  in  case  any  litigation 
should  arise,  would  the  shipment  be  such  a  com- 
pliance with  the  order  as  would  bind  the  conse- 
quences of  it  upon  the  merchant  who  gave  the  di- 
lectioDS ;  unless  there  were  some  special  circum- 

E  2 


The  Schooner 
Nawcy.' 

March  iSth, 
1805. 


5S 


CASES  DETERMINED  IN  THE 


The  Schooner 
Nancy. 

Murch  I3thy 
1805. 


stances  to  show  that  it  was  otherwise  understood 

between  the  parties. 

A  legislative  interpretation  is  of  more  importance. 

Now,  upon  looking;  into  the  various  statutes  for  im- 
posing duties  upon  imports  and  exports,  it  clearly 
appears  that  these  two  articles  are  considered  as 
distinct,  and  are  not  comprehended  under  one  ge- 
neral denomination.  They  are  separately  enume- 
rated, differently  classed,  and  charged  with  different 
duties. 

Now,  looking  at  the  words  of  the  act,  spirits  of 
turpentine  are  clearly  not  included  under  them.  It 
says  such  pitch,  tar,  and  turpentine  being  the  growth, 
or  production,  of  the  United  Slates^  the  word  "  mor 
nufaciure^'  being  omitted,  as  if  for  the  express  pur- 
pose of  excluding  spirits,  the  manufactured  article. 
And  though  it  may  be  said,  that  pitch,  tar,  and  tur- 
pentine, all  undergo  some  kind  of  manufacture,  and 
therefore  that  the  words  growth  or  production,  if 
applicable  to  them,  would  be  applicable  likewise  to 
other  manufactured  goods;  yet  they  are  not  usually 
considered  as  being  manufactured.  There  are  no 
articles  so  rough,  but  what  undergo  some  change  or 
amelioration  by  human  labour,  before  their  exporta- 
tion. Lumber  is  cut  down  and  hewed,  skins  are 
caught  and  dried,  and  yet  such  articles,  whilst  they 
continue  in  their  first  state,  are  considered  as  raw, 
or  unmanufactured.  It  is  the  same  with  pitch,  tar, 
and  turpentine. 

Nor  is  the  importation  justified  by  the  preamble 
of  the  clause.  It  says  that ''  whereas  His  Migesty's 
subjects  in  these  provinces  are  building  great  num- 
bers of  ships,  but  are  in  want  of  pitch,  tar,  and  tur- 
pentine." Now,  if  raw  turpentine  is  imported,  the 
inhabitants  cannot  be  said  to  be  in  want  of  the  spi- 
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selves,  but  for  which  several  manufactories  are  now 1^ 

established  here,  and  actually  at  work.  It  may  ^^^osf^' 
likewise  be  imported  from  Great  Britain,  The 
price  alone  cannot  be  considered  as  producing  a 
want  or  necessity,  and  if  it  is  too  high,  it  is  an  evil 
which  will  remedy  itself  Raw  turpentine  is  an  ar- 
ticle of  the  first  necessity  in  building  ships,  but  the 
nse  of  spirits  of  turpentine  is  very  small  and  limited. 
As  far  as  I  am  informed,  it  is  employed  only  in 
painting.  And,  even  in  that  work,  the  colours  are 
mixed  chiefly  with  linseed  oil,  a  small  quantity  of 
spirits  of  turpentine  being  added  for  the  sole  pur- 
po8e|[of  accelerating  the  process  of  drying.  Other 
articles,  more  useful  in  ship  building,  are  not  al^ 
lowed  to  be  imported. 

Considering  the  subject  in  every  point  of  view, 
and  from  the  words  of  the  act,  compared  with  the 
context  and  preamble,  and  referring  to  the  usual 
floode  of  understanding  the  same  expressions  in 
common  life,  and  in  other  acts  of  parliament,  I  am 
of  opinion,  that  oil,  or  spirits  of  turpentine,  is  an 
article  which  cannot  be  legally  imported  under  this 
statute. 

But  the  claimants  have  endeavoured  to  justify 
themselves  under  another  plea,  that  it  is  dangerous 
aod  impossible  to  bring  a  cargo  of  pitch  and  tar, 
withoat  distilled  turpentine  to  clear  the  pumps,  in 
case  the  pitch  and  tar  should  get  loose,  and  clog 
theiD.  In  answer  to  this  allegation,  it  may  be  re- 
marked, that  the  quantity  of  spirits  of  turpentine  is 
too  large,  and  that  neither  the  master,  or  the  claim- 
lot  have  ventured  to  swear  that  it  was  put  on  board 
for  this  purpose,  and  for  this  purpose  only.  And  it 
Ms  evidently  shipped  for  importation  with  the  rest 
of  the  cargo,  since  it  was  comprehended,  though 
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under  a  false  description,  in  the  bill  of  lading,  wai 
to  pay  freight,  and  was  offered  to  be  entered  at  the 
custom  house. 

They  have  likewise  alledged,  that  it  has  been  the 
usage  and  practice  of  the  custom  house  here  to  ad- 
mit this  article  to  an  entry,  since  the  statute  of  the 
thirty-third  of  the  king.  Their  own  evidence  proves 
the  contrary.  Mr.  Binney  deposes^  that  spirits  of 
turpentine  have  been  admitted  in  five  instances  only, 
under  licence'  from  the  governor,  and  the  importa- 
tion of  that  article  has  always  been  considered  as 
inadmissible,  unless  authorized  by  licence.  What- 
ever might  be  the  opinion  of  the  Court  upou  the  va- 
lidity of  those  licences,  if  the  question  came  before 
it,  entries  permitted  under  their  authority  are  no 
proof  of  an  usage  to  permit  the  importation  of  this 
article  generally,  and  without  licence.  In  this  case 
DO  licence  was  obtained. 

The  opinion  of  parties  does  not  constitute  the 
law,  but  as  it  is  evident,  from  the  ship's  papers,  that 
there  was  an  intention  of  concealing  the  spirits  of 
turpentine,  it  may  be  inferred  that,  in  this  case,  the 
parties  were  conscious  that  they  could  not  lawfully 
import  it.  In  the  bill  of  lading  and  manifest,  it  is 
confounded  with  the  tar,  under  the  general  descrip- 
tion of  naval  stores.  In  the  clearance,  the  eight 
barrels  of  spirits  of  turpentine  are  totally  omitted. 
And  in  the  entry,  at  HcUifaXy  where  a  particular 
specification  was  required,  and  made  upon  oath,  it 
is  not  stated  as  spirits  of  turpentine,  but  as  turpen- 
tine simply. 

I  come  now  to  the  second  question,  respecting 
the  tar,  and  there  is  a  previous  point  to  settle,  who 
were  the  importers  ?  It  is  alledged  that  these  goods 
were  consigned  by  the  shippers  to  Messrs.  Jokn  and 
Jonathan  Tremain,  of  this  town,  with  an  off^  to 
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take  aad  dispose  of  the  same  on  their  own  account, 
paying  to  the  shippers  the  costs  and  charges  there- 
of.    From  hence  it  has  been  argued  that  the  bouse 
of  Tremaiuy  at  Halifax^  are  to  be  considered  as  the 
importers,  and  consequently  are  within  the  words  of 
the  act  of  parliament     But  there  can  be  no  doubt, 
but  that  by  importers^  the  owners^  or  proprietors^ 
must  be  understood.     Such  has  been  decided  to  be 
the  import  of  the  term  in  a  variety  of  cases.     So  in 
the  construction  of  h'cences  from  His  Majesty,  to 
trade  with  the  enemy,  it  has  been  held  that  they 
were  to  be  understood  to  be  licences  for  their  own 
account  and  risk  only.     Was  then  the  house  of  Tre- 
main  here  the  owner,  admitting  the  fact  as  alledged? 
To  transfer  property,  there  must  not  only  be  an  of- 
fer on  the  part  of  the  transferors,  but  an  acceptance 
on  the  part  of  the  transferree.     Suppose  such  an  of- 
fer to  have  been  made,  no  act  is  stated  to  have  been 
done  by  Messrs.  Tremain  in  the  way  of  an  accept? 
ance.     If  these  goods  had  been  shipwrecked,  upon 
whoi^i  would  the  loss  have  fallen?    If  they  should 
be  condemned  iu  this  Court,  who  will  be  the  suf* 
ferers?  It  is  clear  therefore  that,  even  under  this  al- 
legation, Messrs.  Scott  and  Tremain  continued  to  be 
the  owners  of  these  goods,  and  consequently  the 
importers;  but  the  offer  itself  is  not  proved,  the 
letter  has  not  been  produced,  and  there  is  not  a 
single  circumstance  in   evidence,  which  can  even 
tend  to  disprove  the  ownership  of  Messrs.  Scott  and 
Trenuiviy  on  whose  belialf  they  are  claimed. 

Messrp.  Scqlt  and  Tremaiuy  of  New  Yorh^  then 
being  the  importers,  it  becomes  a  question  whether 
a  British  bom  subject,  resident  in  a  foreign  country 
can  import  pitch,  tar,  and  turpentine  into  this  pro- 
vince under  the  statute. 
If  the  word  "  suhjectj"  necessarily  extends  to  all 
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^^ScyT'    persons  born  within  the  King  s  dominions,  or  ratheft 


•    if  all  natural  born  subjects  are  intitled  to  the  same 

'  laodi  rights,  under  all  circumstances  of  residence,  or 
otherwise,  there  is  at  once  an  end  of  the  question. 
But  this  proposition,  I  apprehend,  is  not  tenable, 
and  I  conceive  that  British  born  subjects  may  lose 
many  of  their  rights  by  non-residence. 

It  is  said,  indeed,  by  Sir  William  Blackstone  (Vol. 
I.  p,  371,)  "that  natural  born  subjects,  have  a  va- 
riety of  rights,  which  they  acquire  by  being  bom 
within  the  King's  allegiance,  and  can  never  forfeit 
by  any  distance  of  place  or  time,  but  only  by  their 
own  misbehaviour."  But  this  doctrine  is  not  laid 
down  universally,  as  extending  to  all  the  rights  of 
British  subjects.  True  it  is,  that  they  may  have  a 
variety  of  nghts  so  indefeasible,  and  yet  as  to  other 
rights  may  be  in  a  different  predicament.  And,  in- 
deed, considered  as  a  general  rule,  it  must  from  the 
nature  of  the  thing,  be  subject  to  many  qualifica- 
tions and  exceptions.  Mr.  Justice  ChambrSy  in  a 
case  which  I  shall  presently  have  occasion  to  state 
more  at  large,  expressly  declared  so  from  the  bench, 
and  said  that  '*  though  he  did  not  controvert  what 
Blackstone  has  laid  down,  yet  that  many  distinc- 
tions arise  out  of  that  general  proposition."  One  of 
those  exceptions  must  be  the  case  of  commercial 
privileges. 

In  prize^  a  British  subject  forfeits  every  right, 
^  which  he  would  be  intitled  to  in  that  capacity  by 
residence  in  a  foreign  country.  If  Great  Britain 
was  in  a  state  of  peace,  during  a  war  between  France 
and  Spain,  an  Englishman  who  inhabited  either  of 
those  countries,  would  be  liable  to  have  his  pro* 
petty  seized  by  the  respective  enemies  as  much  as 
the  natural  bom  subjects  of  the  country.  His  Bri- 
Hsk  allegiance  would  afford  him  uo  protection.  This 
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principle  does  not  rest  only  upon  the  Prize  Courts, 
and  the  law  of  nations,  but  it  is  recognised  by  the 
common  law.  In  the  case  of  Tables  v.  Bendelack/^ 
an  American  bom,  married,  and  occupying  a  house 
at  Liverpool^  purchased  an  American  vessel,  docu- 
mented as  such,  he  insured  and  warranted  the  ship 
American  property.  But  TiOrd  Kenyan  held,  that 
the  warranty  was  not  complied  with,  and  said  -that 
''  whether  the  ship  be  intitled  to  American  privileges 
does  not  depend  merely  upon  the  owner  being  an 
American  bom.  Persons  residing  in  this  country, 
reaping  the  advantages  of  the  trade  of  this  country, 
and  contributing  to  the  well  being  of  this  country, 
mostyor  the  purpose  of  trade  be  considered  as  belong- 
ing  to  this  country  J" 

This  indeed  was  a  case,  as  between  neutral  coun- 

tneSf  and  the  powers  at  war,  and  depended  chiefly 

upon  the  law  of  nations,  but  there  is  another  case, 

in  which  the  same  principle  was  applied  between 

Great  Britain  and  her  own  subjects,  and  with  re- 

fisrence  to  British  laws  only.    I  mean  that  of  Mac 

Comsd  against  Hector  (in  Bosanquet  and  Puller's 

Reports,  Vol.  III.  113.;    The  question  related  to 

the  Talidity  of  a  commission  of  bankruptcy,  and 

this  depended   upon  the  point,  whether  the  debt 

upon  which  the  petition  issued,  was  such  as  could 

be  soed  for  at  law,  the  petitioning  creditors  being 

three  partners,  of  whom  one  was  resident  in  Eng-^ 

hmd^  and  the  other  two  being  subjects  of  Great 

Britain^  were  resident  and  concerned  in  trade,  at 

fbukif^^  a  port  belonging  to  the  enemy.     It  was 

held  that  they  were  not  intitled  to  sue  as  English 

iobjects  in  an  English  Court  of  joBtice,  and  Lord 

ifcoMfy,  said,  ^*  every  natural  bom  subject  has  a 
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Tiw  Schooner    ^gbt  to  the  Kiog's  protection  so  long  as  he  entitles 
■  bioiseif  to  it  by  his  conduct;  but  if  he  lives  in  aq 

/"^■J^^^^*      enemy's  country,  he  forfeits  that  right.     The  quesr 

tion  is  whether  a  ipan  who  resides  under  the  alle- 
giance, and  protection  of  an  hostile  state,  for  all 
commercial  purposes,  is  not  to  be  considered  ta  all 
dvil purposes,  as  much  an  alien  enemy  as  if  he  were 
bom  there?  Th^t  an  Englis/unanl  from  whom  France 
derives  all  the  benefits  which  can  be  derived  from  a 
natural  born  subject  of  France,  should  be  intitled  to 
ipore  right  than  a  native  Frenchman  would  be  a 
monstrous  proposition.     While  the  Englishman  rer 
mdes  in  the  hostile  country,  he  is  ^  subject  of  that 
country,  and  it  has  been  held  that  he  is  intitled  to 
all  the  privileges  of  a  neutral  country,  while  resi«». 
dent  in  a  neutral  country."    The  residence  in  the 
.epemies  country  was  in  no  respect  a  criminal  act. 
For  Sir  Matlheiv  Hale  says  expressly,  P.C,  YoK  \. 
X6j5.     "  If  there  be  war  between  the  King  of  Eng- 
fond  ^d  the  King  of  France^  those  Englishmen  that 
live  in  France  before  the  war,  and  continue  there 
;4fter,:are  not  simply,  upon  that  account,  adherents 
to  the  King  s  enemies."     He  says  likewise  that  they 
jgpjght  be  called  upon  to  return  upon  privy  seal,  or 
proclagaation."     It  was  therefore  merely  a  disquaUr 
^nation  on  account  o/ residence;  by  residence  alone, 
a  British  born  subject  acquired  the  disabilities  of 
an  alien  ejnemy,  and  though  his  allegiance  still  sub- 
sisted, and  the  rights   which  corresponded  to  it, 
though  he  was  liable  to  be  called  faomiei  by  the 
King^s  authority,  yet  a  British  born  subject  in  vir- 
tue  of  his  residence  alone,  without  being  guilty  of 
any  crime,  became  deprived  of  one  of  the  most  va- 
luable rights  of  A  subject,  that  of  suing  in  the  King's 
^ourts. 
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Such  18  the  effect  of  residence  in  an  enemy's 
Muntry,  and  it  should  seem,  upon  the  same  princi- 
ples, that,  by  residence  in  a  foreign  country,  in  amity 
with  us,  a  British  subject  must  acquir/e  the  same 
disabilities  of  other  inhabitants  of  that    country, 
especially  a^  by  such  residence  he  acquires  ail  the 
privileges  of  the  foreign  country.     Antecedent  to 
the  cases  already  quoted,  was  the  case  of  Wilson  v^ 
Marryatt,  (8  T.  R.  45 ;  and  Bos.  and  Pull.  Vol.  I, 
430,)  determined.     It  was  there  settled,  that  a  BHt 
tish  bom  subject,  ressiding  in  America,  might  trade 
to  the  East  Indies^  notwithstanding  the  East  India 
Company  8  charter,  and   the  various  acts  made  ip 
support  of  it^  by  which  British  subjects  are  totally 
prohibited  from  that  commerce.     In  the  two  cases 
first  quoted,  the  eminent  judges  who  presided,  both 
assigned  the  case  of  Wilson  v.  Marryatt,  as  one 
ground  of  their  decision.    Now  if  the  circumstance 
of  a  British  subject's  enjoying  the  privileges  of  a 
foreign  country*  by  residience  in  a  friendly  country, 
was  hel4  to  be  a  reason  why  a  British  subject,  resir 
dent  in  an  enemy's  country,  should  participate  in  the 
disqualifications  of  that  country,  d  fortiori  is  it  a 
reason  why  he  should  share  in  the  disqualifications 
of  the  friendly  country.     For  in  that  case  it  applies 
Dnly  in  the  way  of  analogy,  in  this  it  is  a  direct  ap- 
plication.     In   those  cases   the  situation   is   only 
something  similar,  in  this  they  are  identically  thq 
same. 

But  Uie  case  of  Wilson  v.  Mdrryatt,  goes  still 
farther.  It  determines  not  only  that  a  British  sub- 
ject may  acquire  foreign  privileges,  but  that  by  mere 
residence  abroad,  he  may  become  divested  of  Bri- 
tish disqualifications.  The  words  of  the  East 
India  acts  are  strong,  '^  that  no  subjects  of  hi^ 
Majesty,  of  what  degree  or  (j[uality  soever  they  be^ 
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shall  trade  to  those  parts."  Yet  it  was  held,  that  a 
British  subject,  naturalized  in  America^  might 
le^Uy  trade  thither.  If  British  subjects  acquire 
ail  the  privileges  oi  American  citizens,  they  must  ac- 
quire likewise  all  the  disadvantc^s  of  that  charac* 
ter.  It  would  be  strange  indeed,  \i British  subjects 
settled  in  America^  should  obtain  all  the  privileges 
of  American  snbjects,  should  shake  off  the  disqua- 
lifications of  a  British  character,  and  yet  retain  all 
its  privileges.  Such  an  incomprehensible  accumu- 
lation of  rights,  would  place  non-resident  subjects 
in  an  infinitely  better  situation  than  those  who  con- 
tinued within  the  king's  dominions.  It  must  act  as 
a  bounty  upon  emigration;  and  as  a  reward  to 
those  who  withdraw  themselves  from  the  defence 
and  support  of  their  country.  It  is  but  just,  that 
they  who  quit  their  country,  and  fix  their  habitation 
elsewhere,  should  partake  of  the  inconveniences, 
as  well  as  the  benefit  of  their  new  station. 

This  is  a  question  which  must  necessarily  have  en- 
gaged the  attention  of  writers  upon  public  law;  and 
though  what  rights  a  subject  shall  retain,  after  emigra- 
tion, must  be  decided  by  the  municipal  laws  of  each 
community,  yet  some  light  may  be  obtained  upon  the 
subject,  from  a  scieuce  founded  upon  the  principles 
of  reason,  the  general  nature  of  civil  societies,  and  the 
practice  of  civilized  nations.  And  an  interpretation 
of  municipal  laws,  upon  a  question  of  this  nature, 
is  more  satisfactory,  and  receives  no  little  con- 
firmation, when  it  is  found  to  be  conformable  to  those 
principles.  Those  writers  are  unanimous  in  their 
judgment  upon  this  subject,  and  I  shall  quote  two 
for  all.  OaiU,  (Lib,  2.  Ob.  36.  No.  6.)  speaks  of  it 
as  the  general  law  and  custom,  that  ^*  Civis  ariginor 
rius  renuncians  civitati^  et  domicilium  alio  trans ferens, 
civis  esse  desinit.  Eo  ipso  quod  mutat  domicilium^  per^ 
dit  privilegia  et  jura  civitatis''     Voet,  vol,  I,  347, 
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says,  "  neque  dvbium  quin  migrans  jura  amittat^  ac 
frivUegia  el  imfnunitates  domicilii  prioris''  Gaill 
adds  the  reasoD,  and  a  solid  one  it  is.  '^  Propie 
enim  civis  non  dicitur  qui  onera  civilia^  vel  civium^ 
non  sustinet'' 

Whether  it  was  the  inteDtion  of  the  legislature  in 
this  case,  to  extend  the  privilege  of  importation  to 
British  born  subjects  resident  in  foreign  states,  we 
mnst  consider  the  object,  and  purport  of  the  statute. 
And  we  must  not  only  view  it  as  a  single  and  insu- 
lated law,  but  as  connected  with  a  number  of  other 
statutes,  forming  altogether  the  system  of  JSritish 
navigation  and  commerce.     This  system  is  a  mono- 
poly^  and  its  object  is  to  confine  the  benefit  of  the 
trade  of  the  colonies  to  the  British  empire.     It  is  a 
system  in  itself  not  unjust,  for  any  country  has  a 
perfect  right  to  exclude  other  nations  from  its  cone- 
raerce.     It  is  not  inequitable   in  another  respect, 
inasmuch  as  it  was  a  policy  established  amongst  all 
the  European  nations,  before  Great  Britain  had 
colonies,  or  laws  to  regulate  them,  and  is  still  reci- 
procally and  universally  maintained.     In  adopting 
it,  this  country  was  influenced  by  the  soundest  prin- 
ciples of  wisdom;  and  it  has  been  justly  esteemed  as 
the  fouudation  of  our  commercial  and  naval  supe- 
riority. 

It  can  never  have  been  the  intention  of  the  l^is- 
lature,  to  relax  principles  so  beneficial,  more  than 
ahsolute  necessity  in  certain  cases  required.  When 
the  statute  says, ''  provided  such  articles  shall  not 
be  imported,  except  by  British  subjects ;"  it  gives 
no  right  to  British  born  subjects,  who  may  be  dis-< 
qualified  upon  other  grounds.  With  respect  to 
SQch,  there  must  necessarily  be  a  tacit  exception. 
Would  it  give  such  privilege  to  a  British  subject 
fesideDt  in  the  enemy's  county?    Why  then  doea 
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at  all?     It  evidently  keeps   in   view  the  general 
system  of  confining  all  the  benefits  of  colonial  trade, 
tivlthin  the  British  empire,  it  is  the  object  of  the 
restricting  clause,  that  the  profits  and  advantages  of 
the  colonial  trade  may  center  in  the  British  domi- 
nions.    But  if  a  British  bom  subject  resides  and 
carries  on  his  traffic  in  a  foreign  country,  the  British 
empire  derives  tio  advantage  fron)  his  trade  with 
the  colony.     The   profits   all  flow  to  the  country 
of  his  doiiiicil.     The  British  empire  receives  no 
benefit    whatever    from   his    capital,    his    labour, 
dnd  his  industry.       His  person   neither  increases 
the   strength    of  the   country,  nor  can   any   part 
of  his  property  be  compelled  to  c(»ntribute  to   its 
defence.     The  mere    place  of   birth    is    perfectly 
immaterial ;    every  benefit,  which   a    country   can 
derive  from  a  man  as  a  subject,  depends  upon  the 
place  of  his  residence.     What  diflference  in  reason 
is  there,  in  all  commercial  points  of  view,  between  a 
tiatural    born    Englishman^    add    a   natural    born 
subject  of  the  States^  both  resident  in  that  country? 
It  will  not  be  contended,  that  the  resident  subjects 
of  the  British  empire,  are  not  able  to  procure  a 
supply  of  these  articles,  for  the  use  of  this  province, 
without  calling  in  the  aid  of  those  who  live  abroad. 
When  therefore  I  see  the  object  of  this  act  may  be 
perfectly  attained,  by  the  permission  given  to  resi- 
dent subjects,  to  import:  and  that  the  object  of  the 
general  system  would  be  entirely  defeated;  as  far  as 
this  case  goes,  by  admitting  foreign  residents,  I  can- 
not but  be  of  opinion,  that  it  was  the  design  of 
the  legislature  not  to  extend  it  to  them  ;  and  con- 
sequently that  Messrs.  Scott  and  Tremain,  being 
merchants,  residing  and  carrying  on  their  trade  at 
New  York,  these  goods  were  not  imported  according 
to  law* 
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But  it  is  pleaded  in  justificatioD,  that  it  has 
been  usual  for  the  officers  of  the  customs,  under 
the  28th  Geo.  III.  r.  6.  and  the  authority  and  pro- 
clamation of  the  governor,  to  allow  goods  of  thfe 
description  named  in  the  snd  a<it,  owned  by  British 
subjects,  residing  within  the  States^  to  be  entered 
by  the  consignees  residing  in  this  province. 

In  the  first  place,  I  do  not  think  that  the  practice 
is  sufficiently  proved  by  the  evidence.  Some 
instances  indeed,  are  produced,  but  these  are,  in 
some  measure  answered  by  the  deposition  of 
Mr.  Binney,  that  Wm  officers  of  the  customs,  looked 
upon  the  person  making  the  entry  as  the  owner  of 
the  goods,  and  that  prior  to  the  appointment  of  Ihd 
present  collector,  no  enquiry  was  made  respecting 
the  ownership,  without  a  special  reason.  One  of 
the  witnesses,  David  Sealing^  proves  rather  too 
much*  He  says,  that  in  one  case,  flour  was  allowed 
to  be  entered,  which  was  known  at  the  custom 
bouse  to  have  been  the  property  of  an]  American 
subject:  now  as  this  was  undeni^ably  illegal,  such 
examples  prove  that  the  practice  at  the  custom 
house  here,  has  been  extremely  irregular. 

But  in  the  next  place,  admitting  the  usage  to  have 
been  uniform,  1  must  hold  that  the  practice  of  the 
custom  house,  even  supported  by  the  sanction  of  the 
board  of  commissioners,  cannot  legalize  an  illegal 
act,  and  cannot  form  such  an  authoritative  interpre- 
tation of  the  statutes,  as  shall  be  binding  upon  a 
court  of  justice,  which  must  decide  upon  the  law 
itself,  and  upon  the  construction  of  it,  according  to 
its  own  discretion.     For  this  opinion  I  have  the 
authority  of  that  court,  which  is  most  peculiarly 
conversant  with  matters  of  this  nature,  and  has  the 
controul  over  the  customs  and  revenues.     I  mean 
(he  court  of  exchequer. 
In  the  case  of  Stepham  v.  Barrow  (AnstrutAer^ 
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^nImcy?"    ^^''  ^'-  ^^^)»  *^^  question  was  whether  Peruvian 
*    bark  which  had  T)een  imparted  in  the  gross  state^ 
Tbo5.    '     pulverized  in  England,  and  exported,  was  intitled 
to  a  drawback.     It  was  stated  that  the  commissi* 
oners  had  allowed  the  drawback  as  long  as  only 
small  quantities  were  exported,  but  that  lately  it 
had  become  more  considerable,  and  they  refused. 
The  Lord   Ohief  Baron^  in  pronouncing  sentence, 
said,  that  ''  as  to  the  conduct  of  the  commissioners 
of  the  customs,  it  makes  no  difference  the  one  way 
or  the  other ;  at  the  different  times  when  their  at- 
tention has  been  called  to  thi^  subject,  they  have 
thought  differently  upon  it;  when  the  case  but  sel- 
dom occurred,  and  they  had  not  given  it  much  con- 
isideration,  they  allowed  the  drawback ;  but  when 
the  practice  of  exporting  this  article  became  n^ore 
frequent,  they  thought  of  it  more  seriously,  and  de- 
termined not  to  allow  it." 

I  am  of  opinion  therefore^  that  the  turpentine,  the 
tar,  and  consequently  the  vessel,  are  all  subject  to 
confiscation.  In  pronouncing  which  latter  part  of 
its  sentence,  the  Court  feels  the  less  reluctance,  as 
the  master  has  not  only  shewn  that  he  was  consci- 
ous of  doing  an  illegal  act,  by  attempting  to  con- 
ceal the  nature  of  part  of  his  cargo,  but  in  so  doing, 
was  likewise  guilty  of  a  fraudulent  attempt  to  im- 
port it  claudestinely  into  the  province. 
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The  Happy  Couple,  J.  W.  Story,. 

TAKEN    by  the    Cambrian,    John  P.  Beres- 
ford. 
Monition.  22d  March,  1 805. 
Claim.  23d  March,  Thomas  Walmsley  Story  on 
behalf  of  jEYtW  Kane  and  Co.,  and  John  B.  Murray 
o(New  York,  owners  of  the  Brigantine. 
Ditto,  of  100,023lb.  Coffee  in  bags. 
Ditto,  of    16,000lb.  Cotton  in  bales. 
Ditto,  of    15,000lb.  Logwood. 
Master's  adventure  6,500lbs.  and  49  bags  Coffee, 
himself  George  Youle  and  C.  BickerstcLff*,  citizens! 
of  the  States  for  24  bags  Coffee. 


1805. 


a  French  colo* 
oy  in  1805. 
Armiiif  for  de- 
feoce  agaiait 
pWncAcmi- 
iers  lawful. 
Carrying  con- 
traband on 
outward  voy- 
age, con6iica- 

tiOB* 


The  facts  in  this  case  will  be  best  seep  by  the; 
affidavit  of  the  Master. 

He  swears  that  he  is  a  native  of  Ireland,  now  of 
the  Slates  f  that  he  sailed  with  the  Schooners  JDash^ 
Morgan,  Lewis,  and  Anne,  from  New  York,  19th 
October,  for  Gonaives  and  Poft  au  Prince  in  St. 
Domingo,  the  Dash  and  Anne  under  his  convoy. 
The  Brig  was  laden  with  3105  quarter  casks  of 
gunpowder,  11  barrels  beef,  pork,  flour,  bagging 
vtoff  and  adventures.  The  Dash  had  1000  casks 
of  gunpowder  belonging  to  the  owners  of  the  Happy 
Couple.  The  Anne  had  gunpowder  but  she  foun- 
dered. He  touched  at  Turk's  Island  to  gain  infor« 
mation  respecting  French  privateers,  and  arrived 
with  the  Dash  12th  November,  at  Gonaives.  R.  B. 
Forbes  of  New  York,  had  made  a  contract  with 
Pessalines  the  emperor  of  Hayti,  to  furnish  him 
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Happy  ^^^^  gunpowder,  lo  proscciite  the  war  against  the 
CoLPLE.  French  ffoveranient.  Forbes  sold  the  contract  to 
JpniiBth,  Kane  and  Co.  and  Murray  for  -|^d  of  the  profits. 
The  outward  and  home  cargo  were  their  property. 
On  his  arrival  with  the  brig  and  the  Dash  at  Gonm- 
ves^  he  waited  for  Messrs.  Windsor  and  Powelj  who 
were  the  consignees  in  case  of  Forbes^  absence* 
When  they  arrived,  in  consequence  of  directions 
from  Des^alines^  he  proceeded  to  St.  Marcs^  and 
delivered  both  cargoes  of  gunpowder  to  DessaKnes^ 
in  part  of  the  fulfitment  of  the  contract;  Windsor 
and  Powell  also  sold  to  Dessalines  132  casks  of 
pork  and  flour,  and  obtained  an  order  for  payment, 
the  gunpowder  at  1-1  dollars  each  pound,  agreeable 
to  contract.  Payment  was  made  in  coffee,  cotton, 
and  sugar,  part  of  which  is  loaded  on  board  the 
Sappy  Couple^  with  logwood  for  dunnage  with 
the  adventures ;  the  remaining  articles  were  to  be 
shipped  on  board  the  Sampson.  The  adventures 
were  the  proceeds  of  outward  adventures.  That 
Dessalines  was  at  war  with  the  French^  and  he  be- 
Jieves  in  amity  and  peace  with  the  K.ing  of  Great 
JBritain^  because  during  the  time  deponent  was 
at  GonaiveSf  His  Majesty's  schooner  Superior,  com* 
•  manded  by  a  lieutenant  of  the  na\y,  came  into 
that  port  for  refreshments,  which  were  supplied 
by  permission  of  Dessalines^  and  the  cotnmander  of 
the  schooner  came  on  board  the  Utippy  Couple, 
and  furnished  deponent  with  signals  to  enable  him 
to  distinguish  him  from  the  French  privateers, 
which  were  cruizing  off  the  Island.  And  that  Des^ 
valines  had  a  short  time  before  exchanged  a  number 
of  anchors  with  Admiral  Duckworth,  for  smaiU 
arms,  as  he  hath  been  informed  and  believes.  He 
saUed  from  St.  Marc's  22d  February,  with  the  ship 
^lert  of  Boston,  and  the  schooner  West  Indian  of 
New  York,  and  was  captured  8th  March,  1804* 
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For  the  Captors  the  King's  Advocate.*''        •        Couplk. 


This  is  the  simple  case  of  a  neutral  ship,  that     ^^l[wi!^' 
10  her  outward  voyage  had  carried  an  avowed  con- 
traband article  to  a  port  in  the  Island  of  St.  Domin- 
go^ a  colony  of  the  enemy;  and  a  question  arises, 
owing  to  the  peculiar  state  of  that  part  of  the 
Island  to  which  she  was  bound,  whether  or  not  it 
can  be  considered  as  hostile  to  the  government  of 
Great  Sritain.'^-That  a  large  portion  of  that  Island 
has  thrown  off  the  yoke  of  France^  and  that  the  port 
in  question  is  included  in  the  number  there  can 
be  no  doubt,  but  we  have  no  official  evidence  of  its 
being  considered  otherwise  than  hostile  on  the  part 
of  our  government. — The  insurrection  of  the  negroes 
may  be  a  temporary  event  of  no  permanence,  and 
the  enemy  at  this  moment,  may  be  again  in  pos- 
session of  those  parts   of  the  Island,  which  have 
been  rebelliously  wrested  from  them. — The  whole 
of  St.  Domingo  therefore  is  still  to  be  considered 
as  an  enemy's  colony,   and  it  would  be  infringing 
one  of  the   most  important  rules  of  national  law, 
to  suffer  an  article  so  noxiously  contraband  as  the 
cargo  of  this  ship,  to  be  carried  to  any  port  of  that 
colony.     Another  objection  was  raised   as  to  the 
Jihip's  being  armed  and  fitted  for  purposes  of  war. 

For  the  claimants. — The  Solicitor  General 

and  Hutchijison. 

Hiis  is  certainly  a  case  priime  impressionis ;  in 
tbe  decision  of  which  the  Court  can  be  guided  by 
00  legal  precedent  whatever,  as  far  as  can  with 
lafety  be  pronounced  after  a  very  diligent  search 
i>r  .nutborities. — The  question  before  the  Court, 
niist  therefore,  be  argued  and  determined  upon 
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The         principle,  and  it  resolves  itself  after  all.  into  an  en^ 
Couple.       quiry  of  Juct^  whether  or  not  the  port  iii  question 
Avrii  ,8th,      ^^  hostile  to  His  Majesty's  government. —  I  hjit  it 
1805.         j^  not  under  the  dominion  of  France  must  be  con- 
ceded,  for  it  appears   to  have    Ueen    completely 
wrested  from   the  power  of  that  country,  by  the 
insurrection   of  the  negroes,  who  are  making  one 
common  cause  with  Great  Britain^  by  a  vigorous 
war  against  the  same  enemy. 

To  aid  them  in  this  operation  is  the  main  objeqt 
of  the  voyage,  in  which  the  claimants  were  engaged; 
the  pursuit  may  therefore  be  considered  rather  in 
the  light  of  affording  assistance  to  an  ally,  than 
carrying  a  contraband  article  to  our  enemy. — It  is 
contended  however,  on  the  part  of  the  captors,  that 
His  Majesty's  government  has  adopted  no  measures, 
that  can  justify  or  countenance  the  inference  con- 
tended for  on  the  part  of  the  claimants ;  but  is  the 
neutral  bound  upon  any  principle  of  national  law^ 
to  wait  for  such  measure,  when  the  Ja^t  upon  which 
his  right  exists,  is  clearly  ascertained,  and  not 
even  disputed?  the  port  in  question  is  not  i^/act 
the  port  of  the  enemy,  nor  by  auy  construction  pf 
law  can  it  be  so  considered,  for  though  it  be  a  part 
of  the  enemy's  colony,  the  people  who  ^re  no\i' in 
possession  of  it,  and  who  held  the  possession  of  it, 
at  the  time  the  ship  was  bound  to  their  assistance, 
were  in  hostile  array  against  llie  goveruiDcnt  of 
that  very  colony. — No  other  evidence,  therefore, 
can  in  reason  be  required,  in  determining  the  mind 
of  a  neutral  individual  in  this  instance,  than  the 
actual  state  of  the  belligerent  country,  with  the 
concerns  of  which  for  his  own  interest,  be  has  a 
right  and  thinks  fit  to  intermeddle.  A  contrary 
doctrine  might  lead  to  much  intricacy,  confusion 
and  injustice. — As  to  the  objection  arising  fron^ 


COURT  OF  VICE*ADMlRAtTY.  69 

the  hostile  equipment  of  the  ship,  that  fact  could        ^^^ 
not  be  construed  into  a  breach  of  neutrality,  the       Couplb. 
avowed  olyect  of  such  equipment  being  for  protec-      ^jn-u lath, 
tion  again^>t  the  cruisers  of  our  enemy;  but  at  all         ^^^" 
events,  the  armanient  in  itself  \s  not  unlawful,  as 
may  be  inferred  from  the  cases  of  the  Maria,  Faul^ 
sen,  and  Elsabe. 

Judgment. — t)r.  Croke. 

t 

The  principal  facts  in  this  case  are  indisputed* 
They  seem  to  be  stated  with  sufficient  accuracy  ia 
the  master's  affidavit;  from  which  I  shall  read  them. 
(Here  the  Judge  rend  the  Masters  examination.) 

In  this  history  of  the  transaction  two  circum- 
stances appear,  which  must  properly  have  engaged 
the  attention  of  his  -mivjesty's  cruisers,  and  are  now 
th^  subjects  for  the  consideration  of  this  court,  the 
firmament,  and  the  nature  of  the  outward  cargo. 

A  vessel  is  found  upon  the  high  seas,  belonging  to 
«  nation  professing  itself  to  be  at  peace  with  all  the 
world,  and  in  amity  wiih  Great  Britain^  armed  and 
com|)letely  equipped  for  war,  the  captain  assuming 
the  ciiaracter,  and  performing  the  duties  ef  a  com- 
modore, having  other  arn>ed  vessels  under  his  con- 
voy* with  a  regular  system  of  signals  and  martial 
<liscipline. 

To  carry  arms  for  self-defence,  and  the  protection 
of  person  and  j^roperty,  under  certain  restrictions 
und  limitations,  is,  undoubtedly,  one  of  the  most 
sacred  and  iniprescr4ptible  rights  of  mankind; 
whether  considered  as  individuals  under  the  law  of 
•nature,  or  in  their  collective  capacities,  as  members 
-of  established  governments,  under  the  law  of  nations. 
That  such  armaments  tit  themselves,  and  without  re- 
IsreDce  to  the  particular  purpose  for  which  they  may 
ibe  intended,  are  not  unlawful^  is  a  principle  which  is 
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Happy       i^npHed  and  recognised  in  the  cases  of  the  Maria, 
CouptE.       Paulsen^  and  the  Elsabe,  by  their  being  sent  for  further 
^Apru  18th,      proof;  as  has  been  properly  observed  by  the  counsel 
*®®*"         for  the  claimants.    Nor  do  I  think  it  of  much  conse- 
quence whether  these  vessels  were  armed  by  public, 
or  only  private,  authority.    That  is  rather  a  question 
between   the  American  government   and   its   own 
members ;  as  far  as  foreign  nations  are  concerned, 
without  a  disavowal  on  the  part  of  the  government 
of  the  United  Stales,  a  permission  either  express  or 
tacit,  must  be  presumed;  because  no  subject  cau 
be  supposed  to  act  so  openly  in  violation  of  the  laws 
of  his  own  country. 

The  only  question  then  is,  the  purport  and  object 
of  such  arming,  and,  whether  it  be  such  as  is  con^ 
fiistentwith  the  duties  of  neutrality;  which  must  be 
ascertained  from  the  evidence  in  the  case. 

The  first  document  to  which  one  would  naturally 
have  recourse  upon  this  head,  is,  the  master's  in- 
structions (No.  2.)  They  are  general,  "  if  you 
should  meet  with  antf  armed  vessel."  They  allow 
search  according  to  the  most  usual  mode  of  exer- 
cising that  right,  by  receiving  an  officer  on  board; 
but  they  order  resistance  in  case  the  cruiser  insists 
'upon  their  hoisting  out  their  own  boat. 

In  these  instructions  the  owners  are  setting  up  a 
new  law  of  nations,  and  prescribing  to  cruisers  a 
restriction  in  their  mode  of  search,  which  they  have 
no  right  to  do.  Cruisers,  no  doubt,  may  examine 
vessels  as  well  by  ordering  persons  to  come  on  board 
their  own  ship,  as,  by  sending  their  own  officers;  or, 
in  any  other  reasonable  manner,  under  the  respon- 
sibility of  costs  and  damages,  if  they  abuse  their 
right.  I  have  no  scruple  in  saying,  that,  if  these 
instructions  had  been  acted  upon,  or  if  it  had  ap- 
peaned  that  they  were  designed  agdnst  Btitisk 
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troisera,  that  I  should  have  held  them  ground  of         '^^ 
coofiscation.     I  agree  with  the  doctrine  laid  down       Count, 
by  Sir  William  Scott,  in  the  Maria,  Paulsen^  that      AprUinth 
the  delivery  an<l  acceptance  of  such  instructions,  and         ^^*' 
the  sailing  under  them,  are  sufficient  to  complete 
the  act  of  hostility,  unless  there  is  some  abandon- 
ment of  them. 

But  the  question  is,  against  whom  these  instruc- 
tions were  directed.  If,  as  the  master  alleges,  they 
were  intended  to  be  applied  only  against  French 
cruisers,  and  not  against  British  vessels,  I  cannot 
bold  them  to  be  ground  of  confiscation  in  this  Court. 
We  have  nothing  to  do  with  the  abstract  or  general 
duties  of  neutral  nations;  we  are  not  sitting  here  in 
the  spirit  of  pure  Quixotism,  to  redress  the  wrongs 
of  all  the  world ;  we  have  to  decide  only  whether 
the  subjects  of  any  country  have  been  guilty  of  a 
breach  of  their  neutrality  to  Great  Britain. 

There  is  much  to  support  the  master's  explana- 
turn  of  these  instructions.  The  depredations  com- 
mitted by  the  French  upon  American  commerce  are 
DOtorions.  In  the  last  war,  when  American  [vessels 
were  captured  by  the  French,  the  same  salvage  was 
allowed  upon  re-capture,  as  in  the  case  of  recovery 
from  an  enemy.  The  general  apprehension  oi  French 
cruisers  was  greatly  increased  in  the  present  case, 
from  the  object  of  the  voyage,  which  was  to  supply 
the  enemies  of  France  with  ammunition,  and  the 
seas  round  St.  Domingo  swarmed  with  cruisers 
belonging  to  the  Republic. 

The  master  swears  they  were  armed  expressly  for 
their  protection  against  these  French  cruisers,  and 
for  no  other  purpose  whatever.  Mackay,  the  mate, 
ewfinns  this  account,  and  adds,  that  he  kqew  they 
would. have  allowed  any  British  vessel  of  inferior 
foiee  to  board  tfaao,  as  they  consid^ed  them  as 
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T^«         friend]^.    The  other  witness  tells  the  same  sioiy. 
Couple.       Amongst  the  letters  on  board,  the  danger  and  number 
jfrii  i8th,      o^  French  privateers  is  a  prominent  feature  in  the 
i805»         greater  part  of  the  different  correspondence.     In 
No.  9,  is  an  nccount  that  the  Wesi   Indian  had 
been  taken   and   ranisomed  by  a  French  privaleeri 
and  it  is  "accompanied  with  the  process  verbal^  and 
mnsom-bill.    The  conduct  of  the  master,  as  it  ap< 
pears  in  the  log-book,  was  conformable  to  his  de- 
clarations.    Turk^s  Island,  a  British  colony,  was 
appointed   as   the   general    rendezvous,   and  they 
actually  touched  there  in  their  outward  voyage. 

All  the  evidence  then,  pointing  one  way,  and  there 
not  being  a  single  circumstance  on  the  other  side  to 
excite  even  suspicion  that  this  armament  was  di- 
rected against  British  cruisers,  bound,  as  1  am  to 
decide  according  to  the  evidence  before  me,  I  cannot 
hold  the  arming  of  these  vessels,  m  itself\  to  afford 
caube  for  condemnation. 

I  say  in  itself;  for  lifter  all^  its  legality  must  de- 
pend upon  anothei  question,  in  which  it  is  com- 
pletely involved ;  I  mean  the  oaiture  of  the  outward 
voyage. 

This  was  no  ordinary  transaction  in  the  usual 
course  of  meicantile  affairs.  It  was  a  contract  to 
supply  the  new  government  erected  in  St,  Domingo 
with  gunpowder  in  very  large  quantities.  In  the 
account  of  sales  it  appears  that  4101  quarter-ca^kB 
were  delivered,  equal  to  92,016  pounds.;  for  which, 
at  the  rate  of  a  dollar  and  a^  quarter  a  pound,  no  less 
than  115,020  dollars  were  to  be  paid.  Gunpowder 
being  a  contraband  article,  of  all  the  most  noxious, 
the  question  of  the  legality  of  this  supply  mast  de- 
pend upon  the  national  character  of  St.  Domingo^ 
under  the  present  government.  For  if  it  is  to  be 
<K)a8idered  as  a  colony  of  France^  this  Court  has  a 
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wafe  rule  for  its  decision  in  his  majesty's  instructions        J^ 
of  the  24th  of  June.  1803,  which  allows  of  a  trade       Couple. 
between  neutral  countries,  and  the  enemy's  colonies^      Apni  tfnk 
with  the  express  exception  of  snch  vessels  as  shall         ^*^** 
he  supplyiug,  or  shall  on  the  outward  voyage  have 
supplied  them  with  articles  contraband  of  war.  That 
St.  Domingo  was  a  colony  of  France  there  can  be 
no  doubtw     It  belonged  originally  to  Spain;  but  the 
western  part  of  it  was  ceded  to  France  by  the  treaty 
of  Ryswick  in  1627.     By  the  treaty  of  Basle  in 
1795^  the  rest  of  it  was  surrendered  to  the  French 
Republic.   In  1801  a  written  constitution  was  formed 
for  that  Island^  uuder  the  authority  of  Touissant^  in 
which  i\te  sovereignty  of  France  was  acknowledged  « 

expressly.  Up  to  this  period  then,  al  leasts  it  con- 
tinued to  be  a  French  colony ;  and  it  remains  to  be 
proved  at  what  time,  or  by  what  means,  it  has 
ceased  to  be  so.  True  it  is,  that  an  insurrection  oi 
the  slaves  has  taken  place/and  that,  after  a  series  of 
barbarities,  disgraceful  and  shocking  to  human 
nature,  they  have  succeeded  in  driving  out  the 
former  proprietors, and  have  made  themselves  masters 
of  the  greater  part  of  the  country.  But  might  does 
not  ccNastitute  right;  and  if  JPraiscehas  a  just  title  tO 
the  dominion  of  St.  Domingo^  no  acts  done  by  re*-  * 
volting  negroes  can  divest  it.  Without  entering  into 
the  question  between  the  mother  country  and  her 
colony,  with  which  we  have  nothing  to  do,  as  far 
as  third  nations  are  concerned,  the  claim  of  France 
to  this  Island  as  her  colony,  must  be  allowed  suffi- 
cient to  impress  that  character  upon  it. 

Prance  has  certainly  never  acknowledged  the  in- 
dependence of  St.  Domingo.  Expeditions  to  re- 
cover the  possession  of  it  have  only  been  suspended 
<by  the  present  war;  and  the  activity  of  the  French 
iCroiMrs  £rom  Guadaloupe  to  prevent  supplies  from 
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^^  that  this  vessel  carried  out  gunpowder  to  a  large 

Cov^LB.  amount,  of  which  the  present  cargo  is  in  part  tlie 
jpni  tstbf  return,  I  feel  myseit  bound  to  decide,  that  it  is  a 
^•^  case  which  comes  under  the  exception  in  his  majes- 
ty's proclamation,  and  consequently  is  liable  to  con- 
fiscation. 

Such  is  the  judgment  which  this  ('Onrt  thinks  it 
incumbent  upon  itself  to  pronounce,  under  the  evi- 
dence before  it.  And  I  conceive  such  sentence  to 
be  the  readiest  way  of  enabling  the  claimants  to 
avail  themselves  of  any  circumstances  in  their 
favour,  which  possibly  may  exists  though  not,  hither^ 
to,  satisfactorily  proved  in  this  Court.  I  see  insu- 
perable difficulties  in  their  obtaining,  by  any  other 
mode,  such  proof  of  any  alliance  between  Great 
Britain  and  St.  Domingo^  as  would  be  necessary  to 
support  their  case;  Uy  an  appeal^  the  whole  busi- 
ness will  be  brought  before  the  Privy  Council^  com- 
))rehending  of  course,  his  majesty's  ministers,  who 
«re  informed  from  their  own  direct  and  immediate 
knowledge,  of  what  relations  of  amity  may  subsist 
between  those  two  countries. 

Note.  Upon  appeal  the  sentence  in  this  case  was 
affirmed,  17th  March,  1808,  when  the  court  of  ap*- 
•peal  decided  that  nothing  had  been  declarec)  or 
done  by  the  British  government  that  could  authorize 
a  British  tribunal  to  consider  this  island  generalljv 
or  parts  of  it,  (notwithstanding  a  power  hostile  to 
France,  had  established  itself  within  it)  as  being 
-other  than  still  a  coljony^  or  parts  of  a  colony,  of  the 
enemy :  the  trade  to  St.  Domingo  was  placed  upon 
a  new  footing  by  the  orders  in  council  of  the  lOth  of 
JNovember,  1806,  the  IJth  of  February,  1807,  and 
the  15th  of  July,  1807.  After  these  orders,  such 
iports  of  that  island  as  were  not  in  possession  of  the 
v^emy  wer6  considered  as  not  within  the  principk 
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of  the  Happy  Couple.    See  Edwards's  Reports,  vol. 
I.  page  1.    Thfi  Manilla,  Barret. 
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The  Success,  Samuel  Day,  Master. 

ASCHOON£R  from  Guadalaupe  to  Baltimore^ 
on  a  return  voyage,  taken  by  the  Driver^  J. 
Naime.  She  was  claimed  by  S.  Day^  for  William 
Walm  and  Lewis  Hollingsivorth  and  Sop,  of  Philu- 
delpAia^  as  owners  of  the  ship,  and  of  97  hogsheads, 
5  tierces,  and  42  barrels  of  sugar,  8  barrels  of  cof- 
fee, and  4  boxes  of  castor  oil.  The  claim  stated 
that  she  sailed  the  19th  of  December,  1Q04,  for  Gua- 
dalaupe,  with  10  cables,  i^n wrought  iron,  14  rolls  of 
sheet  lead,  leather,  jSour,  and  nails,  the  property  of 
S.  Clarkson,  of  Philadelphia^  merchant,  to^  whom  sl)e 
was  chartered.  The  cargo  was  delivered  to  Robert 
Hollingsworthj  to  whom  it  was  consigned*  The 
master  believes  the  return  cargo  to  be  the  property 
o(  Hollingsworth.  In  his  examination,  the  master 
deposed  that  the  vessel  had  been  und^r  the  manage* 
ment  of  William  Walm^  with  nespiect  to  her  employ- 
ment in  trade.  That  there  was  a  charter-party,  but 
the  coosignee,  Robert  Hollingsworth^  nephew  pf 
Levi  Hollingsworth,  broke  the  charter-party,  tore  it 
to  pieces,  and  deponent's  letter  of  instruction.  The 
charter-party  was  betiyeen  the  owners  and  Samt^l 
ClarksoHf  sole  owner  of  the  cargo  out.  He  does 
not  know  the  terms.  The  manifest,  and  other  pa- 
pers, relating  to  the  outward  cargo,  did  not  mention 
Ibe  contraband  articles,  The  log  stated  the  landip^ 
4^f  the  cables.  ^ 


{805.  ^ 


ContnilMuid 
oat^  cpnfisi 
cation. 
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.  Tb«  Judgment. — Dr.  Croke. 


The  facts  and  the  principles  in  the  case  are  per? 
^"Zos!^*  feclly  clear.  It  depends  upon  his  Majesty's  instruc- 
tions of  the  24th  of  June. 

It  is  said  that  Cruadaloupe  being  open  to  neutral 
trade  after  the  peace,  it  is  taken  out  of  the  instruc- 
itions. 

But  the  interval  before  the  two  wars,  was  very 
short,  it  was  rather  a  new  truce,  both  parties  being 
still  armed.  If  the  port  was  open,  it  was  still  the 
effect  of  the  pressure  of  our  forces.  France  had  not 
^recovered,  her  merchant  vessels  were  destroyed^ 
and  she  was  under  the  necessity  of  employing  neu- 
trals till  her  navigation  and  commerce  were  restored, 
{therefore  it  cannot  be  concluded,  that  the  French 
colonies  would  continue  open  in  peace.  The  gene- 
ral principle  of  colonial  monopoly,  is  not  to  be  con? 
jkroverted.  It  is  the  general  principle,  that  all  tokde 
9vkh  colonies  is  unlawful,  ^fhis  rule  is  relaxed  by 
SnstructicHis,  which  are  under  restrictions,  and  con- 
ditions. One  of  these  is,  that  they  are  not  supply- 
ing, and  shall  not  have  on  the  outward  voyage  sup? 
plied,  contraband. 

This  vessel  carried  out  cables,  and  other  contrar 
%and  articles.  Guadaloupe  is  an  island  of  naval 
equipment.  One  cannot  but  observe  the  strange 
course  of  American  commerce.  We  have  lately  had 
cases  of  vessels  armed  for  profectiou  against  Fr€n€h 
cruisers,  loaded  with  papers  full  of  complaints  of  the 
depredations  upon  the  trade  of  America.  H^rea 
vessel  has  been  brought  in,  which  had  been  supply- 
ing those  cruisers  with  the  means  of  equipment^  and 
of  annoying  the  trade  of  their  fellow  citizens. 

It  is  said  that  the  noxious  part  of  the  outivar4 
cargo  did  not  b^k>ng  to  the  owners  of  the  ship  and 
letum  Mrgo. 
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But  first :  1  do  not  know  that  I  have  any  busi-         The 
ness  to  enquire  into  the  ownership.     For  this  trade  , 

being  permitted  only  on  express  conditions^  those  ^%os!^' 
conditions  having  been  broken^  the  whole  trade  to 
the  enemy's  colony,  as  far  as  this  voyage  is  con- 
cerned, becofltes  unlawful  in  itself^  by  whomsoever 
^carried  on.  It  is  a  mistake  in  the  claimant's  coun- 
sel to  ai^ue  it  as  a  case  of  simple  contraband.  Tlie 
cases  upon  that  point  do  not  apply  to  this. 

And,  secondly:  There  is  no  proof  whatever,  as  to 
flie  ownership  of  the  contraband.    It  is  not  men^ 
tinned  in  any  of  the  ship's  papers,  the  vessel  indeed 
was  chartered  to  another  person,  but  the  charter- 
party,  and  the  instructions  to  the  master,  were  de- 
stroyed by  the  consignee  at  GuadaJaupe.     There 
has  likewise  been  a  fraudulent  concealment  of  the 
contraband.    Tiiere  are  false  clearances,  and  mani-    . 
fests,  in  which  they  are  omitted.    The  bill  of  lading 
18  likewise  &lse,  not  only  by  the  same  omission,  but 
by  inserting  other  goods  which  were  not  on  board. 
As  the  contraband,  which  did  not  appear  in  the  pa- 
pers, occupied  a  large  part  of  the  vessel,  these  sup- 
posititious goods  wrere  inserted  into  the  papers,  in 
lieu  of  the  contraband,  to  prevent  any  suspicion 
lirom  the  vessel  appearing  to  have   a  very  short 
'Caigo.    In  the  bill  of  lading,  the  master  is  stated  as 
tlie  consignee,  though  it  is  evident  that  the  owner's 
bother  at  Guadalaupe  was  the  real  consignee.    All 
fte  parties  engaged  in  the  concern  must  have  beei^ 
cognisant  of  the  fraud  and  parties  in  it. 

This  vessel  having  carried  contraband  to  a  French 
colony,  under  such  aggravating  circumstances  of 
fraud,  and  false  papers,  I  have  no  hesitation  in  con- 
Amning  both  ship  and  cargo. 
Hie  separate  adventures  to  be  restored  upon  pro- 
per claims  being  given,  provided  the  property 
he  proved. 
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*^vnK  The  SchooDer,  Elizabeth,  Garret  Benners, 

BlMkadeof  JUDGMENT. — JDr.  Croke. 

pf.  Exciues     nnH£  case,  as  stated  by  the  master,  is  that  of  f| 
forafficifnu        J.    y^ggi  bound  from  SaifU  Thomas's  to  Laguirq^ 

from  thence  to  Curacoa,  and  to  New  York.  It  is 
alledged  by  the  captors,  that  the  blockade  of  Curar 
coa  has  been  broken.  The  supercargo  in  his  claiqi 
denies  that  any  blockade  of  that  port  existed  ^t  the 
time  when  the  vessel  entered  that  po^•t,  or  departed 
from  it,  and  the  parties  are  at  isspe  upon  that  facf. 
The  claimant's  state  of  the  case  is  contained  in  the 
examination  of  the  master,  lie  says,  ''  that  the 
Y.essel  sailed  from  the  isls^nd  of  Saint  Thomas  upon 
the  3d  of  Aprilt  for  Laguira^  \fhere  he  ^rived  upon 
the  10th  of  April.  He  was  there  permitted  neitbi^r 
to  enter,  nor  to  take  water,  fie  left  it  the  same  after- 
poon  for  Curacoa^  as  he  received  a  letter  from  the 
'«hpre,  inforiiiing  him  tbs^t  the  blockade  of  that  pl^ce 
yf^  raised.  I)e  arrived  at  Curacoa  on  the  11th  of 
Aprils  when  he  was  commanded  to  land  his  flour, 
iand  other  provisions,  and  then  thought  it  best  to 
dispose  of  all  his  cargo,  and  to  purchase  the  present, 
lyhiph  he  accordingly  did,  and  sailed  in  Mq^  for 
New  Yorkf  upon  which  voyage  he  was  captured  by 
the  Leander"  To  the  second  additional  interroga- 
tory he  answers,  ''  that  he  knew  that  Curacoa  hftd 
l;ieen  under  blockade,  but  he  understood  ^t  I^agmr^i 
that  it  was  raised.  He  got  in  about  sun  down,  sayr 
one  ship  off  the  harbour,  which 'he  took  to  be  a  man 
pf  war,  but  he  did  r^ot  perceive  hier  till  be  w^  ju^t 
going  in,  that  she  was  i^taudjng  off,  ;aud  did  not  at- 
tempt to  speak  the  schooner,  and  he  was  told  that  it 
was  an  English  frigate,  commanded  by  Captaiu 
^urraj/T    The  mi^te  disposes  ^*  that  there  ^^vas  ^ 
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charter-party  for  600  dollars  freight  to  Laguira,  but    '^^^^^^^ 
a  proportionable  allowance  was  to  be  made,  if  the  ■ 

voyage  was  altered,  or  extended."  To  the  second  ^"leol.**"' 
additional  interrogatory,  he  swears  ''  that  they  only 
went  in  for  a  supply  of  water."  Amongst  the  pa- 
pers is  a  protest  of  the  master,  made  at  Curacoa, 
stating  that  **  he  entered  that  port  on  account  of 
being  short  of  provisions." 

Now  the  whole  of  the  correspondence  found  on 
board  this  vessel,  and  the  resl  of  the  evidence,  most 
clearly  prove*  the  existence  of  the  blockade,  at  the 
Ume  this  vessel  went  in,  when  she  came  out,  and 
during  her  continuance  there.    The  master  admits 
that  he  saw  Captain  Murray  off  the  port.    In  the 
log-book  of  the  Voluntetry  which  has  been  invoked 
with  Dther  papers  from  that  vessel,  it  is  expressly 
stated,  that  the  Volunteer  was  near  being  taken  \xl 
eotering  the  port  of  Laguira  by  an  English  frigate, 
OQ  the  12th  of  Aprils  the  very  day  on  which  this 
schooner  entered  the  same  port.    And  this  vessel's 
entering  the  port  safely  may  be  accounted  for  by 
what  the  master  says,  that  ^^  he  got  in  at  sun  down/' 
probably  when  it  began  to  be  somewhat  dark,  or 
aUowing  a  little  latitude  to  the  expression,  if  the 
troth  had  beeu  fully  divulged,  when  it  was  quite 
night   There  are  letters  dated  in  Aprils  which  have 
SQch  passages  as  these  in  them..    One  says  ^'  there 
has  been  no  commerce  this  long  while,  and  there  is 
a  great  deal  of  wretchedness."    "  The  English  con- 
tinue to  visit  us,  though  only  with  one  frigate,  and  a 
schooner,  the  greatest  risques  attend  ourcominerce."  ^ 
In  May^  other  letters  say,  "  the  blockade  is  now 
continued  so  strictly,  that  it  is  almost  impossible  for 
a  vessel  to  escape,  in  or  out'*    Again,  "  there  is  so 
dose  a  blockade,  that  vessels  cannot  escape."    The 
place  cannot  hold  out  if  they  continue  this  block 
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Tlif  Scbeonei 

EUZABBTH. 

JtU,y  17Ul, 
1805* 


ade.**  Another  speaks  of  **  the  descent  of  the  £n^ 
glish^  and  says,  '^  the  EUzahetb^  the  Volumteer^  aod 
other  vessels  are  still  detained  by  the  ^atchfulnesa 
of  Commodore  Murrajf^  although  it  is  expected  that 
the  lateness  of  the  moon  will  enable  them  to  get  oat 
in  two  or  three  days/'  How  the  schooner  made  her 
escape  is  noi  stated,  or  at  what  hour  she  sailed. 

The  fact  of  the  existence  of  this  blockade  being 
established,  the  excuses  set  up  for  the  breach  of  it, 
are  too  slender  to  afford  a  justification*  The  parties 
must  have  known  the  situation  of  Laguira^  and 
that  the  vessel  could  not  have  been  permitted  to 
enter  there,  before  she  sailed  from  St.  Thomas\ 
from  the  vicinity  of  the  two  places,  and  the  usual 
course  of  trade ;  yet  the  destination  was  origiiially 
to  that  place,  without  any  alternative  in  the  ship's 
papers.  The  charter-party  does  not  appear.  It 
was  very  convenient  to  hold  out  an  ostensible  desti-^ 
nation  to  Laguira^  to  enquire  there  if  it  was  safe  to  go 
to  Curacaa.  The  letter  which  the  master  slates 
himself  to  have  received  off  that  port,  to  inform  him 
that  the  blockade  was  raised,  is  not  produced. 
There  is  great  reason  therefore  to  believe,  as  the 
pretended  place  of  destination  was  not  open  to 
them,  that  the  voyage  was  reaUy  to  Curacaa  from 
the  comniencement  The  loose  information  re- 
ceived at  JLaguira^  that  the  blockade  was  raised, 
can  afford  no  lawful  excuse,  a^i  has  been  long  since 
decided.  The  excuse  of  the  want  of  water  and 
provisions^  is  not  proved,  and  would  not  be  sufficiart 
if  it  were.  The  master  does  not  mention  it.  The 
cargo  consisted  in  part  of  flour  and  pmvisions.  The 
mate's  evidence  is  contradictory,  he  says,  ^'  they 
should  not  have  gone  in  on  any  account^  tf  they  ha4 
not  been  credibly  informed  that  the  blockade  was 
token  ojOf*     This  is  inconsistent  with  a  plea  of 
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necessity,  which  could  not  be  very  pressing,  if  it    eJJJ,^!^^^** 
allowed  them  to  go  to  another  port.     It  is  besides,  ■ 

improbable  in  itself.  Without  having  experienced  ^imT* 
any  delay  to  exhaust  their  stores,  it  is  unaccount- 
able that  so  little  water  should  have  been  taken  in 
originally,  as  to  be  exhausted  in  so  short  a  time. 
The  failure  of  their  excuses,  shews  plainly,  ^hat  the 
voyage  was  premeditated.  What  is  alledged  by  the 
master?  that  he  went  in  merely  for  water,  and  had  np 
intention  of  selling  his  cargo  there,  till  he  was  com- 
manded by  the  government  to  land  his  flour,  is  not  con- 
firmed by  the  supercargo,  who,  without  saying  any 
thing  of  this  alledged  force,  swears  that  the  whole 
caigo  was  unloaded,  and,  that  finding  the  market  low^ 
be  directed  the  master  to  clear  out  for  the  Havanna 
till  they  altered  their  minds. 

I  condemn  vessel  and  cargo. 


NfESTRA  Sknora  Del  CarmeN|  Andres  Femanr     Dee.utb, 

dez,  Master.  ^*^' 

iSENTENCE.— 

Dr.  Croke.     hpHIS  vessel  was  captured  in  the   SSSKdl: 

A    West  Indies.  IthzshQenclaiuX'^   !S^lir^ 

P9rt  acts,  not 

ed,  together  with  the  cargo,  as  the  property  oi  Spa-  tbercspccified 

^^  y»  •  0#Cll  JBMt  COD* 

»uA  subjects,  and  therefore,  is  liable  to  confiscation ;   escate  tbe  Tes- 
onless  it  is  protected  by  a  licence,  found  on  board,    J^UdTaUowed 
l^ranted  by  the  Governor  of  Jamaica.   A  condemna*  by  tiwtct. 
tion  has,  notwithstanding,  been  prayed  on  the  part 
of  the  captors,  on  several  grounds,  which  I  shall 
/xmsider  in  due  order. 
The  first  argument  was  of  a  sweeping  nature,  and 

g2 


• 
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NuBtTBuiSfe.    ^*®  object  was  entirely  to  throw  the  licence  out  o 
moraDkl      the  case.     It  was  said,  that,  as  it  was  granted  ii 

Cahmkn* 

—    favour  of  a  vessel,  of  which  Jose  Domingo  Orem 

^^^Qol^'  ^^^s  described  as  master,  it  could  not  apply  to  thi 
vessel,  which  is  commanded  by  another  person.  Bu 
this  is  an  objection  of  do  weight  whatever.  The  li 
cence  is  granted,  not  to  the  master^  but  to  th 
owners^  this  name  is  introduced  merely  by  way  o 
description  at  the  time  of  granting  it,  it  is  mere  sui 
plui^sage,  and  a  change  of  master  can  no  more  viti 
ate  the  instrument,  than  it  would  bills  of  lading,  : 
letter  of  marque,  or  other  document  where  his  nam* 
appears.  The  identity  of  the  vessel  is  proved,  b; 
the  bill  of  sale,  and  a  Spanish  passport,  on  which  tb 
names,  and  the  changes  of  the  masters  are  indorsed 
and  where  it  appears  that  Orena  was  in  that  capa 
city  when  the  vessel  was  at  Jamaica,  and  that  con 
formably  to  the  account  given  by  the  master,  he  wa 
left  sick  at  Porto  Bello,  when  the  owner  himsell 
the  present  master,  took  the  command. 

As  little  validity  is  there  in  the  next  objection 
that  this  vessel  having  gone  first  to  Truxillo,  am 
from  thence  to  Porto  Bello,  for  the  purpose  o 
trading,  was  carrying  on  a  commerce  between  twi 
Spanish  ports,  and  therefore  could  receive  no  pro 
tection  from  a  licence  to  trade  between  Jamaica  am 
the  colonies — and  this  would  undoubtedly  be  true 
if  the  trade  had  been  independent  of  the  purpos< 
of  the  licence,  but  the  licence  is  not  confined  to  au' 
one  Spanish  port,  the  words  are  general,  and  evei 
in  the  plural  number,  ''  colonies,"  and  it  cannot  h 
said  to  be  a  departure  from  it,  to  touch  at  difieren 
ports,  for  the  very  purpose  of  carrying  it  into  effect 
The  cargo  fi*om  Jamaica,  was  disposed  of  at  Tmx 
'  iUOf  and  the  vessel  then  went  in  ballast  to  Port^ 

Bello^  to  take  in  her  return  cargo. 
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It  has  been  argued,  that  the  real  destination  was    ^^    The 

NlJE9TR\  SE- 

not,  as  pretended,  to  Jamaica,  but  to  Cuba.     Sup-      nora  del 

posing  this  fact  to  be  fully  proved,  I  do  not  see  that ^ 

it  necessarily  carries  condemnation  with  it.  It  would      ^^i^^^* 
still  remain  to  be  shewn,  that  the  vessel  was  going 
for  purposes  not  connected  with  the  licence,  for  all 
the  ports^of  that  island  are  as  open  to  it  as  other  Spa^ 
nis/t  colonies,  those  of  San  Jago  and  Barracoa^  only 
hy  name  excepted.     Nor  can  I  think  that  the  inten- 
tion of  touching  at  Cuba,  merely  to  land  the  two 
Spanish  officers,  would  deprive  the  master  of  the 
protection  of  his  licence.     It  is  admitted  that  they 
Mrere  not  taken  on  board  by  his  voluntary  act,  but 
that  he  was  compelled  to  receive  them  by  the  order 
of  the  Spanish  government.     Now,  if  he  had  found 
himself  obliged  actually  to  have  taken  them  imme-> 
diately  thither,  this  intervention  of  a  superior  power, 
perhaps  would  have  justified  his  going  there  for  that 
purpose  only,  though  a  deviation  from  the  licence. 
Every  fair  allowance  must  be  made  for  persons  who 
engage  in  a  trade  of  this  nature,  prohibited  by  the 
5pa;iwA  government  under  penalty  of  death. 

but  the  master  has  had  recourse  to  no  such  pleas, 
he  positively  denies  any  intenti<m  of  going  now  to 
Cuba^  and  asserts  that  he  was  actually  bound  to  Ja-- 
wica.    This  court  has  no  means  of  looking  into 
men's  bosoms  to  see  their  intentions,  it  can  judge 
only  from  overt  acts' by  which  they  are  manifested. 
It  mast  weigh  the  evidence  produced  before  it,  and 
determine  on  which  side  there  appears  a  preponde-^ 
ranee.  One  of  the  most  natural  circumstances  would 
he  the  situation  in  which  he  was  found  at  the  time  of 
capture.     If  the  vessel  had  been  taken  near  a  port 
of  Ctt6a,  and  sailing  in  that  direction,  such  a  con* 
dasive  fact  would  outweigh  any  declarations,  or 
(Niths  to  th^  contrary,  but  it  happens  that  in  this 


86  CASES  DETERMINED  IN  THE 

^,    Th^  -,      case  the  situation  is  not  decisive  either  way.     She 
MORA  Del     was  indeed  out  of  her  direct  course  for  Atwfi^^/on^ 
yet  had  not  deviated  beyond  what  the  force  of  winds 


^^ios!^^  and  currents  might  have  driven  her ;  which  is  al- 
ledged  by  the  mastei  to  have  been  ihe  case.  This 
point,  very  material  to  the  cause,  depending  upon  a 
knowledge  of  navigation,  and  of  the  West  Indian 
seas,  was  referred  by  the  Court  to  the  examination 
of  three  gentlemen  approved  by  the  parties,  and 
well-skilled  upon  that  subject.  They  have  reported 
that  "having  fully  considered  the  nature  and  course 
of  the  w  inds,  &c.  as  stated  in  the  aflidavits,  and  ex- 
aminations of  the  master  and  seamen,  they  are  una^ 
nimously  of  opinion,  that  from  the  winds,  and  from 
light  airs,  calms  and  currents,  and  the  master's  igno- 
rance of  navigation,  the  said  vessel  might  have  fal- 
len so  far  to  the  northward  and  leeward  of  the  port 
of  Kingston^  as  to  have  been  found  in  the  situation, 
where  she  was  captured."  (Lat.  18d.  28m.  long, 
sod.  36m.) — This  report  conlirms  the  probability  of 
the  master's  account,  but  taking  the  ship  s  situation 
to  be  a  circumstance  merely  doubtful  in  itself,  let  us 
examine  the  other  evidence.  The  ship's  papers, 
which  all  express  a  destination  to  Cuba,  are  ad- 
mitted to  afford  no  proof,  because  she  was  obliged 
to  clear  out  for  a  Spanish  port.  All  the  witnesses 
positively  swear  that  they  understood  and  believed 
that  the  vessel  was  going  to  Jamaica^  and  they  are 
six  in  number,  all  of  them  unexceptionable,  and  two 
of  them  j$/>a/ie>/i  officers  of  high  respectability.  One 
of  the  passengers,  a  young  merchant,  was  going  for 
the  express  purpose  of  learning  the  nature  of  this 
forced  trade  with  Jamaica. 

It  is  admitted  that  the  master's  taking  on  board 
the  Spanish  officers,  by  order  of  his  goverument 
whose  object  certainly  was  Cvha,  is  not  decisive^ 
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I>6can8e  be  was  obliged  at  Porta  Bella  to  hold  out  ^^,,,^J^  g 
that  destination,  and  could  not  confess  the  falsehood      voba  Du 

C  ARM  EM 

of  his  papers;  but  it  is  said  that  his  having  large  ', 

packets  of  letters  directed  thither,  was  a  voluntary      ^ioi.^ 

act,  and  shews  bis  real  intention. — Now,  not  to 

mention  how  difficult  it  might  have  been  for  him  to 

avoid   taking  such  letters   without  betraying  the 

nature  of  his  trade,  it  is  certain  those  letters,  and 

the  officers  might  have  been  forwarded  from  Jamaica 

by  other  opportunities,  and  the  master  even  tells  us, 

that  be   designed   taking  out  another  licence  at 

Jamaica^  which  would  have  enabled  him  to  go  from 

theoce  to  Cuba. 

The  two  officers  went  on  board  under  the  idea 
that  they  were  bound  to  Ctffia.  After  two  or  three 
days  the  master  informed  them  that  Jamaica  ktzs 
bis  destination.  It  is  improbable  that  be  should 
have  told  them  so  if  it  were  not  true,  for  it  would 
have  been  one  of  the  most  impolitic  falsehoods 
that  ever  were  uttered.  The  officers  were  highly 
offended  by  it,  one  of  them  deposed,  that  be  would 
neveir  speak  to  the  captain,  after  being  told  by  him 
that  be  was  bound  to  a  different  port  from  which 
he  pretended  at  Porto  Bella.  Their  indignation  is 
apparent  in  their  examinations.  Such  iuformation 
^en  them  must  have  been  fatal  to  the  master,  in 
case  they  bad  fallen  in  with  Spanish^  or  French 
cniisers,  to  whom  the  officers,  angry  as  they  were, 
would  have  not  have  failed  to  communicate  it.  On 
the  other  band  policy  would  rather  have  dictated  to 
Vm  to  have  still  held  out  his  original  supposed  des- 
liQation.-*-Tbis  would  have  secured  bim  from  all 
diager  from  Frmch  or  Spanish  vessels,  and  the 
Keence^  ooupled  with  an  explanation  of  ti^e  manner 
ia  which  the  officers  bad  been  put  on  board,  together 
tnA  the  coorae  of  bis  voyage^  would  have  justilied 
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NuesSTaSi-    ^^''^-'^  Bny  Briiish  cruiser.     Discretion  then  sug- 
moraDbl      gesting  a  directly  contrary  conduct,  it  is  scarcely 
possible  that  he  should  have  been  telling  an  useless 


^t805.^'      falsehood,  at  the  hazard  of  his  life. 

The  general  opinion-  of  the  witnesses,  that  they 
were  bound  to  Jamaica,  is  confirmed  by  circum- 
stances ;  they  all  invariably  depose  that  the  master  was 
afraid  of  Spanish  or  French  vessels,  and  endeavoured 
to  avoid  them,  and  that  he  had  no  fear  of  JBrtti^A 
cruisers.  Even  one  of  the  officers,  certainly  not 
friendly  to  the  master,  swears  that  he  believesf  the 
reason  of  his  endeavouring  to  escape  from  ihe  Mer- 
maidj  was  because  he  feared  she  was  either  a  French 
or  ISpanish  frigate,  and  they  depose  likewise,  to  his 
pot  being  apprehensive  of  Brttish  vessels.  If  he  was 
really  bound  to  Cvha  these  fears  were  unnatural. 

It  has  been  argued  that  the  copper  on  board, 
which  is  an  article  that  cannot  legally  be  imported 
into  Jamaica^  though  it  is  well  calculated  for  Cuba^ 
a  place  of  great  iiaval  equipment,  is  a  proof  that  the 
destination  was  not  to  Kingston.  That  copper  can- 
not dejure  be  imported  into  Jafnaica  is  certain,  but 
it  is  equally  true  that  the  governors  of  British 
colonies  often  de  facto  permit  the  importation  of 
commodities  not  authorised  by  law,  and  the  master 
swears  positively  that  he  took  the  copper  on  board 
knowing  that  article  was  permitted  to  be  imported 
into  the  Island  of  Jainaica. 

To  sum  up  the  evidence  then  upon  this  point,  the 
situation  in  which  the  vessel  was  captured  is  ambi- 
guous ;  the  witnesses  unanimously  depose  to  their 
belief  of  destination  to  Jamaica,  and  that  opinion  is 
rather  corroborated  than  rendered  improbable,  by 
all  the  other  facts  in  the  case.  The  preponderance 
is  therefore  greatly  in  favour  of  the  master's  account, 
and  by  every  rule  of  evidence,  this  Court  is  under 
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the  neceissity  of  considering  this  vessel  as  actually    jj^^gJ^RA  Se- 
bound  to  the  port  of  Kinsrston.  '  »?ra  del 

Carmen 

Upon  this  supposition  a  very  material  question     ... 
arises,  "  whether  the  vessel  and  the  whole  of  the      ^Jws!*' 
car^o  are  not  liable  to  confiscation  for  importing 
copper  into  the  Island  of  Jamtiicaj  being  an  article 
not  included  in  the  licence." 

It  is  necessary  to  consider  this  question  in  two 
points  of  view,  firsts  With  reference  to  the  statutes 
upon  which  the  licence  is  founded,  and  secondly^  as 
between  enemy  and  enemy,  under  the  law  of 
QatioD8. 

Ist  This  species  of  trade  which  is  contrary  to  the 
general  navigation  system,  is  authorized  by  what  are 
usually  called  the  Free  Port  Acts,  and  principally  by 
the  27tb  of  George  III.  chap.   27.     This   statute 
enacts,  that  no  other  goods,  besides  those  which  are 
enumerated,  can  be  imported  under  pain  of  forfeiture, 
together  with  the  vessel.    That  the  copper  and  the 
Tessel  therefore  are  liable  to  forfeiture,  under  this  act, 
cannot  be  doubted,  provided  the  prosecution  were 
carried  on  before  a  court  of  competent  jurisdiction. 
But  it  is  enacted  in  section  9th  that  all  forfeitures 
shall  be  prosecuted  and  sued  for  iu  the  same  manner 
as  by  the  laws  of  revenue,  trade,  and  navigation. 
Now  it  was  decided  in   the  case  of  the  Fabias^ 
Cooper  J  {Robinson  II.)  upon  the  authority  of  the 
case  of  the  Dorothea,  determined  by  the  Court  of 
Appeal,  that  as  a  prize  Court ,  no  Court  of  Admiralty 
has  jurisdiction  in  revenue  cases,  and  that  as  an 
Instance  Courts  which  is  the  proper  tribunal  for 
caoses  of  that  nature,  a  Court  of  Vice-Admiralty 
bas  no  authority  to  take  cognizance  of  offences, 
committed  not  within  the  limits  of  its  local  jurisdic* 
tion.'*    As  to  penalties,  therefore,  under  those  laws 

*11iejorisdiction  of  the  Inttaace  Court  wm  afterwutb  extended  by  act  of 
fVtiaMcnt. 
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KobSTa  sb-    incwrred  at  Jamaica^  I  apprehend  this  Court  lias  no 
*^*\.!i^^      power  to  inforce  them :  not  by  one  branch  of  its  ju- 

— nsdiction,  though  extending  to  the  place  where  the 

^Teai  '  offence  was  committed,  because  the  subject  matter 
is  not  within  its  cognizance;  not  by  the  other  branchy 
which  has  cognizance  of  the  subject  matter,  on 
account  of  its  locality. 

2d.  To  consider  the  case,  independently  of  the 
acts  of  parliament;  it  has  been  ai^ned  that  the 
licence  is  conditional,  and  that  the  importance  of 
commodities  not  expressly  mentionerl,  is  a  breach 
of  the  condition,  that  consequently  the  licence  is 
'  entirely  annulled,  and  the  whole  is  liable  to  forfei-* 
tore  as  enemy's  property  unprotected  by  licence* 

It  is  necessary  to  see  upon  what  ground  these 
licences  rest.  The  general  permission  to  trade  be^ 
tween  the  Spanish  colonies^  and  the  free  ports,  as  I 
have  before  observed,  is  granted  by  the  statutes 
above  quoted.  Though  the  words  are  very  general, 
and  without  limitation,  I  apprehend  that  the  state  of 
livar  intervening  between  Spain  and  Great  Britain^ 
would  suspend  their  effect  His  majesty  therefore, 
with  whom  it  rests  to  relax  the  rigid  rules  of  war, 
before  hostilities,  and  as  early  as  September  1803, 
issued  his  instructions  to  his  commanders,  **  not  to 
seize  Spanish  vessels  trading  to  the  free  ports,  pro- 
vided in  case  of  hostilities,  such  vessels  should  be 
required  to  have  a  licence  from  the  governor.**  After 
war  was  declared,  instructions  were  sent  to  the 
governors,  authorising  them  to  grant  licences  both 
to  British  and  Spanish  vessels,  under  which  power 
the  present  licence  was  issued  by  governor  Nwgent. 
These  licences  then  being  founded  upon  the  firee^ 
port  acts,  for  the  proper  construction  of  them  we 
must  look  to  the  purport  and  iatention  of  the  legist 
lature  there  expressed.    Now  it  is  evident  that  the 
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framers  of  that  act  did  not  consider  the  importation    j^^J^^j^  ^^ 
of  non-enomerated  articles  as  a  breach  of  the  con-     ^^ra  del 
dition,  and  a  forfeiture  of  the  licence  itself,  because   ■■,       — 1« 
they  have  imposed  a  specific  penalty  for  such  ille*      ^ioV.^ 
gal  importation,  which  would  m  that  case  have  been 
unnecessary;  and  it  must  be  observed,   that  the 
penalty  so  enacted  is  less  than  what  would   take 
place  if  such  importation  was  a  breach  of  the  condi- 
tion, and  annulled  the  licence.     The  statute  confis- 
cates the  non-enumerated  goods,  and  the  ship,  but 
does  not  extend  to  the  articles  enumerated,  which 
it  should  seem  would  not  be  forfeited,  with  the  pro- 
hibited goods.     If  such  importation  were  a  breach 
of  condition,  and  destroyed  the  licence,  the  whole 
would  be  unprotected,  and  would  be  confiscable ; 
in  peace  under  the  navigation  acts,  and  in  war  like- 
wise, as  enemy's  property, 

I  am  sorry  the  industry  of  the  gentlemen  at  the 
bar  has  not  been  able  to  discover  any  case  upon 
these  licences  granted  to  subjects  of  the  enemy,  nor 
am  I  aware  that  any  such  exist.  Cases,  indeed, 
there  are  many,  of  licences  to  British  subjec  ts  to 
trade  with  the  enemy,  which  seem  to  have  pretty 
well  settled  the  law  upon  that  head,  and  it  is  very 
material  to  the  present  cause  to  ascertain  how  far 
they  are  applicable  to  licences  of  this  species.  In 
those  cases  it  was  held,  as  past  all  dispute,  that  the 
importation  of  non-enumerated  goods  was  no  breach 
of  the  condition,  for  though  the  illegal  commodities 
were  condemned,  the  vessel,  and  the  lawful  part  of 
the  cargoes  were  restored  by  consent.  I  cannot 
think  that  any  little  variation  in  their  forms,  with 
with  which  by  the  by,  we  are  not  here  much  ac- 
quainted, can  make  any  material  difference  Let\\een 
the  two  cases.  Wherever  there  is  an  enumeration 
of  articles,  it  must  be  understood  to  be  exclusive 
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KvcmfA  Se-    '^'^^tt^^'  there  are  any  words  of  exception,  or  not ; 
cTrm^n*'      ^^^  though  these  exceptions  may  be  expressed  in 

'  something  of  a  conditional  manner,  they  must  be 

180^* '  understood  with  reference  to  the  original  act  of  par- 
liament, upon  which  they  are  founded,  and  of  which 
the  licences  are  merely  the  execution,  and  as  we 
have  already  seen  the  legislature  in  tho5>e  acts  did 
not  hold  such  importation  to  be  a  breach  of  the  con- 
dition. 

It  is  an  inviolable  maxim  of  the  law  of  nations, 
that  all  engagements  with  the  cnf*ray  should  be 
observed  with  the  greatest  good  faith  and  liberality. 
I  know  of  no  mode  bv  which  this  maxim  can  more 
properly  be  carried  into  execution, .than  by  adopt- 
ing towards  them  the  same  rule  of  construction 
whi(*h  is  applied  to  similar  grants  of  privileges  to 
our  own  subjects;  at  least,  to  use  a  harsher  construc- 
tion, would  scarcely  be  consistent  with  good  faith, 
and  liberality. 

If  this  be  true  generally,  it  seems  more  particu- 
larly reasonable  in  i/tese  cases,  in  which  subjects  and 
enemies,  seem,  to  stand  precisely  in  the  same  situa- 
tion :  both  with  licences,  and  without  them.  A  sub-" 
ject  who  trades  with  the  enemy  without  a  licence, 
is  considered  as  acting  in  a  character  hostile  to  his 
own  country.  It  is  aiding  and  abetting  the  enemy, 
and  doubts  have  formerly  been  entertained  whether 
it  did  not  amount  to  a  species  of  treason.  Even  at 
present  it  may  be  observed,  that  property  seized  in 
that  traffic  is  condemned  as  prize,  that  is,  as  enemy's 
property.  On  the  other  hand,  by  a  licence  to  the 
enemy,  the  hostile  character  is  completely  suspended, 
as  far  as  the  licence  extends,  and  the  grantee  becomes 
j^ro  hac  vice  a  neutral,  and  even  entitled  as  in  such 
case  where  he  is  admitted  to  partake  of  a  monopch 
lij;ed  trade,  to  the  privileges  of  a  British  subjeqU 
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Those  cases  of  licences  to  British  subjects  were    jj^,^*^  g^ 
decided  principally  with  a  view  to  the  municipal      \?^\}^i'' 

law;  transactions  with  the  subjects  of  the  enemy,    .— ^^ 

are  ^governed  by  the  law  of  nations,  the  only  law      ^fii^^ 

which  is  equally  binding  upon  both  parties.    Let  us 

see  what  principles  have  been  laid  down  upon  this 

head  by  eminent  writers  in  that  species  of  jurispru-^ 

dence.     Grotius,  and  it  is  impossible  to  quote  a^, 

higher,  or  more  venerable  authority,  is  remarkably 

clear  and  explicit  upon  this  point.    Jtis  commeandi 

est  privilegium  neque  tertio  noxiunij  neque  danli  ad- 

modum  grave;  idea  intra  verbomm  proprietatem  laxa 

magis  qtiam  striata  interpretatio  admittenda  est^  eoque, 

moffis  si  non  petenti  datur  benefidum^  sed  ultra  obla* 

Uan  sit;  mtdtoque  magis^  si  ultra  privatam  publica 

qiUHiam  ulilitas  in  negocio  vertatur.    Rejicienda  ergo 

Arieta  iklerpretatio,  etiam  quam  ferunt  verba,  nisi 

nHoqui  absurdum  aliquod sequereter.   (Lib.  JtL  c.  2L 

^14.)  that  is,  a  safe-conduct,  of  which  these  licences 

are  a  species,  is  a  privilege  neither  injurious  to  a 

third  party,  nor  burdensome  to  the  grantor;  provided 

therefore  it  be  within  the  proper  meaning  of  the 

words,  an  extended,  rather  than  a  strict  interpretation 

is  to  be  admitted ;  and  the  more,  if  the  privilege  is 

ipontaneously  offered,  and  not  at  the  instance  of  the 

grantee,  and  with  still  stronger  reason,  if  besides  the 

benefit  to  the  parties,  it  is  for  the  public  good.    A 

strict  interpretation  is  therefore  to  be  rejected,  even 

if  the  words  will  bear  it,  unless  an  absurdity  would 

follow. 

Now  it  must  be  remarked  that  this  case  compre- 
bends  all  those  circumstances  which  this  great  man 
hjs  down  as  the  strongest  grounds  for  a  most  ex* 
tended  interpretation — for  the  privilege  of  trading  to 
the  free-ports  is  spontaneously  offered  by  the  British 
(overomeut  to  all  who  choose  to  apply  for  it,  and 
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they  were  not  permitted  to  trade  there.  On  the 
other  hand  it  was  agreed,  that  if  the  Americans  majf 
fish,  and  may  even  dry  their  fish,  upon  unsettled 
parts  of  the  coast,  they  may  send  ships  to  supplj 
their  fishing  vessels  with  necessaries.  That  the  iih 
tention  of  importing  into  Nova  Scotia  was  cleariy 
n^atived,  and  there  is  no  restriction  in  the  treaty, 
or  otherwise,  which  can  prevent  them  from  sending 
ships  to  supply  their  own  fishing  vessels,  or  from 
sending  vessels  to  puchase  the  produce  of  the  fishery, 
to  send  on  to  market  in  Europe. 
Restored  with  costs. 


5I(7>.  19th, 
1806. 


The  Venus,  Reuben  Allen, 
Taken  by  the  Bermuda^  Captain  Byani» 


ecalecLaad 
fivnddetectedk 


THE  ship  was  claimed  for  EUphat  Laud^  and 
others,  and  the  cargo  for  John  Carrere  of  £aA 
timore.  She  was  bound  from  Baltimore  to  Bour^ 
deauXf  with  a  caigo  of  sugar,  and  other  articles.  A 
letter  was  discovered  on  board  this  vessel  written 
in  sympathetic  ink«  On  applying  the  proper  com- 
position  the  letters  became  legible,  and  it  was  found 
to  be  therein  stated,  that  a  paper  was  concealed  in 
the  head  of  a  sugar  cask,  No.  36,  under  the  title  of 
letter  /,  in  which  the  real  state  of  the  property 
would  be  found.  After  a  diligent  search  it  was  dis- 
covered, that  a  hole  had  been  bored  in  the  thicknesfl 
of  a  board  of  the  head  of  the  cask,  that  the  paper  had 
been  rolled  up,  put  in,  istnd  corked.  It  shewed  that 
the  property  claimed  by  Carrere  as  bis  own,  wai 
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French  property;  it  stated  various  frauds  in  ac- 
counts current,  and  as  to  the  proceeds  of  cargoes, 
and  it  appeared  that  the  proceeds  of  one  cargo  were 
to  be  osed  as  the  colourable  funds  for  several  return 
cargoes.  It  spoke  likewise  of  the  vigilance  of  the 
abominable  Court  of  Halifax.  Upon  which  the 
claimant's  counsel  abandoned  Carrene's  claim  for 
the  cai^o,  as  being  indefensible,  and  admitted  that 
it  was  liable  to  confiscation.  The  captor's  counsel 
consented  that  the  ship  should  be  restored,  and  the 
only  question  was  as  to  freight. 

It  was  alledged  on  behalf  of  the  owners  of  the  vessel 
that  the  master  was  not  privy  to  the  concealment, 
and  that  the  vessel  was  only  on  general  freight, 
without  charter-party.  The  ship  with  freight,  and 
the  master's  adventure,  restored. 

On  appeal,  the  sentence  was  affirmed,  and  the 

appellant  condemned  in  costs,  20th  February^  1809. 

The  information  obtained  from  this  secreted  let- 

« 

ter,  furnished  evidence  for  the  condemnation  of  pro* 
perty  in  other  vessels. 


T|ie 
Vbnui. 


1Q06. 


The  Friends  Adventure,  John  Marshall. 

npHIS  vessel  and  cargo  were  restored,  but  the 

*^  owners  claimed  damages  for  ill  usage  upon  the 

€i^>ture.    They  alledged  that  the  Lieutenant  who 

boarded  them  was  iutoxicate<l,  that  the  people  in 

die  Bermuda's  boat  fired  a  volley  of  musquetry  into 

die  schooner,  and  cut  the  sails,    and  that  they 

boarded  in  a  riotous  manner,  with  drawn  swords 

aad  cutlasses,  though  they  were  informed  that  it 

was  an  American  vessel.    The  question  of  damages 

was  reserved  till  the  return  of  the  Bermuda^  with 

Cvgtam  Bymm. 


1806. 

Captors  not 
liable  to  dap 
mages  for 
firing  at  the 
vH^gingofa 
ship,  which 
seemed  pre- 
pariDg  for 
resiftance* 
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The 

Fbibndi 

Advbntorb. 


This  question  was  heard  on  the  3d  of  October^ 
upon  a  number  of  affidavits.  It  appeared  that  the 
Bermuda  had  chased  this  vessel  the  whole  day ; 
that  when  she  came  up,  she  sent  her  boat;  that 
the  vessel  stood  towards  the  boat,  and  seemed  pre- 
paring to  resist,  or  to  fire,  and  hoisted  no  colours. 
Upon  which  hostile  appearances  the  bodt  fired  some 
vollies  at  the  rigging,  and  took  possession.  The 
Court  held  this  to  have  been  no  breach  of  duty, 
and  that  the  captors  were  not  liable  in  costs  and 
damages. 


«i 


180& 


Clearing  oxU 

entering, 
trading,  and 
clearing  out 
fnm  tStnce 
toH«2ii%at, 
waianimpoD' 
tatian  from 


Instance  Court. 

The  Brig,  UkioJJ. 

Judgment. — Dr.  Croke. 

ri^HE  principal  question  in  this  c»se  is,  whether 
"*-  a  part  of  this  cargo  was  imported  into  the  port 
of  Halifax^  from  Boston^  not  being  such  articles  as 
might  be  from  thence  imported  under  the  statute. 
The  vessel  sailed  originally  from  Trinidad  to  Bo$* 
touy  and  from  thence  hither.  The  cargo  consists  of 
sugar  aud  molasses ;  one  part  of  it,  consisting  of 
CocoUf  was  landed  at  Boston.  It  has  been  argued 
on  behalf  of  the  claimants,  that  il  is  to  be  consi- 
dered as  one  voyage  from  Trinidad.  The  parties 
themselves  have  decided  that  question.  Upon  all 
the  documents  it  is  clear  that  they  understood  that 
the  first  voyage  was  completed  at  Boston.  At  7W« 
nidad  they  took .  out  their  clearance,  and  other  pa* 
pers,  as  being  bound  to  Boston.  A  bond  was  given 
to  land  part  of  the  cargo  there,  which  bad  been 
purchased  at  Trinidad,  for  JSicholas  and  Company, 
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of  Boston,  and  there  to  be  delivered.    They  ac-      ^*,^IJ*' 

cordingly  went  to  Boston^  entered  the  vessel  regu-  -^ 

Jarly,  and  traded  there.     At  sailing,  they  cleared       ^i^^ 

out  from  thence,  and  gave  bond  to  carry  the  cargo 

to  Nova  Scotia.  This  constituted  altogether,  a  new 

voyage  from  Boston.    The  bringing  of  this  cargo 

from  that  port,  was  an  importation  contrary  to  the 

statute,  and  I  therefore  condemn  both  ship  and 

cargo. 


The  Three  Brothers,  Daniel  fitch,  Master.  ^!!S^^ 


1807. 


Judgment. — Dr.  Croke. 


^H£  vessel' and  cargo  are  both  claimed  for  John  Further  prMf 
■■-   Carrere^  of  Baltimore.    The  voyage  was  from    toaddnumt, 
Baltimore  to  Bourdeaux^  and  she  was  taken  upon  ^^ityof6^ 
the  return  with  wine,  trandy,  and  other  goods.  The   T^Jt'Sie? 
proof  of  the  property  in  the  ship  is  complete,  and  of 
the  national  character  of  Carrere,  who  has  been  re« 
sident  in  the  United  States  for  twenty  years,  and  I 
therefore  decree  restitution. 

The  evidence,  as  to  the  ownership  of  the  cargo, 
is  very  deficient.  There  are  no  orders  from  Car^ 
rere;  the  master  can  only  swear  that  he  believes  it 
to  be  hia  property,  because  he  saw  a  great  many 
goods  in  ifMomau^s  store  at  Bourdeaux  having 
Corrertfs  mark  upon  them.  It  is  a  case  for  farther 
proof,  but  the  captors  have  invoked  papers  from  a 
case  lately  tried  here,  the  schooner  Venus,  Allen, 
opOQ  which  they  argue,  that  such  a  mass  of  fraud 
and  perjury  has  been  there  detected,  that  Carrere 
is  entirely  discredited,  and  not  intitled  to  bring  fur- 
ther evidence,  which  he  has  shewn  himself  so  capa- 
Me  of  fid9ifying. 

h2 
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That  case  is  so  receat,  that  it  is  scarcely  neces* 
sary  to  state  the  particulars.  It  may  however  be 
shortly  observedi  that  Carrere  swore  fully  to  the 
property  as  being  his  own.  Yet  in  the  concealed 
letter,  it  appeared  to  be  the  property  of  Frenchmen^ 
and  be  directs  his  correspondent,  the  consignee  of 
the  outward,  and  the  shipper  of  this  present  cargo^ 
'^  in  freighting  a  vessel,  to  send  him  by  her  an  ac- 
count of  the  sale  of  goods.  To  inhance  the  prices 
of  the  sale,  that  the  remittances  may  appear  to  be 
the  returns  of  goods,  and  to  make  all  the  papers 
tally."  After  the  discovery  of  these  plans  of  decep- 
tion^ accompanied  with  the  most  palpable  perjiiry, 
and  which  seem  to  extend  to  this  very  case,  I  am 
of  opinion,  that  Mr«  Carrere  is  not  intitled  to  the 
privU^  of  further  proof. 

I  condemn  the  cargo. 

N.S.  This  sentence  was  affirmed  on  appeal^ 
Nov.  80th,  1808. 


tb^sJmmmmmtamm 


JftyiSd, 
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Eqiitdble  dr^ 
coflMtancct 
cannot  atone 
Ibr  the  want 
ofalicenee. 
Order  in  coon* 
cUnoteom- 
{licdwitfa. 
Order  in  coanp 
cU,  iVee.  i9th. 


The  Brig,  Clyde,  Jokn  Gnmes^  Master. 
Taken  by  the  Melampus,  Captain 


CLAIMED  for  Michael  Cavan^  of  BridgetauMf 
Barbadoes^  both  ship  and  cargo.  In  the  affi- 
davit annexed  to  the  claim,  it  was  stated,  that  sht 
was  a  British  built  vessel,  with  a  letter  of  marque^ 
That  her  voyage  was  from  Barhadoes  to  St.  Dih 
)mngo^  with  dry  goods,  fish,  provisions,  and  specie^ 
consigned  to  the  master  and  Ba^il  Muter^  the  su- 
petcacgo.  Sbe  cleared  out  at  Barbadoee  for  Tof^ 
ida^  and  SL  Thomas^  and  a  trading  voyage^  She 
for  Tortola,  Feb.  12th,  1807»  to  afotaia  «  li* 
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cence  to  trade  to  St.  Domingo.    The  owner  was      "^y^,- 
there  informed  that  no  licences  were  to  be  bad.  - 

Froui  thence  the  vessel  sailed  and  put  into  St.  ^wn^ 
Thomas's  for  bread  and  water,  and  then  proceeded 
to  Jaquefuel  in  St.  Domingo*  There  she  arrived  the 
20th  of  Fehrwiry^  the  master  entered  the  vessel,  dis- 
posal of  the  cargo,  and  witli  the  proceeds,  and  the 
specie  which  he  carried  out,  he  purchased  the  pre- 
sent. On  the  25th  of  March  he  sailed  for  Liver* 
pool  in  England^  but  meeting  with  gales  of  wind,  on 
the  4th  of  Aprils  he  was  compelled  to  make  the  first 
port  in  America^  and  was  endeavouring  to  get  into 
the  Chesqpeake^  when  he  was  captured  within  three 
miles  of  Cape  Henry. 

Judgment. — Dr.  Croke, 

f  This  vessel  was  captured  upon  a  voyage  from 
St.  DomingOy  which  is  held  to  be  an  enemy^s  colo« 
Dj.  It  is  a  trade  which  is  made  lawful  for  a  JSrt- 
Uik  subject  only  by  the  order  of  council  of  the  19th 
November  1806.  Without  a  licence  under  that  order, 
or  if  the  conditions  there  imposed  have  not  been 
complied  with,  a  ship  and  cargo  engaged  in  trading 
to  that  island,  are  liable  to  be  seized,  and  con* 
demned. 

It  is  admitted  that  there  is  no  formal  licence  on 
board  this  vessel,  but  it  has  been  argued,  that 
under  the  circumstances  of  the  case,  there  is 
what  in  justice  ought  to  be  considered  as  equiva^ 
lent  to  a  licence*  That  His  Majesty  by  the  order 
in  council  having  permitted  a  commercial  inter- 
coorse  to  be  carried  on  from  the  free  ports  in  the 
Bahama  Islands,  and  the  port  of  Road  Harbour^ 
in  the  Island  of  Tortola^  to  St.  Damimgo^  authorised 
the  respective  governors  or  presidents  to  grant  li<> 
cences  to  that  effect.    That  it  wi^  announced  in  the 
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■ne  Brig,      Gazette  at  Barbadoes,  that  licences  would  be  granted 


.  at  Tortola  to  trade  to  Hayti.  That  in  consequence 
^il^^*  this  vessel  was  sent  to  Toriola  to  obtain  a  licence. 
The  owner,  Michael  Cavan^  went  on  shore  there, 
and  applied  to  the  president  of  the  island,  but  he 
was  informed  that  no  licences  had  been  received 
from  England;  he  was  told  likewise,  that  aithongh 
licences  were  not  to  be  had,  there  was  no  risque  oi 
interruption  by  British  cruisers,  as  the  brig  Har- 
vwny,  of  Bermuda^  which  had  been  detained  by  the 
Alexandria^  on  a  voyage  from  Auxcayes^  had  been 
sent  to  Toriola^  and  by  a  decree  of  the  Court  oi 
Vice  -  Admiralty  restored,  and  the  captors  con- 
demned in  costs.  That  at  St.  Domingo^  there  were 
a  number  of  British  vessels.  Tiiat  this  vessel  had 
on  board  a  minute  of  the  order  in  council.  Upon 
these  circumstances  it  has  been  contended,  that  th« 

~  parties  having  done  all  in  their  power  to  obtain  a 
licence,  ought  not  to  be  deprived  of  the  benefit  of 
His  Majesty's  gracious  permission  to  carry  on  this 

'  commercial  intercourse,  from  the  neglect,  or  igno- 
rance of  his  officers.  They  were  entitled  to  a  li- 
cence, and  the  president  at  Toriola^  without  any 
l)ecessity  of  waiting  for  further  instructions  from 
Englandj  was  empowered,  and  ought  to  have  granted 
one.  They  might  very  reasonably  have  presumed, 
that  from  having  on  board  a  copy  of  the  order  in 
council,  and  from  the  information  which  they  had 
received  at  Tortola,  that  the  voyage  might  have 
been  lawfully  made,  and  as  the  parties  had  actually 
gone  to  that  island,  and  had  applied  for  a  licence, 

'  there  wa»  no  fraudulent  intention  of  evading  the 
law. 

If  these  statements  were  correctly  true,  this  wroul^jl 
certainly  be  a  case  in  which  the  parties  would  be 
entitled  to  ever^  favour  and  indulgence,  which  i( 


i 
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would  be  in  the  power  of  the  Court  to  shew  them.      '^«  ^Hg, 


But  I  fear  that  it  would,  Devertheless,  be  impossible  to 
extend  any  equitable  relief  to  them,  even  if  this  case  ^11^* 
was  perfectly  free  from  any  suspicion  of  want  of 
good  faith.  The  order  in  council  requires  that  the  v 
licences  shall  be  under  the  hands  and  seals  of  the 
governors,  or  presidents  respectively,  in  his  Ma- 
jesty's name.  This  Court  can  substitute  nothing  in 
the  place  of  a  formal  instrument  so  executed.  What- 
ever may  be  the  merit  of  the  parties,  the  order  is 
positive,  and  cannot  be  dispensed  with. 

But  this  is  not  the  whole  objection,  there  are 
other  conditions  annexed  in  the  order  in  council, 
in  which  the  parties  have  failed,  and  which  would 
be  sufficient  to  invalidate  the  most  regular  licence. 
The  order  requires  Ihat  the  vessel  should  clear  out 
from  the  port  of  Upad  Harbour,  in  the  Island  of 
Tartola^  or  from  the  free  ports  in  the  Sa/iama 
Islands.  Now,  it  is  evident,  that  the  vessel  did  not 
enter  the  port  at  Tortola,  or  clear  out  from  thence. 
No  clearance,  or  other  port  papers,  of  that  island, 
are  on  board,  and  the  log  states,  that  they  only 
**  stood  off  and  on." 

It  is  another  requisite,  that  the  cai^o  should  be 
of  the  produce  or  manufacture  of  the  united  king- 
dom. The  dry  goods  are  said  to  have  been  of  that 
description,  but  it  does  not  a)»pear  that  the  fish,  and 
the  provisions  were  British  produce  and  manufac- 
ture, and  certainly  the  specie,  of  which  a  large  sum 
was  on  board,  could  not  be  so  considered.  The  na- 
ture of  the  outward  cargo  formed  a  very  material 
object  in  the  contemplation  of  his  Majesty's  govern- 
ment, in  permitting  this  trade,  and  the  conditions  in 
this  respect  must  be  literally  observed. 

The  order  also  directs,  that  the  articles  of  the 
produce  of  SL  Domingo  shall  be  brought  back  from 
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15«  Brig,      thence  "  to  the  free  ports  in  the  Bahama  Islands, 
—    or  to  the  port  of  Road  Harbour^  or  to  some  port  of 

^Vw^'  the  nnited  kingdom."  If,  indeed,  this  vessel  had  been 
taken  in  going  to  Liverpool^  the  order  so  far  would 
have  been  complied  with,  but  she  was  in  fact  enter- 
ing the  Chesapeake^  and  there  is  very  good  reason 
to  believe  that  it  was  the  original  destination.  The 
necessity  for  putting  into  the  United  States  is  not 
proved.  On  quitting  Jaquemely  the  vessel  sailed  to 
the  west,  went  round  Cape  Doiina  Maria^  BxidSt 
Nicholas^  and  steered  north  west,  before  the  storm 
came  on.  The  ship's  articles  state  the  voyage  to 
have  been  to  North  America.  This  paper  was  kept 
back  by  the  master  upon  his  examination,  and  was 
not  then  specified  as  being  amongst  the  papers.  It 
was  produced  five  days  afterwards,  and  the  words 
"  Great  Britain^''  appeared  to  have  been  interlined 
after  the  words  "  North  America^''  in  a  hand  diflfe- 
rent  from  that  of  the  rest  of  the  instrument,  in  a 
fainter  ink,  and  lately  written.  When  we  add  to 
these  circumstances,  that  the  vessel  sailed  from 
Baltimore  to  Barbadoes  the  beginning  of  the  pre- 
sent year,  which  appears  in  the  log-book,  though 
the  masted  was  silent  respecting  it,  when  he 
gave  an  account  of  what  former  voyages  the  ves- 
sel had  been  engaged  in,  there  arises  a  very  strong 
presumption  that  Liverpool  was  not  the  real  desti- 
nation, as  was  held  out  in  the  ship's  papers,  but  the 
Cliesapeake^  to  which  she  was  actually  going. 

The  claimants,  therefore,  having  failed  in  every 
part  of  their  defence,  I  condemn  this  vessel  and  cargo 
as  having  been  taken  in  trading  with  the  enemy,  and 
unprotected  by  his  Majesty's  licence. 
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The  Walker,  Clar/c.  isw.  * 

nnHlS  American  ship  was  captured  by  a  French    cnl^^^'thT* 
-■-    privateer,  whilst  on  a  voyage  from  London,  to    £'!«''•  ^c-  . 

-kj       \r      a         \       r  1  ,  .         ,  Kinu'g  ship  not 

riew  York^  and  afterwards  rescued  by  the  master,    intiiied  to  sai- 
passengers,  and  others,  who  rose  upon  the  prize   fSmir/Sdr 
crew,  and  re-possessed  themselves   of  the  vessel.    ®"*^***^  ^"*J^- 
Soon  after  this  event,  they  fell  in  with  His  Majesty's 
ship  Crocodile^  the  commander  of  which  ship  took 
possession    of   the    Walker^   and  brought    her    to 
Halifax.     Several  claims  were  given  for  salvage, 
and  among  the  number,  one  on  behalf  of  the  captain 
and  crew  of  the  Crocodile. 

On  the  part  of'  the  Crocodile^  the  King^s  Advocate 
contended— T\i?X  notwithstanding  the  master  and 
passengers  were  in  possession  of  the  Walker^  at  the 
time  she  fell  in  with  the  Crocodile^  and  although 
they  had  overcome  the  prize  crew,  and   secured 
them  for  a  short  time^  they  had  it  not  in  their  power 
to  have  continued   their  possession.    That  if  the 
Crocodile  had  not  appeared  in   sight,  an  attempt 
would  have  been   soon  made  on  the  part  of  the 
prize  crew,  to  recover  the  ship ;  and  that  the  master, 
coDscious  of  this  fact,  was  desirous  of  availing  him- 
self of  the  protection  of  the  Crocodile^  though  he 
was  now  contending  against  her  claim  for  salvage. 

The  Solicitor  General  and  Haliburton^  contra. — 
The  claim,  on  behalf  of  the  Crocodile^  has  no  merit 
whatever  for  its  support  The  Walker  was  in  the 
^mplete  possession  of  the  original  master,  and  no 
'^onable  fears  entertained  of  a  rescue  on  the  part 
of  the  prize  crew,  as  those  who  had  gained  the  pos- 
^sion,  it  appears,  were  well  inclined,  and  well  able 
to  retain  it    The  assistance  afforded  by  the  Cro^ 
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Tb«  cotfile,  upon  Avbich  the  claim  for  salvage  rests,  is 

i—    that  of  a  mere  convoy  protection.     It  is  true  the 

^^tm!^'  prisoners  were  removed  from  the  Walker^  but  that 
was  nothing  more  than  an  act  of  duty  on  the  part 
of  the  Commander  of  tlie  Crocodile;  and  with  re- 
gard to  the  few  men  ihut  were  sent  from  that  ship 
to  the  IValker,  they  were  of  no  use  either  in  the  na- 
vigation or  protection  of  the  vessel,  indeed  one  of 
the  passengers  has  asserted  in  his  deposiiion,  that 
these  men  were  sent  in  the  phice  of  b*  tter  seamen, 
who  had  been  pressed  from  the  Walket\  The.  Cro- 
Couile,  therefore  can  be  entitled  to  no  sdvage. 

SENTmNCC — Dr.  Croke. 

The  monition  in  this  case,  and  the  allegation^  are 
as  in  a  prize  cause.  There  is  a  claim  of  Eber  Clarke^  the 
master,  for  the  sliip,  on  behalf  of  Seth  Hussel  and 
Sons,  of  New  Bedford^  in  Massachusetts ;  on  be- 
half of  liusscl  and  »Sons,  and  various  other  persons, 
for  the  cargo,  who  are  all  named  in  the  bills  of  la- 
ding and  manifest,  are  all  of  New  York^  and  citizens 
of  America.  No  opposition  is  made  to  this  claim, 
or  to  the  restitution  of  both  ship  and  cargo  to  those 
persons.  The  Court  has  only  to  decide  upon  seve- 
ral claims  for  salvage.  There  is  a  petition  of  Cor- 
nelius Hatjield^  Esq.  an  half-pay  Captain  io  his 
iMajesty's  service,  and  Richard  and  James  Spinks^ 
stilin;^'  themselves  yeomen,  and  British  subjects,  as 
re-captors.  A  petition  of  Lawrence  Hartshorns  and 
Thomas  BoggSy  agents  for  the  Crocodile^  on  behalf 
of  the  officers  aqd  crew  of  that  ship,  as  re-captors 
likewise.  Some  affidavits  are  annexed  to  the  claim 
and  the  petitions,  and  seven  examinations  have  been 
taken.  The  facts  will  appear  principally  in  the  mas- 
ter's examination,  upon  the  standing  interrogatories, 
U^  tb^r^  states  ''that  the  vessel  loaded  in  JY«i# 
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York,  in  January  last,  with  a  cargo  of  wheat  and         i** 
flour,  and,  after  touching  at  Falmouth^  proceeded  to  . 

London,  where  slie  sold  her  outward  cargo,  and  *^"i^.^' 
took  on  board  her  present  cargo,  with  which  she 
sailed  on  the  13th  of  April,  bound  io  Neio  York. 
She  was  captured  on  the  28th  oi  April  by  a  French 
privateer,  in  lat.  49**  6",  long.  27%  who  assigned  as 
a  reason  that  the  goods  on  board  were  of  British 
manufacture,  and  as  such  confiscable.  The  prize 
crew  were  endeavouring  to  make  the  first  port  in 
France,  or  Spain,  when,  on  the  morning  of  the  1st 
of  May,  the  master,  with  his  people,  and  the  pas- 
sengers, rose  upon  the  prize  crew,  and  retook  the 
vessel :  a(\er  disarming  them,  and  being  in  complete 
possession  of  the  ship,  about  seven  hours  and  an 
half,  he  was  boarded  by  a  boat  belonging  to  the 
British  ship  of  war,  the  Crocodile,  who  took  pos- 
session of  his  ship  (notwithstanding  he  had  explained 
to  them  the  whole  transaction,  and  he  knows  of  no 
pretence  or  cause  for  his  detention  by  the  Crocodile) 
and  brought  him  into  this  port.  That  he  was  mak- 
ing his  way  for  ^^m;  York  after  the  recapture;  that 
the  captain  of  the  privateer  removed  the  chief  male 
and  five  of  the  crew,  with  three  of  the  passengers, 
and  put  on  board  two  officers  and  seven  men,  and 
that  there  remained  the  captain,  Ih^  second  mate, 
four  of  the  crew,  with  four  passengers,  and  a 
Mr.  Snifian,  mate  of  a  ship  of  Philadelphia,  which 
had  been  captured  by  the  French  privateer."  The 
owner  having  appeared  under  protest  against  the 
jorisdiction  of  the  Court,  because  the  captors  had 
abandoned  their  prize  allegation  and  had  proceeded 
for  salvage  only,  the  protest  has  been  overruled  on 
the  authority  of  the  case  of  the  Two  Friends, 
M*D9^oU,  (JRoh.  I.  272,)  and  the  case  comes  on 
pow  vpqn  t)ie  merits  of  the  parties.    Though  this  ia 
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^\r       •  neutral  vessel,  it  is  clearly  a  case  for  salvage^  on 

• account  oi  Bonaparte's  decree,  by  which  he  has  cle- 

^"^Iot!^  clared  the  jBri<wA  islands  in  a  state  of  blockade, 
and  confiscated  all  v,essels  engaged  in  trade  with 
them.  It  is  admitted  that  the  persons  left  on  board 
actually  recovered  the  ship  from  the  French,  the 
only  question  as  to  thetii  is  the  quantum,  and  the 
distribution  of  the  reward.  There  is  some  liltle 
difference  in  the  evidence,  chiefly  as  to  who  first 
thought  of  the  rescue.  Every  man  is  the  hero  of  his 
own  tale.  This  throws  no  discredit  on  their  evi** 
deuce.  It  must  have  been  planned  in  secret,  in 
whispers,  there  could  be  no  general  council  of  war. 
It  seems  to  have  suggested  itself  to  several  of  them, 
which  was  naiural,  and  the  others  readily  coacur- 
red.  From  an  apprehension  of  discovery,  the  at- 
tempt was  made  suddenly  and  unpremeditatedly  be- 
fore^ the  time  fixed.  The  master  going  below,  and 
being  shut  down,  could  not  from  his  situation  be  so 
active  as  the  others.  Captain  Hatfield  was  certainly 
the  leader  upon  this  sudden  and  premature  com-* 
mencement  of  the  attack,  and  directed  the  rest.  It 
was  a  service  of  great  danger  and  merit  as  they  were 
inferior  in  number  to  the  French  and  Spaniards^ 
and  though  no  blood  was  shed,  it  was  owing  to  the 
cowardice  of  their  enemies.  The  Crocodile^s  interest 
requires  rather  more  consideration.  This  is  not  a 
case  of  recapture  under  the  prize  act,  because  the 
Crocodile  did  not  rescue  the  vessel  from  the  enemy» 
that  was  done  by  the  passengers  and  crew.  But  it 
may  be  a  salvage  case  of  service  and  merit. 

The  petition  states  three  points  of  service,  firsts 
protection;  secondly,  taking  the  prisoners;  and 
thirdly,  putting  men  on  board  to  navigate  her. 

The  claim  is  supported  by  only  one  affidavit;  from 
a  (quarter  so  respectable^  from  a  person  ao  con^er^ 
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Bant  ro  maritime  affairs,  and  so  disinterested,  every        ,  *^^ 

particle  of  testimony  must  have  the  weight  and  va-   — !• 

lue  of  gold.  But,  unfortunately,  Captain  Ilickey  "^"Zw!^'' 
appears  to  be  perfectly  unacquainted  with  any  of 
the  circumstances  upon  which  this  claim  must  be 
foDoded.  It  must  rest,  therefore,  upon  the  exami- 
nations  taken  in  preparatory,  and  the  affidavits  of 
the  other  claimants  of  salvage. 
I  St.  The  Walker  was  indebted  to  the  Crocodile  for 
protection  against  the  French  privateer,  which,  how**  # 

ever,  does  not  seem  to  have  made  her  appearance^ 
after  they  had  joined  the  British  fleet.  To  protect 
vessels  against  the  common  enemy,  is  part  of  the 
dtity  of  a  British  commander,  and  it  has  been  re« 
peatedly  settled  that  mere  convoy,  and  protection^ 
are  not  such  services  as  to  be  entitled  to  salvage. 

9d*  In  taking  out  the  prisoners,  though  a  benefit 
to  the  Walker^  the  captain  of  the  Crocodile  was 
doing  a  part  of  his  military  duty.  If  they  had  been 
taken  to  the  States  they  would  have  been  set  at  \\* 
bertj,  and  would  have  gone  on  board  French  ships 
to  fiqght  against  Great  Britain,  It  was  the  general 
doty  of  a  British  commander  to  secure  the  enemies 
of  bis  country^  and  those  of  the  most  injurious  de^ 
icripti<Hi»  and  in  this  he  could  not  have  been  con* 
ridered  as  performing  a  service  of  salvage.  It  is  not 
alledged,  or  proved,  that  the  French  prisoners  could 
lot  have  been  so  secured  as  to  render  the  Walker 
itfe  from  any  future  attempt  to  regain  the  vessel. 

3d.  The  merit  of  putting  a  number  of  men  on 
koard  to  navigate  the  vessel,  and  of  bringing  her 
safe  to  Ba^faXj  must  depend  upon  the  want  which 
the  Walker  had  of  them ;  if  they  were  unnecessary^ 
and  the  Walker  had  a  sufficient  crew  to  carry  her 
flftfidy  to  A^ir  Y^irk^  and  if  no  request  was  loade  for 
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Tbt         them,  it  could  not  be  considered  as  any  special  ser* 

WALKER*  •  1  «  t 

>    Vice  rendered. 
''Tsort^'  Captain  Hickey  says  nothing  upon  this   head. 

All  the  witnesses,  seven  in  number,  concur  in  swear- 
ing in  the  most  positive  terms,  that  the  crew  was 
perfectly  competent  to  the  voyage,  and  that  they 
were  not  in  want  of  any  hands  from  the  Crocodile^ 
that  the  master  did  not  ask  for  any,  and  expressed 
his  surprise  that  men  should  be  sent  on.  board. 

If  we  look  at  the  facts  themselves,  we  may  per- 
ceive that  there  were  eleven  persons  on  board, 
the  captain,  the  second  mate,  four  of  the  crew,  and 
Sniffan^  the  mate  of  another  ship.  These  were  aU 
seamen,  and  though  two  of  the  crew  are  stated  to 
have  been  sick,  it  does  not  appear  that  their  dis- 
order was  of  such  a  nature  as  that  they  might  not 
have  recovered,  or  have  been  capable  of  doing  some 
duty.  J3esides  these,  there  were  four  passengers^ 
Captain  Hatfield^  whose  courage  and  activity  are 
flufficiently  proved  by  his  share  in  the  rescue,  and 
the  two  Spink%  fine  active  young  Sussex  yeomen, 
capable  of  any  duty  imposed  upon  them.  The  new 
Orleans  man,  indeed,  was  considered  rather  as  an 
enemy  than  a  friend,  but  here  were  seven  sailors, 
and  three  useful  fandsmen,  in  all  ten,  and  the  origi- 
nal crew  consisted  only  of  twelve. 

I  can  decide  only  by  the  evidence  before  me« 
That  is  all  one  way.  It  is  said  that  the  witnesses 
have  all  an  interest.  This  is  true,  but  there  is  no» 
thing  to  oppose  to  their  testimony.  It  is  uncontra- 
dicted either  by  any  other  testimony,  or  by  th< 
facts.  A  weak  degree  of  evidence  is  sufficient  to 
establish  a  point,  where  there  is  nothing  to  counter- 
balance it. 

I  must  pronounce  therefore,  that  the  Crocodih 
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has  tailed  in  the  proof  of  her  petition^  and  that  she      ,.,Th* 

18  not  intitled  to  salvage.  ^— « 

There  is  another  point  to  consider.  If  it  is  ad-  ^^Taor!^ 
milted  that  the  Crocodile  had  no  ground  whatever 
to  proceed  against  this  vessel  as  prize,  and  since  it 
appears  that  she  had  no  legal  claim  to  salvage,  it  has 
been  argued  that  she  had  no  right  whatever  to  bring 
her  into  this  port,  and  therefore  ought  to  pay  costs 
and  damages. 

To  these  I  should  hold  the  Walker  to  be  intitled, 
if  there  bad  been  no  good  reason  for  bringing  this 
Tessel   to  this  port,  but  undoubtedly  some  service 
was  performed  to  her  by  the  Crocodile.     She  s^  as 
protected  from  the  French  privateer.     It  does  qot 
fully  appear  that  though  the  Frenchmen  were  sub- 
dued, that  they  were  actually  in  irons,  or  confine* 
meat     Taking  out  the  prisoners  was  a  great  secu- 
rity, though  perhaps  after  this  had  been  done,  every 
essential  service  was  performed,  and  the  Walker 
might  have  been  suffered  to  proceed  ou  her  voyage. 
It  is  in  evidence,  that  the  Walker  ran  eagerly  to  the 
Cracoditey  and  that  they  considered  themselves  liU 
^ken  in  great  danger,  and  that  they  prepared  tu  hoist 
^  signal  of  distress.     When  the  Crocodile  came  in 
sight,    Captain  Beitesworth  might  have  put  men  on 
hoard  under  a  supposition,  though  erroneous,  that 
he  was  doing  a  service  to  the  ship.     If  sailors  were 
pot  on  board,  it  was  necessary  to  bring  the  vessel  to 
Hidifax,  that  the  Crocodile  might  again  receive  her 
8ien.    After  the  conduct  of  the  Siaies  towards  JBri- 
t^  seamen,  by  promoting  desertion,  it  would  have 
l^eeu  madness  to  send  them  in  this  vessel  to  the 
States.    The  delay  occasioned  by  the  vessel's  com* 
^  here,  was  perhaps  fully  compensated  by  the  sc- 
anty of  the  convoy,  and  this  port  is  but  little  out 
<>f  the  way. 


lis 
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I  am  of  opinion,  therefore,  that  though  the  Crooh 
dile  has  not  made  out  such  a  case  as  \i'0uld  intitle 
her  to  salvage,  yet  that  her  services  have  been  suf- 
ficient to  v^arrant  me  in  decreeing  that  her  costd 
should  be  paid  by  the  claimant. 

In  ascertaining  the  salvage  due  to  the  other  par- 
ties,  I  shall  adhere  to  the  established  principle  of 
considering  rank  and  station,  in  apportioning  it,  and 
I  decree,  on  the  authority  of  the  Beaver^  Conner^ 
(Rob.  III.  292)  and  other  cases,  one  sixth  of  the 
-value  of  the  ship  and  cargo,  of  which,  one  half  to 
be  divided  equally  between  the  master  and  Captain 
Hatfieldy  the  other  half  to  be  divided  in  equal  por- 
tions between  the  other  four  persons,  who  appear 
to  have  effected  the  business  without  any  help  from 
the  others,  that  is  to  say,  Riclmrd  Spinks^  and  Jame$ 
SpinkSf  Sniffan^  and  the  mate. 


My. 
i8or. 

Certificate  of 
probable  caase 
of  seizDre  most 
be  granted 
upon  the  facts 
tppeariDg  in 
tUe  caase. 
Not  necessary 
to  proye  them 
to  liii#e  been 
known  at  the 
time  of  sei- 
sure.    False 
papers,  pro* 
WLle  canse. 


^       Instance  Court. 

Schooner  Fame, 

TTPON  the  4  Geo.  III.  c,  15.  §.  46,  which  enacti 
^^  that  ''  in  case  any  information  shall  be  com- 
menced, and  brought  to  trial  m  America^  on  account 
of  any  sei:«ure  of  any  ships  or  goods  as  forfeited  by 
this,  or  any  other  act  of  parliament  relating  to  Hk 
Majesty's  customs,  wherein  a  verdict,  or  sentence, 
shall  be  given  for  the  claimants  thereof;  and  it  shall 
appear  to  the  judge  or  court,  before  whom  the  aame 
shall  be  tried,  that  there  was  a  probable  cause  of 
seizure,  the  judge  or  court  before  whom  the  saiaa 
shall  be  tried,  shall  certify  on  the  record,  or  other 
proceedings,  that  there  was  a  probable  cause  for  the 
prosecutors  seizing  the  said  ship  or  goods;  and  ia 
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«uch  case  the  defendant  shall  not  be  intitled  to  any         The 

costs  of  suit  whatever;  nor  shall  the  persons  who    1-^ 

seized  be  liable  to  any  action  or  suit  on  account  of        ^' 
such  seizure,''       See  Sullivan  against  Montague 
Douglas^  102. 

Sentence. —  Dr.  Croke. 

This  is  a  question  upon  the  admissibility  of  cer- 
tain affidavits  offered  to  the  Court  upon  a  motion  to 
obtain  a  certificate  of  probable  cause  of  seizure,  upon 
the  act  of  the  4th  of  Geo.  HI.  c.  15.  §.  46.  The 
Court,  no  doubt,  will  not  debar  parties  from  making 
such  affidavits  if  they  think  proper,  as  a  foundation 
for  their  application,  and  of  course  will  permit  them 
to  be  read.  But  in  forming  its  judgment  upon  the 
propriety  of  granting  a  certificate,  the  Court  can 
take  into  its  consideration,  no  fresh  facts,  nothing 
more  than  what  appeared  upon  the  trial  of  the 
cause. 

What  is  the  certificate  ?  That  in  a  certain  cause, 
tried  before  the  Court,  there  appeared  probable 
cause  of  seizure.  How  can  the  Court  so  certify^ 
when  it  did  not  then  appear  in  the  cause  itself? 
Every  word  in  the  act  refers  to  the  trial  of  the 
cause.  It  is  directed  to  be  certified  on  the  record, 
or  other  proceedings.  To  what  else  then  can  it  bear 
relation,  but  what  is  there  contained,  the  pleadings 
io  the  causo,  or  the  evidence  brought  in  support  of 
tbetD?  It  is  to  be  given  only  where  a  cause  is 
brought  to  trial;  a  verdict,  or  sentence,  must  be 
given,  and  it  can  be  granted  only  by  the  judge  or 
court  before  whom  it  is  to  be  tried.  To  aduiit  fresh 
(acts,  would  be  in  reality  to  begin  a  new  cause.  It 
is  admitted  that  the  other  party  should  have  an  op* 
portunity  to  answer  them.  To  what  length  such 
P^eedings  might  go  it  is  impossible  to  say. 

I 
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Tbc  The  costs  form   a  very  material  part  of  every 

, -^   cause,  sometimes  the  most  material,  anil  are  conse- 

1807.  queutly  a  very  essential  and  integral  feature  in  the 
decree  of  the  court.  The  tirst  effect  of  the  certi- 
ficate is,  that  the  defendant  in  the  original  action 
shall  not  be  intitled  to  any  costs  of  suit  whatever. 
It  is  equivalent  therefore  to  a  decree  of  the  court 
to  that  purport.  Now  it  would  be  the  heig;ht  of 
absurdity  to  suppose  that  the  court  could  decree 
against  the  defendant's  receiving  costs,  which  be 
would  regularly  be  intitled  to  in  consequence  of  the 
judgment  in  his  favour,  upon  the  ground  of  a  pro- 
bable cause  of  seizure  on  the  part  of  the  plaintiff, 
when  no  such  probable  cause  was  proved  in  the 
course  of  the  suit  itself,  to  which  the  question  of 
costs  referred,  but  were  merely  brought  forward 
after  the  cause  had  been  decided. 

The  next  effect  is  to  be  a  bar  to  actions,  that  is, 
to  deprive  parties  of  a  legal  remedy  if  they  conceive 
themselves  injured.  The  facts  therefore  should 
have  been  fully  proved  in  the  course  of  the  cause, 
hot  merely  rest  upon  subsequent  affidavits.  They 
should  be  as  perfectly  established  by  evidence  as 
any  other  part  of  the  case. 

,It  was  objected  that  seizing  officers  might  be 
deprived  of  the  benefit  of  this  act  from  having 
omitted  to  plead  and  prove  facts,  which  though 
they  would  shew  a  justifiable  cause  of  seizure,  they 
had  not  thought  material,  or  relevant  to  their  case, 
and  therefore  had  not  introduced  them  in  the  cause. 
It  is  difficult,  I  think,  to  conceive  any  circum- 
stances which  could  amount  to  a  probable  cause  of 
seizure,  without  being  likewise  evidence  tending  to 
prove  the  offence  for  which  the  vessel  was  libelled. 
.  Were  they  otherwise,  I  can  see  no  impropriety  in 
alledging,  or  proving,  what  would  affect  the  costf 
in  the  suit 
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I  shall  consider  this  applicatioo,  therefore,  upon        p^^ 
Jhe  ori}<lral  evidence  merely,   without  attending  to  ■  ■ 

those  affidavits.     The  prosecutors  haVing  failed  in         i^^ 
supporting  their  allegation,  and  it  even  being  ad- 
mitted, that  theie  were  no  facts  to  prove  an  impor- 
tation,  the  only  offence  which  has  been  charged^ 
costs  followed  of  course. 

The  act  of  parliament  intervenes  in   favour  of 
officers,  and  cmacts,  that  if  the  court  shall  certify 
that  there  was  a  probable  excuse  of  seizure,   the 
defeudaut  shall  be  intitled  to  no  costs,  and  the  sei- 
zers  shall  not  be  liable  to  any  action.     The  grounds 
apoh  which  the  court  ought  to  grant  a  certificate,  1 
apprehend  to  be  where  the  proof  is  doubtful,  though 
not  sufficient  to  establish  the  facts,  or  where  nice 
points  of  law  may  arise,  or  where  certain  other  circum- 
stances appear  m  the  case  to  afford  good  reasons 
for  suspicion,  not  of  a  vague  and  loose  nature,  but 
BQch  suspicion  as  is  just  and  reasonable.     It  is  not 
necessary  that  there  should  be  proof  that  the  cir- 
cumstances were  kpown  at  the  moment  of  actual 
seizure.     It  is  enough  if  they  are  proved  afterwards. 
Because  it  may  be  difficult  to  ascertain  by  direct 
evidence   upon    what  ground   or  information,   the 
officer  may  have  proceeded ;  and  secondly,  it  would 
be  a  bounty  upon  fraud,  if  parties  by  concealment 
conid  prevent  officers  from  the  benefit  of  the  act.     1 
think  them  intitled  therefore  to  the  benefit  of  all  cir- 
cumstances which  may  appear,  although  it  should 
not  be  proved  that  the  officers  were  cognizant  of 
them  at  the  time  of  seizure. 

When  a  vessel  comes  within  the  dominions  of 
another  state,  it  has  a  right  to  be  satisfied  that  its 
laws  are  uot  broken,  and  it  is  the  duty  of  officers  to 
iBake  enquiry  False  papers  are  a  breach  of  good 
&ith.    If  such  are  discovered^  it  throws  a  just  sus- 
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picion  upon  the  vessel,  and  all  her  concerns.  No 
dependance  can  be  placed  upon  the  other  papers^ 
or  the  master's  accounts^  Wherever  false  papers  are 
found  they  certainly  supply  a  justifiable  ground  for 
seizing  a  vessel  and  instituting  a  suit  against  her 
for  further  examination. 

In  this  case  26  casks  of  rum  were  concealed^ 
Neither  the  clearance,  nor  any  other  papers  con- 
tained them.  It  is  an  article  calculated  for  an  ille» 
gal  importation.  I  am  of  opinion  therefore,  that 
there  was  a  justifiable  ground  for  seizure,  and  de« 
cree  the  certificate. 


IHH^ 


1807. 


Contraband 
on  the  out- 
ward Toyage, 
ground  of 
condemnation. 


The  United  States,  Moor. 

r  I  ^HIS  vessel,  and  a  very  valuable  cargo,  werft 
-■"  taken  by  the  Leopard,  Captain  Humphrqfs; 
the  Triumph,  Sir  Thomas  Hardy,  add  the  C(dumr 
bine.  Captain  Bradshaw,  being  in  sight.  Three 
points  were  stated  by  counsel,  on  which  the  cap* 
tors  expected  condemnation. 

list.  That  there  was  strong  suspicion  that  the 
cargo  wsts  not  wholly  owned  as  claimed. 

2dly.  That  part  of  the  outward  cargo  was  contra- 
band. 

3dly.  That  the  vessel  had  been  trading  between 
two  ports  of  the  enemy. 


Judgment. — Dr.  Croke. 

If  the  second  point,  which  has  been  argued  b 
the  captors,  is  established,  it  will  not  be  necessa 
to  enter  into  the  others.    The  vessel  sailed  in  D 
cember^  in  1806.  with  a  carsro  of  earthen  wsiri>.  i 
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I 

Tisious,  and  bar  iron,  of  the  value  of  8,500  dollars,       „'Jf^« 

,  ,  United 

and  72,000  dollars  in  specie,  both  ship  and  cargo       states. 
being  the  property,  as  is  alledged  of  William  WiU      />«?c.  leth, 
son  and   company,  of  JBaliimore^  for  the   Isle  of        ^^' 
France,     Buchanan  and  Bickham  were  then  era- 
ployed  to  sell  the  cargo,  and  to  procure  a  return 
cargo.     With  the  proceeds,  and  the  dollars  carried 
oat,  the  present  cargo  was  purchased,  and  taken  in, 
partly  at  the  Isle  of  France,  and  the  rest  at  Saint 
Denis  in  the  Isle  of  Bourbon,     It  consisted  of  cot- 
ton, coffee,  tea,  and  pepper. 

If  a  vessel  has  carried  out  contraband  upon  her 
outward  voyage,  generally  speaking,  she  is  not  lia- 
ble to  the  consequence  of  it  upon  her  return.    The 
offence  is  deposited  with  the  offending  subject,  and 
the  parties  must  be  caught  in  the  fact  before  they 
can  be  convicted  of  the  crime.     As  a  common  prin- 
ciple, it  has  however,  been  established  in  the  case 
of  the  Nancj/y  Kundson/^  and  recognised  iq  other 
cases,  that  *^  in  distant  voyages  to  the  East  Indies, 
the  different  parts  are  not  to  be  considered  as  two 
Toyages  but  as  one  entire  transaction^  formed  upon 
one  original  plan,  conducted  by  the  same  persons, 
and  under  one  set  of  instructions,  ab  ovo  usque  ad 
Mo/a,  and  therefore  in  cases  of  contraband,  especially 
when  there  is  any  thing  of  fraud,  or  concealment, 
the  return  voyage  is  to  be  deemed  connected  with 
the  outward." 

If  this  is  admitted  as  a  general  principle,  in  this  pe- 
culiar species  of  trade,  it  is  made  an  indispensable  con- 
dition in  His  Majesty's  order  in  council,  by  which 
it  is  allowed.  In  virtue  of  the  rights  of  war,  one 
^nemy  may  seize  and  confiscate  property  engaged 
ia  commerce  with  the  colonies  of  his  adversary. 

*  Rob.,III,  126. 
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^'1*^  Vo€  ^tke  bem^  of  oeatrai  oadona.  Bis  Sfajestv  by 

^ATw.        bii  orrter  in  conncii   of  the  'i4th  or  ytoie  1803^  oi- 


jD».  i^sifci      rerted  '•  the  cominandefs  oi  Iii2»  ^p:^  not  to 

Bentra!  vesi^H  which  r^honUi  he  ramrinir  on  trade 
direcilv  between  the  cnloiiie::^  of  ilie  e:;emv.  and  tiie 
Jientrai  cnuotry  to  which  tiie  ve>?4ei  hir'tiing!*,  laden 
with  the  property  of  inl^aintants*  of  >och  neutraL 
coontry.  Provided  ?har  j^ncli  oeutnki  ves^sel  sluA 
not  be  fHippfjin^^  m^r  ^naii  Move  in  tMe  nuiward  my* 
age  supplied  ike  enemy  wau  orry  articles  cmUrobemd 
of  itar." 

If  this  vessel  tlrerefi>re,  carried  ont  any  contra- 
band articles  upon  ber  ontward  voyage,  ^he  i» 
di«{>t»tabiy  ^object  to  con&Miation. 

It  appeam  (nnn  her  papen»,  tbai  tliere  were 
barsi  of  flat  Russia  in>n.  This  article  Is  admitted 
abntractedly  con5iidered,  to  be  of  all  others  the  mosl 
amMt^nons  in  it^  nature,  and  of  the  moat  oniveffsal 
application,  of  a' I  tiie  s^iibjects  of  commerce.  It 
was  in  it:»  anfoanufactoreii  state,  and  wa^  capable 
tbereforf  of  being  applied  to  the  m<;{5t  innocent,  as 
well  a5«  the  most  noxious  porpises.  The  nature  of 
the  iron,  its  peculiar  fitness  for  naval  purposes, 
and  the  usnal  occnpatton  of  the  port  to  which  it 
was  carrieii  out,  are  the  criteria  upon  which  its  cba* 
racter  as  contraband  depends.  To  ascertain  whether 
it  is  a  kind  of  iron  which  is  usually  supplied  to 
dock  yard»,  and  is  particularly  useful  in  the  con^ 
striiction  and  repair  of  vessels ;  I  directed  a  refe- 
rence to  the  proper  officers  of  His  Majesty's  dock 
yard,  and  they  have  made  their  return  upon  oath. 
Affidavits  likewise,  by  leave  of  the  Court,  have  lieen 
brought  in  from  several  highly  respectable  officers 
of  (lis  Majesty's  military  and  naval  service,  who 
have  served  in  the  Hast  Indies,  and  who,  from  a 
personal  knowledge  of  the  islands  of  France,  and 
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Bourbon^  have  been  enabled  to  give  a  satisfactory  Th^ 

history  and  description  of  them,  as  far  as  has  been       states. 

^qa>r^^-  Dec,  16th, 

It  is   fully  proved,  by   these,   that  the  Isles  of         ^^^* 
France  and  Bourbon^  are  posts  of  naval  equipment, 
and   the  only  naval  and  military  station  which  the 
French  hold  in  the  seas  to  the  eastward  of  the  Cape 
of  Good  Hope;  that  they  have  always  a  strong  na- 
val and  military  force  there  stationed ;  that  these 
are   the    only   places    where    they  can   repair    or 
fit  out  ships  of  war ;    that   they  are  the   rendez- 
vous of  all   their  naval  forces,  both  national,   and 
private ;  that    the   naval  expeditions    made    from 
these  islands,  have  been  highly  injurious  and  de- 
structive  to   the  trade  of  Great   Britain^  both  in 
the  last  and  present  wars ;  that  the  national  and 
private  ships  of  war,  which  cruize  in  those  seas, 
would  be  unable  to  continue  their  depredations  on 
the  British  commerce  in  that  part  of  the  world,  was 
it  not  for  the  outfits  and  supplies  which  they  there 
receive :  that  the  naval  and  military  establishment 
which  the  French  have  made  at  the  Isle  of  France^ 
is  considered  by  that  nation  as  the  first  and  princi- 
pal objects  for  which  those  islands  are  held,  and 
supported;  and  that  by  mean  of  such  establishments 
alone,  they  compel  Great  Britain  at  all  times  to 
keep  a  powerful  naval  force  in  those  seas. 

Besides  the  general  part  of  these  atiidavits,  there 
are  particular  statements  of  vessels  which  had  been 
80  fitted  out  and  repaired  within  the  knowledge  of 
the  deponents,  such  as  the  Tritoii,  and  the  Princess 
Jtot/al^  indiamen,  which  had  been  captured  from 
the  British^  and  had  been  fitted  out  there  as  ships 
of  war,  and  the  JUJuren^Oy  and  other  vessels  of  Ad- 
iniral  Linois  squadron,  which  had  been  repaired 
there  after  an  engagement.  These  affidavits,  from 
officers  of  rank,  who  have  not  only  had  the  means. 
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The  ijut  ^1,0  have  sworn  that  they  always  considered  it 
8TATBS.  as  part  of  their  duty  to  obtain  the  best  information 
j^,  ,5ti^      in  their  power,  respecting  the  naval  and  military 

^•^*         establishment  of  France^  must  be  decisive  as  to  the 
character  of  these  ports. 

It  is  extremely  important  therefore  to  the  enemy 
that  islands  of  this  description  should  be  supplied 
with  naval  stores.  It  is  only  by  neutral  vessels  that 
they  can  be  obtained,  and  they  must  have  formed  a 
considerable  feature  in  the  neutral  commerce  with 
that  place,  as  far  as  it  could  be  conducted  with 
safety.  In  a  letter  found  on  board  this  ship,  there 
is  a  list  of  goods  proper  for  cargoes  to  be  sent  there. 
Amongst  them  are  included  spars,  masts,  tar,  and 
pitch.  That  neutrals  had  succeeded  in  furnishing 
their  supplies  to  a  great  degree  is  proved  by  ano- 
ther letter,  which  says,  that  "  naval  stores  are  plen- 
tiful, and  the  sale  of  them  d  nil."  From  the  same  cause 
it  appears  that  this  very  iron  had  proved  rather  a 
bad  speculation,  for  it  sold  to  a  loss.  There  can 
be  no  doubt  then  but  that  this  is  a  port  of  naval 
military  equipment,  of  great  consequence  to  the 
enemy,  and  of  the  greatest  injury  to  some  of  the 
most  valuable  interests  of  Great  Britain,  and  it 
follows  therefore,  that  every  article  which  can  fairly 
be  classed  under  the  description  of  naval  stores, 
and  bound  thither,  must  be  considered  as  clothed 
with  a  very  hostile  and  noxious  character. 

As  to  the  quality  of  the  iron,  which  composed 
so  lai^e  a  part  of  the  outward  cargo,  here  is  an 
affidavit  from  William  Hughes,  master  shipwright, 
John  Garrjfy  foreman  of  shipwrights,  and  John 
Brush  foreman  of  blacksmiths,  in  His  Majesty's 
naval  yard  at  Halifax.  They  swear  that  they  are 
thoroughly  well  acquainted  with  their  several 
branches  of  business,  and  know  well  every  mate- 
rial which  is  necessary  to  construct,  build,  or  re* 
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pair   a  ship  of  \\'ar,  and  their  opinion  is^  that  a 
ship  of  war  cannot  be  built,  repaired,  or  constructed       statm. 
without  iron  ;  that  Russia  flat  bar  iron,  or  flat  bar      2>m.  teth^ 
iron  of  an  equal  good  quality,  is  absolutely  neces- 
sary for  all   purpose  of  naval  equipment,  and  is 
used  in  large  quantities  in  constructing,  building, 
and  repairing  vessels  of  war.     That  it  is  used  both 
in  flat  plates,  and  in  bars,  for  making  bolts  and 
chains,  &c.  and  each  in  their  public  situations  are 
iu  the  habit  of  using  such  quantities  of  Russia  and 
other  flat  bar  iron  for  the  above  purposes.     With 
this,  is  an  affidavit  of  Mr.  Dawes  the  storekeeper, 
of  the  same  yard,  who  deposes  "  that  he  occasion- 
ally, and  at  stated  periods,  vi'hen  it  is  wanted,  de- 
mands from  the  honorable  navy  board  flat  bar  iron 
for  the   purposes  of  naval  equipment,   and  upon 
notes  or  demands  made  by  the  master  shipwright, 
issues  the  said  article  for  naval  equipments  accord- 
ingly."    It  is  clear  therefore,  that  this  iron,  so  well 
adapted  to  naval  purposes,  and  going  to  such  a 
port,  must  be  considered  as  decidedly  contraband. 
There  is  another  article,  concerning  which  there 
can  be  no  hesitation. 

John  Hill,  the  steward  of  the  vessel,  deposes 
opou  the  seventh  interrogatory  "  that  they  landed 
rt  the  isle  of  France  tar  in  barrels^  that  the  cargo 
consisted  of  flour,  tar,  and  iron,  that  they  used 
<>ue  of  the  barrels  of  tar  in  the  ship  and  rigging, 
kept  another  for  the  ship's  use,  and  the  remainder 
they  left  on  shore  at  the  Isle  of  France.  He  cannot 
•wear  to  the  exact  number  of  barrels,  but  he  is 
positive  there  were  as  many  as  twelve  barrels  and 
upwards  of  that  article."  It  has  been  said  that 
^e  quantity  was  very  small,  and  the  rule  of  law 
'^  been  quoted,  de  minimis  nan  curat  lex.  But 
^ery  little  quantity  contributes  something  to  the 
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^^The  conveniences  and  uses  of  the  enemy.     It  is  or 

xiAiKi.       with    such  small  sapphes    that  vessels    can    v€ 

iw.  i6t»i~    ^""^  *^  ^"g»ge  in  trade,  and  if  every  vessel  brin 

^^^'         what    taken   separately,   might  be  con>idered 

trifling,  the  amount  upon  the  whole  wil!  be  cc 

siderable.     If  that  argument  could    be   adniitt^ 

wen  supplied  as  the  island  was  with  such  articf' 

perhapd  no  individual  vessel  which    had    broug 

them,  would  have  been  liable  to  seizure,  and  t 

stock  as  it  was  consumed  might  be  removed  wi 

impunity. 

In  the  case  of  the  Ricktnondy  Brattel^^  the  ii 
portation  of  forty-two  barrels  of  pitch  and  tar,  thoU] 
of  the  paltry  value  of  ten  or  fifteen  pounds,  w 
considered  as  constitutiug  the  offence  of  conti 
band.  In  this  case,  as  well  as  in  that,  the  tar  w 
perfectly  concealed,  and  does  not  appear  in  any 
the  papers,  or  the  examination  of  the  master.  Tli 
was  a  cargo  going  likewise  to  the  same  port,  t 
Isle  of  France. 

Without  any  examination  of  the  other  arg 
meats  which  have  been  advanced  in  behalf  of  t 
captors, 

I  am  of  opinion,  that  this  vessel  and  cargo,  ' 
belonging  to  the  same  owners,  are  liable  to  cc 
fiscation. 

A^.  B.  This  case  was  appealed,  and  was  tfa 
abandoned  by  the  captors,  and  the  sentence  i 
versed  by  consent. 

*  Rob.  V.  325* 
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Enoch  Stan  wood's  Cctse.  Dee^iM, 

1807. 

/\N  the  7th  ot  Deceinhery  Enoch  Stanwood^  of  cjonnnitmeiit 
^  Yarmouth y  in  this  province,  was  arrested  by    o^Court!^ 
the  process  of  the  Court  of  Admiralty,  for  rescuing 
a  vessel  and  cargo,  out  of  the  custody  of  the  mar- 
shal, and  the  officers  of  the  customs. — Upon  which 
be  presented  ihe  following  petition. 

JVbra  Scotia  Court  of\ 
Vice- Admiralty. 

To  the  Right  Worshipful  Alexander  Croke,  Doctor 
of  LawR,  Judge  or  Commissary  of  His  Majesty's 
Court  of  Vice-Admiralty,  in  the  province  of 
Nova  Scotia. 

The  Petition  of  Enoch  Stanwood^  of  Yarmouth^  in 
the  county  oj  Shelburne^  Mariner. 
Most  humbly  sheweth, 

That  your  petitioner  being  now  in  prison  and  con- 
finement, for  an  high  offence  committed  against  the 
law,  and  a  contempt  of  this  honorable  court; 
and  having  most  sincerely  riepentcd  of  his  miscon- 
duct, and  illegal  proceedings,  begs  your  worship  to 
view  with  indulgence  the  contents  of  this,  his 
humble  petition,  and  to  bestow  a  merciful  attention 
to  the  prayer  thereof 

That  your  petitioner  was  employed,  some  time  in 
the  year  1803,  by  Messrs.  Georffe  Worsier^  Samuel 
Oall^  .and  James  Morrison^  of  Granville^  in  the 
county  of  Annapolis,  fanners,  as  master  of  the 
schooner,  Patiy^  to  go  a  voyage  to  the  Bahama 
"^'auds,  and  to  touch  at  Virginia,  in  tlie  United 
Statesy  on  her  return  homeward,  to  make  up  the 
^0  of  said  schooner.    That  while  in  Virginia^ 
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srf*^©'     your  petitioner  became  acquainted    with    a    Mr, 

citfc.         Thomas  Wilcock,  a  nierchaot  residing  there,  who 

x>^.  isd,      had  a  schooner,  called   the  Agnes,  which  he  was 

^^^'         desirous  of  selling ;  and,  iipon  his  purposing  to  sell 

her  to  your  petitioner,  (who  being  in  partnership 

with  the  above  named    persons,  *and    wanting    9, 

Tessei  of  that  kind,  for  the  purposes  of  tiieir  trade 

and  business,)  he,  your  petitioner  bouj^ht  the  said 

schooner  from  him,  paying  him  ^t  that  time  a  part 

of  the  consideration  money*  and  securing  to  him  the 

rest  by  a  bottomry  bond. 

That  he,  your  petitioner,  gave  the  command  and 
direction  of  the  said  schooner  Patty,  to  ihe  mate^ 
and  took  the  direction  of  the  said  schooner  A^nes^ 
himself,  and  sailed  in  her  from  Virginia,  bound  to 
Cape  Breton,  intending  to  touch  at  Yarmouth^  but 
on  his  way  he  met  with  such  bad  weather,  and  such 
strong  and  violent  gales  of  wind,  that  he  was 
obliged  to  put  into  Yarmouth,  in  distress,  and  after 
the  vessel  was  repaired,  he  sailed,  thence  bound 
for  Halifax,  to  get  a  main-sail,  and  to  dispose  of 
the  cargo,  if  he  should  find  a  good  market  there. 
But  on  his  arrival  at  Halifax,  his  schooner  was 
seized,  for  the  want  of  a  certificate  of  registry,  and 
on  taking  counsel  upon  the  subject,  and  being 
informed  that  the  vessel  would  be  forfeited  and 
condemned,  he  was  thrown  into  a  hopeless  and 
wretched  despair,  and  felt  extreme  vexation  and 
mortification,  at  the  loss  of  his  vessel,  on  a  ground 
which  had  arisen  from  his  ignorance,  not  being 
acquainted  with  the  law,  and  the  absolute  necessity 
of  having  such  a  document,  supposing  that  the  cer- 
tificate from  the  British  consul,  which  he  had,  was 
all  that  was  requisite.  And  being  advised  by  many 
persons  to  carry  away  the  vessel  secretly,  rather" 
than  to  lose  her  entirely,  and  being  urged  on  by  tb^ 
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•olicitation  and  advice  of  a  person  of  the  name  of    g^fj'^ooD's 
William  Smithy  who  had  an  old  register,  which  he         Ca»e. 
said  he  could  alter,  so  as  to  answer  the  said  schooner      d^c.  Mt, 
Agnes,  and  also  by  one  Thomas  Daltouy  master  of  a        ^^^' 
schooner  belonging  to  Messrs.  Foreman  and  Grassie, 
and  by  one  Captain  Kellyhom,  and  many  others 
who  were  strangers  to  your  petitioner,  and  whose 
names  he  did  not  know^  and  aided  by  the  assistance 
and  help  of  the  said  William  Smithy  Thomas  Dalton^ 
and  the  said  Captain  Kel/yhom,  who  promised  to 
assist  with  his  negroes,  but  was  not  requested  so  to 
do  by  your  petitioner.     Also  by  one  John  Trevoy,  a 
sea-faring  man,  and  a  man  of  the  name  of  Trider, 
he  was  prevailed  on  to  take  the  rash  and  ill^al  step 
of  secretly  taking  and  carrying  away  the  sails  of  said 
schooner,  out  of  the  stores  where  they  were  kept> 
and  of  carrying  away  the  said  schooner  out  of  the 
harbour  of  HaltfaXy  to  Virginia,  where  she  was 
taken  away  from  him  by  the  former  owner,  of  which 
illegal  and  criminal  act  he  has  had  cause  since  most 
sincerely  to  repent.     That   your   petitioner  most 
heartily  laments  all  that  has  passed  respecting  this 
unfortunate  event,  and  would  most  cheerfully  make 
any  atonement  towards  replacing  the  value  of  said 
property,  in  the  hands  of  your  worship,  to  be  dis- 
posed of  as  the  law  directs,  were  it  in  his  power: 
bat  begs  leave  of  your  worship  to  state,  that  so  far 
from  having  the  means  of  so  doing,  that  his  family, 
consisting  of  a  wife  and  six  children,  have  been  in 
niuch  distress  ever  since,  and  have  been  supported 
almost  wholly  by  the  parish,  and  must  continue  so 
QQless  he  is  restored  once  more  to  his  liberty,  when' 
lie  will  pursue  an  honest  and  industrious  line  of 
'ife,  for  th«»  support  of  himself  and  family;  and  will 
^ot  fail,  the  remainder  of  his  days,  to  remember, 
^ith  penitence  and  remorse,  the  sad  event  of  his 
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Enoch 

Stanwood's 

Cue. 

Du.tSd, 
1807» 


of  the  court,  or  of  the  prosecutors,  I  cannot  but  con* 
sider  as  an  aggravation,  rather  than  an  extenuation, 
of  your  oflTence — yon  plead  that  you  have  a  wife  and 
six  children  brought  into  a  state  of  distress  by  your 
misconduct.  Persons  in  that  situation  ou^ht  to  be 
doubly  cautious  how  far  they  commit  crimes  for 
which  the  innocent,  who  are  under  their  peculiar 
care  and  protection,  may  eventually  become 
sufferers. 

**  Taking  however,  into  consideration  the  dis- 
tressed state  of  your  family,  and  your  being  utterly 
incapable  of  making  any  pecuniary  compensation  to 
those  who  are  injured  by  your  conduct ;  the  impri- 
sonment you  have  already  undergone—the  great 
sorrow  and  repentance  you  express  for  your  offencei 
and  your  solemn  promise  in  future  to  demean  your- 
self as  a  good  and  peaceable  subject ;  and  since  his 
Majesty^s  officers  have  declared  that  they  have  no 
wish  or  intention  to  carry  on  the  prosecution  farther 
against  you,  I  am  disposed  upon  this  your  petition 
to  extend  the  mercy  of  the  court  towards  you,  and 
to  decree  a  supersedeas  of  the  attachment,  upon 
which  you  will  be  discharged  from  custody.  " 


Jtm.  S6tb, 
1808. 

The  rights  ind 
|>owen  of  Cap- 
tun  and  Prize 
AgentSy  over 
captorer  and 
proceeds,  be- 
fore final  sen- 
tence, COBSi* 

4ercd. 


The  Herkimer,  Church. 

THIS  vessel  was  condemned  (see  Ante.  p.  17.)  I 
August^  1806,  and   appealed.     A  decree  of 
prelivery  and  appraisement  was  sued  out.     A  difi.- 
culty  having  arisen,  as  to  taking  the  property  upon 
bail,  the  parties  prayed  a  sale.    The  purchaser  re- 
tained the  proceeds  in  his  hands,  and  a  monition 
issued  against  him  to  pay  them  in.    An  appearance 
to  the  monition  under  protest  was  given  in,  and  tb& 
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cause  came  on  upon  this  return.    The  particular    „   ti»« 

*^  ,  "^  Herkimeh. 

circumstances  are  fully  stated  in  the  judgment 


Judgment. — Dr.  Croke. 

The  case  which  now  remains  for  the  decision  of 
this  court,  arises  upon   a  monition  issued  against 
Andrew  Belcher,  Esq.  "  to  bring  into  the  Registry 
the  sum  of  ^4 1,671  195.  4cf.,being  the  proceeds  of  the 
ship  Herkimer  ^x\A  cargo;  and  also  interest  thereon 
at  the  rate  of  five  pounds  per  centum  |)er  annum,  to 
commence  from  six  months  from  the  day  of  sale ;  or 
to  shew  cause  why  he  should  not  pay  the  same."* 
This  vessel  and  cargo  were  condemned  on  the  1st  of 
August^  1806,  and  an  appeal  was  entered  on  the  6lh 
of  the  same  month.     A  decree  of  unlivery  and  ap- 
praisement was  sued  out,  and  on  the  return  the  va- 
luation of  the  ship  appeared  to  be  ^:^(>00,  of  the  cargo 
£37,896  f>s.  3d.y  making  in  the  whole  ^^40,896  6s  :id. 
correnry.     A  motii»n  was  made  by  the  captors  to 
take  the  property  upon  bail;  but,  difficulties  having 
occnrred  in  procuring  securities,  the  parties  jointly 
prayed  the  court  to  direct  a  e^ale  of  the  property,  and 
the  proceeds  to  be  paid  into  the  registry.     The  c»>m- 
mis^ions   for  the  sale  of  ship  and  cargo,  issued  ou 
the  18th  and  27th  of  Septemhery  returnable  in  the 
nsual  form  in  one  mouth.     The  sale  by  public  auc- 
tion was  made  on  the  2.9th  of  September ,    I80(i,  by 
Messrs.  Hill  Sf  Co.     The  conditions  were,  that  the 
purchase  money  should  be  paid  iii  six  mouths,  when, 
Mr.  Belcher  became  the  purchaser  of  the  ship,  and 
Ac  greater  part  of  the  'cargo,    for    the    sum  of 
j£41,67l5.  19  4rf.     The  marshal  returned  the  com- 
Joiggion  of  sale,  without  the  proceeds,  winch  he  al- 
ledged  were  in  the  hands  of  the  purchaser,  to  wh(»pai 
^  had  applied    for  payment,  but  without  eticct. 
^pon  the  23d  6Vp/^mier,  1807,  a  general  order  of  the 


Jon.  «6tli, 
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The 
Hkrkimbr. 

Jon.  Uth, 
1808. 


court  was  made  for  all  purchasers  of  prize. goods  to 
pay  in  the  proceeds.  No  notice  of  this  order  was 
taken ;  a  second  general  order  was  then  made  upon 
the  29th  of  December^  and  a  monition  was  issued 
against  Mr.  Belcher. 

To  this  monition  an  appearance  has  now  been 
given,  under  a  protest  against  the  jurisdiction  of  the 
court,  which  it  will  be  necessary  first  to  consider ; 
because  if  the  court  has  gone  beyond  the  line  of  its 
authority,  the  party  is  entitled  to  his  dismissal. 

The  substantial  part  of  the  protest  alledges,  *^  that 
the  said  ship  Herkimer  and  her  cargo,  were  sold  at 
public  auction  by  Charles  Hill  and  Company,  of 
Halifax^  auctioneers,  in  pursuance  of  an  advertise 
ment  inserted  in  the  public  newspapers  of  Halifax 
inviting  purchasers  to  the  said  auction ;  that  the  pro- 
ponent was  one  among  the  bidders  at  the  said  auction, 
and  being  the  highest  bidder  for  the  said  ship  and 
cargo,  did  purchase  the  same  of  the  said  Charles 
Hill  and  Company,  for  the  sum  of  ^41,671  195.  4rf., 
and  received  from  him  a  bill  of  parcels  of  the  said 
purchase  in  the  naine  of  the  said  Charles  Hill  and 
Company^  as  auctioneers^  and  not  as  persons  acting 
under  the  authority  of  this  worshipful  courts  asappedrs 
by  the  said  bill  of  parcels  hereunto  annexed^  aud  the 
proponent  humbly  submits  tnat  the  said  Charles  Hill 
and  Company  alone  can  be  entitled  to  enforce  the 
payment  of  the  said  £41,671  \9s.  4f/.,  so  bid  by  him 
for  the  ship  Herkimer  and  cargo  as  aforesaid.  This 
proponent  therefore  humbly  prays  the  judgment  of 
this  worshipful  court,  whether  he  the  proponent  ia 
bound  to  submit  to  the  jurisdiction  of  this  court  ip 
the  matter  of  the  said  monition." 

"  Sworn  to  and  signed  by  Andrew  Belcher'* 
In  arguing  upon  this  protest,  it  was  assumed  hf 
counsel  that  the  contract  of  Sale  was  made  mereljr 
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with  the  auctioneer,  and  ihe  sale  itselfnot  under  the     „  "^^ 

'  Herkimer* 


authority  of  the  Court  of  Admiralty — I  do  not  think 
it  at  all  material  to  the  case,  but  the  facts  will  not  "ai^.'**' 
bear  them  out  in  this  assumption.  The  advertisement 
in  the  public  papers  expressly  stated  the  sale  to  be 
made  by  the  authority  of  the  Cour(  of  Admiralty; 
the  bill  of  parcels,  annexed  to  the  protest,  is  headed 
"  Andrew  Belcher^  Esq.  bought  of  Charles  Hill  and 
Company  at  Admiralty  Sales;''  and  it  is  to  be  ob- 
served that  Mr.  Belcher  has  not  sworn  positively 
that  he  purchased  the  goods  of  Messrs.  Hill  and 
Company,  merely  as  auctioneers,  and  not  as  persons, 
acting  under  the  authority  of  the  Court  of  Admi- 
i^Uy,  but  that  Messrs.  /fi7/ and. Company  had  so 
stated  themselves  in  the  bills  of  parcels. 

But  admitting  the  fact  in  its  fullest  extent,  still 
there  is  nothing  upon  the  face  of  the  monition  itself 
or  in  this  protest  which  can  oust  the  court  of  its  ju- 
risdiction.    The  respondent  is  monished  to  pay  a 
certain  sum  of  money  which  is  alledged  to  be  the 
proceeds  of  the  ship  Herkimer  and  cargo.     Upon 
tbat  allegation  the  jurisdiction  of  the  court  is  founded. 
Mr.  B.  admits  that  he  is  in  possession  of  those  pro- 
ceeds.    Whether  he  purchased  them  at  public  auc- 
tion, whether  he  may  be  answerable  for  the  amount 
10  iMessrs.  Hill  &  Co,  is  perfectly  irrelevant :  for  the 
itubborn  fact  still  remains  unshaken,  that  the  res- 
pondent is  in  possession  of  the  proceeds  of  this  Ship 
and  cargo.      Whatever  matter  therefore   may   be 
pleaded  in  answer  to  the  monition,  the  admitted 
'act  is  sufficient  to  found  the  jurisdiction  of  the  Court; 
which  has  the  exclusive  cognizance  of  Prize,  and 
the  proceeds  of  Prize,  with  all  incidental  questions 
which  may  arise. 

The  Court  will  naturally  feel  some  degree  of  de^ 
licacy  in  discussing  the  subject  of  its  own  authority :  it 

Kg 
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The         affords  it  therefore  a  considerable  degree  of  satisfac- 

m 1    tion,  that  it  is  able  not  to  rest  the  point  upon  its 

^^^m!^'  own  assertions  but  rather  to  refer  to  the  decisions 
of  other  Courts  of  Justice,  those  of  Westminster 
Hall,  and  in  cases  of  prohibition. 

The  Solicitor  General  quoted  a  dictum  of  Liord 
Kenyofiy  in  the  case  of  Smart  against  Wolffs  in  sup- 
,  port  of  this  protest,  "  that  if  the  legal  property  in 
prize  goods  was  altered,  as  by  sale  in  market  overt, 
the  Court  of  AdoQiralty  might  no  longer  have  juris- 
diction over  them."  In  the  first  place,  this  mere 
obiter  dictum  of  that  eminent  Judge,  expressed  too 
with  some  hesitation,  was  not  admitted  by  another 
Judge  upon  the  bench,  of  no  less  res  peel  ability, 
Mr.  Justice  Bullery  who  doubted,  supposing  the 
plaintiffs  had  obtained  these  goods  under  a  legal 
title,  under  which  "  they  might  have  retained  the 
possession,  whether  that  circumstance  would  be  a 
ground  for  prohibition."  Su|)posing,  he  says,  that 
they  had  obtained  the'possession  of  them  in  market 
overt,  or  under  any  legal  title,  still  I  think  a  prohi- 
bition ought  not  to  be  granted  on  that  account, 
*^  because,"  he  adds  afterwards,  "  that  he  does  not 
see  why  they  could  not  defend  themselves  upon 
that  plea  in  the  Admiralty,  as  well  as  in  othei* 
Courts." 

But,  secondly,  to  make  this  dictum  applicable  to 
the  present  case,  it  should  have  been  a  monition  to 
call  in  the  ship  and  cargo  themselves.  Had  a  mo- 
nition to  that  effect  been  directed  to  a  person  who 
had  bond  Jide  purchased  them  at  public  auction, 
whether  under  the  marshal's  authority,  or  in  the 
common  course  of  trade,  the  party  might  have 
availed  himself  of  Lord  Kenyon's  opinion,  as  far  ac- 
it  was  valid ;  but  this  is  a  monition  not  to  call  in 
property  sold  in  market  overt,  but  the  price,  the. 
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proceeds  of  that  property  so  sold,  and  which  are     gg^'J^g^ 

admitted  to  be  in  the  parties  hands.         ^  — ^ — 

Upon  that  pointy  this  case  of  Smart  and  Wolff  \s  "leos.  ' 
decisive.  It  was  there  adjudged,  that  the  Court  of 
Admiralty  has  the  power,  which  it  has  repeatedly 
exercised,  of  issuing  monitions  to  require  persons  to 
bring  in  so  much  of  the  proceeds  of  prize  as  remains 
in  their  hands,  as  having  the  possession  of  the  pro^ 
ceeds  hy  whatever  means  they  may  have  been  ob- 
tained. "The  proceedings  in  that  case  were  said 
by  Judge  Buller  to  have  been  founded  on  the  plain- 
tiflTs  having  the  possession  of  the  proceeds,  in  which 
character  they  are  amenable  to  the  Court  of  Ad- 
miralty/' 

In  the  case  of  the  Danish  ship  Noysamhed^  7  Ves. 
janr.  593,  a  prohibition  was  moved  for  upon  grounds 
something  similar,  though  still  stronger,  than  what 
is  stated  in  this  protest,  and  has  been  argued  so 
warmly  by  the  advocates,  namely,  that  the  contract 
was  with  the  auctioneer,  mere  matter  of  account  with 
him,  and  perhaps  settled.    A  cargo  was  condemned 
by  the  Vice-Admiralty  Court  at  Tortola^  was  sent 
to  Charley  at  Liverpool,  and  was  sold  by  him  for  the 
benefit  of  the  captors.    The  Court  of  Appeals  re- 
versed the  sentence,  and  decreed  restitution.     A 
iQonition  issued  against  Charley  for  the  proceeds. 
He  moved  for  a  prohibition  on  the  ground  that  the 
property  was  consigned  to  him,  not  as  a  prize  agent ^ 
^as  a  general  merchant^  and  that  he  had  since  aC' 
^<^^edJor  the  proceeds  to  the  consignors,  but  the 
I^rd  Chancellor  thought  that  a  question  proper 
fcrthe  Court  of  Admiralty  to  decide,  as  incidental 
to  the  principal  question  of  prize ;  and  that  there- 
^re  he  was  not  authorised  to  grant  a  prohibition. 

In  a  subsequent  case,  Willis  against  the  Commis- 
^en  of  Appeals  in  Prize  Causes^  JEast.  5.  22.  it 
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was  tluw  laid  down  by   Lord  Eilenborough^  "  It  is 
■•■  clear  that  the  Court  of  Admiralty  has  jurisdictioa 

1808.  '  in  rem,  and  may  take  into  its  possession  the  thing 
itself,  or  the  proceeds  wherever  they  tnay  be  Jound^ 
either  in  the  handii  of  the  principal  captor ^  or  agents 
or  of  any  oilier,  who  has  uo  lawful  title  to  l^old, 
them."  And  Justice  Laurence  adds,  *'  ii  is  sup- 
posed that  the  Prize  Court  has  jurisdiction  over 
the  agent  only  under  the  prize  acts  ;  but  this  is  not 
so ;  for  if  those  acts  had  never  been  passed,  that 
Court  would  have  had  jurisdiction  over  the  res^  and 
the  proceeds  of  it,  into  whatever  hands  they  get." 

These  cases  clearly  shew,  that  the  jurisdiction  of 
the  Court  of  Admiralty  overprize,  and  the  proceeds 
of  prize,  wherever  they  may  be  found,  and  under 
whatever  title  they  may  have  been  obtained,  is.  al- 
most vyithout  limit  or  controul,  and  that  the  grounds 
stated  in  the  protest,  auii  in  the  arguments  adduce4 
by  the  gentlemen  at  the  bar,  are  not  founded  in  law; 
and  X  therefore  over-rule  the  protest. 

The  monition  then  having  been  issued  witliin  the 
proper  jurisdiction  of  the  Court,  the  respondent  is 
bound  to  comply  with  the  requisition  contained  in 
it,  eith(?r  by  paying  the  money,  or  shewing  cause 
why  it  should  not  be  paid.  This  he  has  done  in  his 
answer  and. return,  i;pon  oath. 

"  III  this  he  states  "  that  a  proposal  was  made  by 
the  claimants  after  condemnation  to  purchase  the 
ship  and  cargo  from  the  captors ;  after  much  nego- 
ciation,  the  captors  consented  to  sell  the  same  to 
the  claimants  for  jg24,000,  Halifax  currency.  Tbat 
Captain  Henry  Whitby^  who  captured  the  ship,  told 
the  resppnfient  that  he  would  prefer  taking  Jg24»000 
than  to  the  receiving  the  proceeds  three  or  four 
years  afterwards.  That  in  consequence,  Captaia 
Whitby^  his  officers,  and  crew,  unsolicited  by  the 
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respondent,  and  without  consulting  him,  executed         Th« 
to  him  a  special  letter  of  agency y  authorising  him  on  -1 

their  behalf  to  sell  the  said  prize,  subject  to  all  in-  "^Taol!*' 
cambrances,  for  £24,000,  ratifying  whatever  bar- 
gain or  agreement  the  said  respondent  should 
make,  provided  he  obtained  the  said  sum  of  £24,000 
to  be  divided  to  the  captors,  without  deduction. 
That  in  consequence  he  agreed  with  Edward  Gris- 
woldf  one  of  the  parties  in  the  claim,  who  was  fully 
empowered  by  all  the  other  claimants,  to  sell  the 
same  for  the  aforesaid  sum,  together  with  every  ex- 
pence  which  had  or  might  occur,  upon  condition 
that  he  should  engage  on  behalf  of  said  claimants 
to  discontinue  and  withdraw  the  appeal ;  and  the 
respondent  and  Edward  Griswoldy  did,  for  and  on 
behalf  of  their  respective  constituents,  conclude  the 
aforesaid  bargain  of  sale. 

"  That  when  the  parties  were  about  to  carry  the 
taid  agreement  into  effect,  John  Pool  Beresford^ 
Esq.  on  whom  as  senior  officer  the  command  of 
His  Majesty's  ships  devolved,  claimed  as  flag  of- 
ficer one  eighth  part  of  the  said  prize,  and,  upon 
bis  asserted  interest,  objected  to  the  agreement, 
and  applied  to  this  Court  to  prevent  the  same  from 
being  carried  into  effect,  whereby  the  said  agree- 
ment was  prevented  from  being  completed,  and 
tbe  captors  became  involved  in  a  legal  controversy, 
^t  the  captors  being  of  opinion  that  Captain  Be-' 
fjord's  claim  would  never  be  admitted  in  a  Court 
of  Law,  and  the  agreement  beneficial  to  them,  ex- 
Pi^essed  their  desire  to  carry  the  same  into  effect, 
^i  to  put  an  end  to  the  controversy  notwithstand- 
ing ;  and  for  that  purpose  moved  the  Court  for  an 
order  for  the  sale  of  the  ship  and  cai^o,  and  it  was 
^peed  by  the  respondent  and  Griswold^  that  the 
^pendent  should  purchase  ship  and  cargo  at  pub- 
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Hbr!^^*         '*^  auction  for  the  purpose  as  aforesaid,  and  that 

— — he  should  hold   the  property  so  purchased  to  the 

"^^808.^'      amount  of  i;24,000,  and  the  captors  expences,  and 
that  the  reniaiuder  should  he  held  by  the  claimants. 

"  That  the  ship  and  cargo  were  accordingly  put 
up  to  auction,  and  purchased  by  the  respondent 
for  ^41,671  19^.  Ad.,  and  he  believes  if  he  had  not 
bid  they  would  not  have  produced  much  above 
£36,000. 

"  That  he  would  not  have  been  concerned*  if  he 
had  apprehended  that  it  would  have^been  required 
of  him  to  pay  into  Court  the  proceeds,  the  particu- 
lar object  being  to  carry  into  effect  the  agreement. 

*'  That  after  the  sale  the  respondent  retained  of 
the  cargo  to  the  amount  of  £24,000,  and  the  re- 
mainder was  delivered  to  Edward  Griswold  upon 
the  express  condition  that  the  same  should  be  re^ 
funded  in  the  event  that  the  sale  made  by  him 
could  not  be  carried  into  effect,  and  that  it  should 
finally  be  determined  that  the  appeal  should  be 
prosecuted. 

"  That  the  respondent  considers  himself  respon- 
sible to  the  captors  for  £24,000,  and  bound  to  pay 
whenever  all  the  difficulties  which  prevented  the 
final  execution  of  the  agreement  should  be  re-* 
moved, 

'^  That  a  part  retained,   the  bark  and   copper, 
amounting  to  ^17,747  19^.,  was  sent  to  Lo9idou  and 
insured.    The  16th  December,  1806,  he  shipped  the 
bark  in  the  Yarico,  which  was  captured.     On  the 
13th  February,  1807,  he  shipped  the  copper  in  the 
Trustify  which  was  lost,  she  sailed  21st  February^ 
That  he  is  advised  that  it  will  be  impracticable  Up 
recover  from  the  underwriters  until  he  receives  9^ 
certificate  of  the  custom-house  at  Halifax,  date^^ 
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ooe  year  and  a  day  from  the  sailiog  of  the  vesseli         The 
that  she  had  not  been  heard  of.  >•  -  i 

"  That  the  parties  proceeded  to  carry  the  agree-     ^^i^^* 
meiit  into  effect.    The  opinion  of  Sir  /.  Nicholl  was 
taken,  who  declared  the  aforesaid  agreement  could 
be  validly  carried  into  effect,  after  giving  due  notice 
to  the  parlies  ^ho  hqtd  not  assented. 

'*  That  a  meeting  was  held,  and  that  it  was 
agreed  that  Captain  Whitby  should  give  indemnity 
against  Captain  Beresfard's  claim,  and  others.  That 
he  believes  that  all  difficulty  has  been  removed, 
that  Griswold  directed  James  Stewart^  Esq.  to  with- 
draw the  appeal  whenever  the  agreement  could  be 
carried  into  effect,  and  which  he  is  ready  and  wil- 
ling to  do,  and  the  captors  and  claimants  are  satis- 
fied and  content  the  property  should  rest  and  re- 
main as  it  is,  and  Captain  Bere$ford^$  agents  are 
likewise  satisfied. 

*'  That  the  respondent  owns  property,  free  from 
debts,  to  a  larger  amount  than  j£24,000,  and  has 
{property  sufficient  to  pay  £41  671,  but  it  would  be 
highly  detrimental,  if  not  ruinous  to  him,  to  be  com- 
pelled to  pay  either  of  the  said  sums  into  Court,  when 
be  has  received  but  a  small  part,  that  he  has  not 
derived  the  smallest  advantage  from  this  transac- 
tion ;  and  that  it  would  be  grievously  oppressive 
upon  him  to  enforce  obedience  to  a  monition  which 
iH>  person  interested  in  the  said  prize,  or  any  part 
thereof,  wishes  should  be  enforced  against  him." 

Upon  this  answer,  as  was  properly  stated  by  the 
counsel,  two  questions  arise,  1st.  Whether  there 
was  any  thing  illegal  in  the  agreement  of  sale  be- 
tween the  captors  and  claimants  ?  And  2dly.  Whe- 
ther the  Court  had  any  right  to  interfere? 

In  considering  the  first  question,  it  is  necessary 
to  ascertain  precisely  in  what  situation  the  respon- 
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The         dent  stands  before  the  Court,  since  that  sitdationt 
.   has  been  represented  by  his  eonnsel  in  a  variety  of 

laee!*'      different  lights. 

If  he  is  to  be  taken  as  a  mere  purchaser ^  as  was 
sometimes  stated  in  the  arguments,  the  whole  of 
the  answer  is  perfectly  irrelevant.    For  from  the 
moment  the  purchase  at  auction  was  complete,  the 
ship  and  cargo  were  the  absolute  property  of  the 
purchaser,  to  dispose  of  in  what  manner  he  pleasecl^ 
nor  is  the  Court  in  the  least  concerned  in  any  sub^ 
sequent  transactions :  but  then  the  respondent,  the 
same  as  any  other  indifferent  person,  is  liable  to  pay 
the  price,  according  to  the  conditions  of  sale,  and 
no  legal  defence  can  be  set  up  against  the  payment. 
But  it  appears  from  this  answer,  and  the  argu- 
ments of  his  counsel,  that  the  respondent  does  not 
place  his  case  upon  that  footing.    He  states  himself 
to  have  been  an  agent,  authorised  by  Captain  WkU* 
%,   and  the  crew  of  the  Leander^  to  sell  to  the 
claimants  in  this  case,  the  Herkimer  and  her  cargo^ 
for  the  sum  of  ^24,000  and  the  charges ;  that  the 
sale  made  by  Mr.  HiU  was  only  an  amicable  salie; 
merely  between  the  parties  to  ascertain  the  value ; 
that  the  parties  never  intended  it  to  be  a  real  sale^ 
bat  a  mere  form  to  enable  them  to  carry  tlie  agree* 
raent  into  execution,  that  the  respondent  therefopsi 
the  nominal  piirchaser,  was  not  liable  to  be  called 
upon  to  pay  into  Court  the  proceeds  of  that  sale^ 
but  was  answerable  only  to  the  captors,  and  for  the 
smns  wiiieh  they  had  depositcnl  with  him  in  conse- 
quence  of  these  agreements,  namely,  the  «£iM,000 
and   the   surplus    for   expences,   after  (TmwoAfr 
£9^704  were  deducted,  and  which  ^24,000,  toge« 
ther  with  the  surplus,  were  in  reality  the  sum,  of 
price,  which  Griswt4d' h^d  paid  the  captx>rs  for  the 
Merkimer  and  cargo^  under  the  bargain  amdsale'. 
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A  great  deal  of  argument  has  been  ased  to  prove        ^^ 
the  legality  of  compromises.     It  does  not  seem  to   .^.-.—^ 
me  to  have  any  thing  to  do  with  the  present  ques-      '''^b^,^ 
tioD.    Compromises  no  doubt  have  been,  and  may 
still  be  made.  Parties  may  recede  from  their  rights, 
may  desert  their  appeals,  and  may  dispose  of  their 
interests,  whether  present,  or  only  remote,  or  con- 
tingent, upon  any  terms  or  conditions  they  chuse ; 
but  the  real  question  before  the  Court  upon  this 
defence  is,  whether  the  captors  have  such  a  vested 
interest  in  the  prize  itself,  or  the  proceeds  of  the 
prize,  in  the  present  stage  of  the  cause,  that  they 
can  take  possession  of  them,  and  alienate  them, 
without  any  authority  from,  and  in  defiance  of,  the 
Court  of  Admiralty. 

I  must  own  I  have  my  own  private  opinion  upon 
compromises :  that  they  are  making  a  job  of  war, 
Qot  very  honorable  to  the  nation,  and  bad  policy  in 
the  end  for  the  navy  themselves,  and  many  high  and 
eminent  persons  have  entertained  the  same  idea. 
Bnt  that  is  only  my  own  private  opinion,  and  I  am 
certainly  not  disposed  to  throw  any  impediment  in 
the  way  of  a  compromise,  when  conducted  in  a  le- 
gal, justifiable,  manner,  and  the  parties  think  it  for 
tlimr  interest ;  as  I  trust  I  have  ever  endeavoured 
to  promote  the  real  good  and  advantage  of  the  ser- 
vice, as  far  as  was  consistent  with  an  impartial  per- 
^nqance  of  my  duty.    But  I  cannot  but  resist  an 
Attempt  in  parties  to  take  the  whole  law  into  their 
Own  hands,  and  to  wrest  prize  property  out  of  the 
legal  custody  of  the  Court. 

If  this  power  of  attorney,  and  the  agreement 
Sounded  upon  it,  were  merely  executory^  and  to  ope- 
^^e  only  after  final  sentence,  as  was  contended  by 
tbe  Kill's  Advocate,  I  do  not  see  how  they  could 
^all  apply  to  the  present  state  of  the  case;  they 
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¥be         cannot  be  any  authority  to  the  respondent  to  keep 
■  .  possession  of^  or  to  dispose  of  capture  or  proceeds^ 

*J^'^  until  the  time  arrives  when  they  are  to  become  ope* 
rative.  They  cannot,  as  powers  from  the  captors, 
or  as  agreements  with  the  claimants,  justify  an  in* 
termediate  possession,  or  disposal  of  tiie  capture  or 
proceeds ;  unless  he  has  a  right  to  such  possession, 
or  to  make  such  disposal,  from  some  other  quarter* 
But  I  think  it  is  pretty  evident,  that  this  power, 
and  agreement,  are  in  verbis  de  prasenti^  and  have 
been  actually  executed^  as  was  admitted  by  the 
King's  Solicitor.  Such  was  clearly  the  intention 
and  understanding  of  the  parties.  The  respondent 
was  in  possession  of  the  ship  and  cargo.  He  says 
in  his  answer,  that  '*  he  and  Edward  Griswold  did 
conclude  the  bargain  and  saleJ^  It  was  actually  car- 
ried into  effect :  for  the  respondent,  retaining  in  his 
own  hands  a  part  of  the  cargo  to  the  amount  of 
^24,000,  and  upwards,  as  an  equivalent  for  the 
purchase-money  which  Griswold  was  engaged  to 
pay,  delivered  the  vessel,  and  the  remainder  of  the 
cargo  to  Mr.  Griswold.' ^Theve  was  indeed  an  agree> 
tnent,  that  in  case  the  former  agreement  could  not 
be  carried  into  effect,  that  Edward  Griswold  should 
refund  the  sum  of  £9,704  10^.;  but  the  sale,  subject 
to  that  sort  of  contingent  defeasance,  was  neverthe 
less  actually  made  and  completed  as  a  pre3eDt 
transaction,  by  delivery  of  the  goods,  and  the  pay- 
ment of  the  price. 

The  question  then,  whether  this  is  a  legal  agrees 
IIQent,  or,  in  other  words,  whether  the  parties  had  a 
right  to  sell  the  ship  and  cargo  to.  the  claimants  in 
the  present  stage  of  the  cause,  depends  upon  these 
points : 

Ist  Whether  captors  have  a  disposable  properly 
in  things  captured,  or  the  proceeds  of  theno^  befon 
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Jen.  f6t^ 


final  adjadicatiou  ?  And  i^hat  is  the  final  adjudw     Hg^JuMEm. 
cation  ? 

^dly.  If  they  have  no  disposable  property,  it  will 
be  necessary  to  consi«ler  who  is  entitled  to  the  cus- 
tody  or  possession^  of  captures  and  proceeds  until 
that  period?  And  how  that  right  of  custody  or  pos- 
seosioii  is  to  be  exercised  ? 

Upon  the  first  point  it  must  be  observed,  that 
even  after  final  sentence,  and  condemnation,  it  in 
far  from  being  clear  and  certain  that  the  captors 
vonld  become  entitled  to  the  whole,  or  eveu  ^uy 
part  of  the  capture. 

1.  It  is  possible  that  the  crown  might  claim  the 
whole  of  this  prize.  I3y  one  clause  of  the  prize  act^ 
it  is  enacted  that  upon  proof  of  the  breach  of  any 
of  His  Majesty's  instructions  relating  to  prizes,  or 
of  any  offence  against  the  law  of  nations  committed 
by  the  captors  in  relation  to  any  prize,  or  the  per- 
sons taken  on  board  the  same,  the  prize  shall  be 
condemned  to  His  Majesty's  use  and  disposal. 
Sec,  32.   Prize  Act. 

By  another  clause.  Sec.  20,  it  is  enacted,  that  in 
case  any  ship  or  goods  shall  be  taken  and  restored 
by  thp  commander  of  any  vessel  of  war  belonging  to 
His  Majesty,  clandestinely,  or  by  collusion,  or  con* 
nivance,  or  by  consent,  (unless  the  same  shall  after- 
wards be  allowed  and  approved  by  the  Court  of 
Admiralty)  such  commander  shall  forfeit  the  sum 
of  £lOOO,  and  the  goods  and  ship  so  taken  and  re- 
stored, shall  be  adjudged  as  good  prize  to  His 
Majesty, 

It  is  not  for  me  to  decide,  in  the  present  stage  of 
tbe  ^ause,  whether  such  a  forfeiture  has  been  in- 
curr^.  But  is  it  clear  that  it  has  not  ?  It  is  capa- 
I>1^  4t  least  of  some  doubt  and  ai^ument :  this  ship 
ftnd  goods  bave  been  certainly  taken  and  restored 


CASES  DETERMIXED  Z^ 

hy  the  rnmrnanciiT,  ^nil  can  ^i  3«r  -51.-1  Ttie^ 
than  r!:milt->?:iii-l'-  !)v  <v)|li;>:.!n.  :   .z  tu;:*--:  ir : 

■  m 

colour  of  a  -.nit',  .i::cl  ^vas  :i"t  ii!  •  -".  '  i^n™ 
by  the  C  )Mrt  nt  Xtimir.ilv .  In  :-  '  ^-imi 
the  claase  reiiii.iiir  to  privati^r-.  "..-  "^  ":-  "* 
out  lieiii'^  l)r)i::r.iL  to  aiijiuiifrat'.i.n  *  -^"t  zLiJffixi 
but,  in  the  l:iru-r  i>:irr,  resjjef:t;tiir  i:^:;  •  -iiii» 
.iuch  fMalitir.ririon  is  t  >  b"  f.HM'i:  -    1^^:  ^^  '^-S 

m 

applies  to  a  re>tilntioii  at  any  tinirr  :r:*  --:  ixwi 
tenre.  L'n^ler  the  direct  words  lAfi  .jj'cn:.'!^  ■ 
ing  of  the  Act  the  case  does  w-:  '  -^^'Uiuii  rims, 
^as  ar;*iied  by  counsel,  that  it  '.-Ju..:  i«:c  :•*  A 
tention  of  the  act  to  apply  to  cnrnpromLim.  £«^  i 
if  the  comppomi.se  was  of  such  a  kin*:.  u.ir  xc 
f*e  lejfally  carriefl  into  execati'^n  :  2>  1  rToijra 
which  wa,s  not  to  take  effect  uatii  iT'^r  inUi. 
t**nce.  But  would  this  equitable  iztcrpr^fi^C'Hi 
^''>*'i'I,  if  the  compromise  w:i.s  ofs'ich  :kixnn^ 
it  roulfl  not  be  If^ally  anpporte«J?  !::.*•?  «! 
had  r#'s<toref|  t!.e  ship  and  carzo  be;-: re  wl^y  S 
rijjht  HO  to  do? 

It  in  certainly  the  Jt/wnV  of  thri  Ac:  t>  pnr'^cio 
vance  between  fiarties,  and  re>til»-:t::ns  «::3*:<: 
infenrntion  of  the  Court  of  Adniir^!:y.  li  iE« 
VMH*'%  of  conipromiHe  the  parties  haie  n:-;  pcooR 
to  crarry  lh#rn  into  execution,  until  the  r'r*:*'^? 
legnlly  flirlivrnd  by  the  Court,  upc«na  azal  ^^eal 
of  coiidfuiuation,  or  restitution  bv  a::TeeiJi?e«L 
livrens  and  Ruvh-.r,  the  properly  was  cc-l  <*> 
disposed  cd';  for  orii*  n-ason  assianed  for  the' 
proniiKe  was  to  mable  the  parties  to  obia:a  a 
w^nti'iin*  in  order  to  Nrll  and  take  advantage  ol 
ukarkf'fN,  when  riHiorid  by  final  senteuce.  am 
before;  iiotwItliHtiindMiK  the  agreement  of  the 
parties,  tlic  ^^%w\  proceeded  to  Amsterdam. 
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But  here  all  has  been  done  without  any  interren-  hbr^br. 
tion  of  the  Conrt,  or  final  sentence  obtained.  Under  — — 
colour  of  an  order  for  sale,  which  the  parties  the^l-^  'lacw. 
selves  represent  as  a  merely  fictitious,  and  not  a 
lend  Jide  sale,  merely  between  the  parties  to  ascer- 
tain the  value,  and  never  meant  to  be  a  real  sale, 
&e compromise  and  restitution  have  been  completed. 
If  this  does  not  amount  to  a  connivance,  and  real 
restitution,  I  do  not  know  what  does.  Nothing  re- 
mains for  the  court  to  do ;  the  parties  have  no  occar 
sion  for  any  farther  proceedings,  they  do  not  stand 
in  need  of  any  farther  sentence.  They  have  got  the 
property,  and  as  they  have  made  a  private  division 
of  it,  so  thej^  may  proceed  to  a  private  distributiony 
and  if,  according  to  the  arguments  of  counsel,  these 
are  the  only  parties  interested,  who  else  has  a  right 
to  interfere?  The  Court  of  Admiralty,  and  the 
Prize  Cause  may  rest  in  statu  quo  to  eternity,  these 
parties  have  certainly  no  further  occasion  for  them, 
the  business  is  as  much  completed,  without  final 
sentence  of  the  Court,  and  any  cognizance  in,  or  in- 
tervention of,  the  Court,  as  if  the  vi^hole  had  beea 
done  at  sea — the  very  mischief  intended  by  the  Ac| 
to  be  guarded  against 

The  Act  does  indeed  speak  of  restorations,  which 
i&ay  be  allowed*  and  approved  afterwards  by  the 
Court  of  Admiralty,  but  this  must  refer  to  cases  of 
necessity,  or  under  very  peculiar  circumstances; 
Qotto  cases,  where,  without  any  plea  of  that  kiqd, 
the  whole  law  of  prize  has  been  subverted. 

So  far  then  from  its  being  clear,  that  a  forfeiture 
has  not  been  incurred,  I  think  a  very  strong  case 
^bt  be  made  on  behalf  of  the  crown.  So  strong, 
thati  cannot  but  entertain  very  great  doubts,  whether 
^  is  not  the  duty  of  his  Majesty's  Advocate,  to  enter 
ai  appeal  on  hifi  b^hs^lf^  againat  the  sei^Dce  of  tbif 
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Hirumbm;  ^^^f  or  even  of  the  Court  itself,  to  direct  such  an 
■  appeal  to  be  entered ,  and  prosecuted  in  the  Court 
^mi^  of  Appeals. — Since  it  is  incumbent  both  on  the  Court 
itself,  and  his  Majesty's  officers,  whenever  any  ajipa- 
rent  interests  cff  the  crown  arise,  to  intervene  on  be- 
half of  the  crown,  and  bring  thetu  forwards,  to  place 
them  in  a  train  for  discussion,  and,  if  well  founded, 
to  give  them  effect 

It  is  nut  in  that  view,  however,  that  T  now  refer 
to  these  clauses  in  the  Act;  but,  merely  to  shew  that 
it  is  extremely  possible  that,  in  consequence  of 
these  very  transactions,  the  parties  may  have  no  in- 
terest whatever,  in  this  capture,  either  present  or 
future. 

If  this  claim  of  the  crown  is  well  founded,  it  is  ti-^ 
able  to  be  barred  by  no  time,  or  limitation  whatever. 
In  the  case  of  the  Clarissa^  before  the  lords,  20th 
•Tf/fy,  1799,  the  Admiralty  intervened  as  in  a  case 
of  forfeiture  to  the  crown,  on  account  of  malfeasance 
by  the  captain.  An  appearance  was  given  by  the 
captor,  under  protest,  upon  three  several  grounds, 
1st,  that  the  captor  should  first  have  been  proceeded 
against  criminally,-  2d.  that  the  lime  of  appeal  had 
expired,  and  3dly,  that  distribution  bad  taken 
place.— The  protest  was  overruled  by  the  Court,  on 
all  these  points,  and  it  was  held,  that  tlie  limitations 
in  the  Act  apply  only  to  the  question  of  prize  or  no 
prize,  or  between  captors  and  claimants,  and  do  not 
bind  the  crown,  as  against  the  captors ;  and  that  the 
crown  can  be  guilty  of  no  laches. 

2.  Other  persons  besides  the  actual  captors,  may 

be  entitled  io share \  Vessels  may  have  been  in  sight, 

which  may  hereafter  claim  as  joint  captors*     It  is 

.  usual  for  joint  captors  not  to  assert  their  interest 

until  after  final  condemnation. 

I  shall  say  nothing  respecting  the  claim  of  Gom^ 
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modore  JBeresford^  or  other  persons,  to  the  Flag-         Th« 
eighth,  since  it  has  been  stated,  though  without  any    ■ 
documents,  that  no  o]|!)position  will  be  made  from      "^"^'sol.^' 
those  interests.     But  the  power  of  attorney  itself 
was  not  signed  by  the  whole  of  the  officers  and  crew, 
who  are  therefore  not  bound  by  it. 

Greentvich  Hospital  has  two  different  claims  upon 
the  proceeds  of  prize.  By  the  46th  Geo.  3,  c.  101,  it 
is  entitled  to  ^3  6s.  8d.  per  centum,  on  the  net  pro- 
ceeds of  every  prize.  This  claim  is  paramount  to 
iDy  prize  act  or  proclamation. 

By  the  marshal's  return  of  the  commission  of 
sale,  it  appears  upon  the  records  of  this  court,  that 
the  gross  proceeds  of  this  prize  were  j£41,000, 
after  deducting  all  necessary  charges.  May  not 
the  hospital  be  entitled  to  a  per  centage  upon  this 
sum? 

By  the  prize  act,  Greenwich  Hospital  is  entitled 
not  only  to  all  unclaimed  shares,  but  to  all  unpaid 
balances  of  the  proceeds  of  prize,  which  shall  remain 
after  distribution  shall  have  commenced  six  months. 
It  will  appear  in  the  records  of  the  court  that  those 
proceeds  are  <£41,000,  deducting  charges,  and  that 
they  are  in  the  hands  of  the  agent.  If,  according 
to  tliese  agreements,  the  captors  shall  divide 
only\£24,000,  will  not  Greenwich  Hospital  have 
a  right  to  demand  the  residue  as  an  unclaimed 
balance  ? 

1  have  now  shewn  that  there  are  actual,  contin- 
gent, and  possible  iqterests  in  the  proceeds  of  prize, 
besides  those  of  the  captors,  even  to  the  extent  of 
totally  annihilating  the  captors'  rights;  and  conse- 
qnently  that  the  captors  can  make  no  disposition  or 
alienation  of  the  capture,  even  as  to  the  future  con- 
tingent event  of  condemnation,  by  which  those  other 
^tnaly  contingent,  or   possible  interesta  may  be 
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aflfected ;  nor  can  any  agreements  between  the  cap' 
tors  and .  claimants  enure  to  ilie  defeating  of  tboBi 
*^1l0()8.^'  interests,  which  will  still  have  a  lien  upon  liiosc 
proceeds,  to  the  full  amount  as  they  appear  upoc 
the  records  of  the  Court,  according  to  their  respec* 
tive  extent. 

As  to  the  ^present  if Uer est ^  nothing  cslu  be  mon 
certain,  than  that  before  fifial  condetnnatiim  the  cap 
tors  have  no  legal  interest  in  the  capture  at  all, 
nothing  which  they  can  by  aay  possibility  convej 
to  another,  either  in  the  name  of  a  comprotnise,  01 
of  any  other  denomination,  and  that  in  case  of  ao 
appeal,  the  first  sentence  is  not  the  final  sentence, 
but  the  ultimate  decision  upon  the  appeal. 

This  is  too  clear  to  admit  of  a  doubt  It  is^a 
question  which  has  been  most  accurately  examined, 
and  deliberately  settled  in  some  of  the  most  solemo 
^decisions,  which  have  ever  taken  place  in  the  Bn* 
tish  Courts  of  Justice.  Ships  and  goods,  taken  as 
prize,  belong  to  the  crown,  as  the  representative  oi 
■  the  nation.  No  subject  has  any  right  to  them  but 
by  express  grant  from  His  Majesty.  Those  granls 
are  subject  to  any  restrictions  and  limitations,  which 
His  Majesty  thinks  proper  to  make.  Wha|;  is  not 
^expressly  granted,  or  comes  within  any  limitations, 
or  restrictions  in  the  grant,  is  an  interest  still  remain- 
ing in  the  crown.  The  captors  title  deeds  are,  the 
King's  Proclamation,  and  the  Prize  Act.  The  jwpo- 
clamation  directs  that  prizes  may  be  lawfully  sold 
or  disposed  of  by  captors  and  their  agenls*  ajler  the 
same  shall  have  been  to  His  Majesty  JinaHy  adjudged 
lawful  prizCy  2ind  not  otherwise.  By  the  Prize  Ac^ 
the  whole  interest  and  property  is  given  to  the  cap- 
tors, expressly  ''  etfter  the  same  shall  have  been  ads- 
judged  lawful  prize  to  His  Majesty.''  The  intere»< 
in  prixe,  therefore,  before  final  condemnation,  niH 
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iiaFing  been  granted  to  the  captors,  still  remains    Hgj^S^^jj 
with  His  Majesty.  ■' 

These  are  not  mere  abstract  and  theoretical  doc-  i^  ' 
trines,  nor  is  the  interest  of  the  crown  a  fiction  of  law. 
It  is  a  real  disposable  interest,  and  accordingly  in 
the  case  of  the  ElzeM^  Maasy  (5  Rob.)  it  was  de- 
cided, **  that  the  crown  can  release  ships  and  goods 
that  have  been  taken ^ur^  belli  before  adjudication, 
without  the  consent  of  the  captors." 

These  points  were  the  subject  of  discussion  in 
the  case  of  Home  against  Lord  Camden.      Few 
cases  were  ever  noiore  frequently  and  deliberately 
argued.     The  action  was  first  brought  in  the  Court 
of  Common  Pleas,  from  thence  it  was  removed  by 
appeal  to  the  Court  of  Ring's  Bench,  and  finally  by 
writ  of  error  to  the  House  of  Lords.     It  was  there 
referred  to  the  Twelve  Judges,  who  delivered  their 
unanimous  and  elal)orate  opinion  by   Lord  Chief 
Justice  Hyre.    {H.  Blackstone,  II.  p.  533.)     After 
recognizing  the  general  doctrine  that  the  interest 
and  property  *'  do  not  vest  until  after  the   same 
shall  have  been  finally  adjudged  lawful  pri/e  to  his 
Majesty,''   Lord  Chief  Justice  Eyre  proceeds   to 
state,  **  that  the  eflTect  of  an  appeal  is  to  suspend 
the  force  of  the  sentence.     From  the  moment  of  the 
appeal  being  interposed,  the  sentence  is  no  longer 
find;  on  the  contrary,  it  is  liable  to  be  reversed  in 
part  or  in  whole."  After  arguing  this  point  at  length, 
be  concludes,  "jour  Lordships  will  see  how  per- 
fectly inconsistent  with  the  plan  of  the  Prize  Act, 
this  notion  of  the  interest  and  property  vesting  in 
the  captors,  at  any  time  before  the  final  adjudica- 
tioQ  in  the  Court  of  Appeal,  will  be  found  to  be, 
la  truth,  so  far  from  the  interest  and  property  ye^i- 
^  at  an  earlier  period,  the  legislature  by  the  words 

1-2 
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1^         seems  to  have  cautiously  guarded  agaiost  its  be: 
,  so  understood." 

lio^^  But  the  decision  in  that  case  does  not  rest  ci 

here ;  after  settling  that  the  captors  had  no  inten 
it  proceeds  to  consider  particularly  the  power 
agents  over  captures  and  proceeds. 

"  If  it  be  the  true  construction  of  the  Prize  Ai 
that  no  interest  or  property  vested  in  the  navy,  m 
after  the  final  adjudication  by  the  commission^n 
appeals,  it  follows  that  the  agents  proceeding  to  \ 
soon  after  the  sentence  in  the  Admiralty  Coi 
must  be  without  colour  of  authority.  In  this  sfa 
of  the  proceedings,  the  agent  could  only  act  un 
the  authority  of  the  Prize  Court ;  and  in  the  m 
ner  in  which  such  agents  usually  do  act  Acl 
under  the  authority  of  the  Prize  Court,  they  wo 
be  to  account  (o  the  Prize  Court;  acting  without 
authority  of  the  Prize  Courts  they  would  be  in 
condition  of  mere  strangers^  who  had  possessed  A 
selves  of  the  proceeds  of  a  prize^  to  whom  it  is 
mitted,  a  monition  might  and  ought  to  be  issued 
compel  them  to  bring  in  proceeds."  He  goes  oi 
state,  that  ^'ageuts,  though  perhaps  they  may  be 
pointed  before  the  final  adjudication  of  the  pi 
have  nothing  to  do  until  after  the  final  adjudical 
has  taken  place,  that  all  the  different  sections  of 
Prize  Act,  which  give  powers,  or  impose  duties  u 
agents,  all  respect  sales  in  order  to  distribute 
^*  The  result  of  these  observations  is,"  says  L 
Chief  Justice  ^r^,  "  that  that  whole  case,  (an 
think  /may  add  the  whole  of  the  present  case)  r 
upon  two  fundamental  errors,  the  first,  that' an 
terest  and  property  vested  in  the  navy  as  capt 
long  before  it  could  by  any  possibility  vest; 
second,  Uiat  the  navy  agents  had  authority  oo 
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the  Prize  Acts  to  take  upon  themselves  the  manage-    -aj^  , 
mmt,  and  disposition  of  the  prize  loug  before  such    — — — — ^ 
authority  could  be  derived  to  them.''  *3[i4t*^ 

This  case  then  being  decisive,  that  captors  have 
00  interest  or  property  in  prize,  and  that  agents 
iiave  no  right  to  sell,  until  after  final  adjudication, 
it  follows  that  an  agreement  entered  into  by  them 
for  the  sale  of  a  ship  and  cargo  to  the  claimants, 
before  that  period,  is  not  a  legal,  or  valid  a^ee- 
ment 

2(lly.  Had  the  captors  then  any  right  to  the  pos- 
sessioD  of  the  ship  and  cai^o,  or  of  the  proceeds, 
tod  therefore  under  cover  of  a  legal  possession  of 
the  one,  or  of  the  other,  might  give  effect  to  the 
igreement? 

Tbig  leads  us  to  the  next  point  proposed,  namely, 
who  18  entitled  to  the  custody  or  possession  of  prize 
UDtQ  final  adjudication,  and  how  it  is  to  be  exer- 
cised? 

This  question,  in  general,  is  answered  by  the  same 

h%b  authority,  T»rd  Chief  Justice  Eyre  says,  in  the 

woe  case^  '*  I  take  it  to  be  clear,  and  it  was  so 

stated  by  the  civilians  in  the  case  of  Smart  and 

^^fff  (3  T.  R.  323.)  that  pendrag  a  suit  in  the 

Prize  Court,  the  ship  and  goods  are  in  the  custody 

of  the  Court,  the  interests  of  all  who  are  concerned 

Bi  the  capture,  are  under  the  protection  of  the 

Coarf 

The  manner  in  which  the  Court  is  bound  to  ex^i^ 
Cttte  diis  trust  imposed  upon  it,  depends  chiefly 
»p«i  the  respective  Frize  Acts  :  I  say  chiefly,  be- 
(luise  it  is  well  known  that  **  these  acts  form  a  por- 
^  only  of  the  law  of  prize,  and  that  a -great  part 
^ftfie  Admiralty  jurisdiction  is  founded  on  the  es- 
littriied  Qsage^  and  common  law  of  that  CaurL** 
Inlie  High  Camt  of  Admiralty^  captors  are  left 
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in  possessioD  of  the  capture  until  final  sentence,  dn^ 
less  it  is  taken  out  of  their  hands  by  the  Court ; 
^^wS^  usually  in  two  cases,  that  oi  delivery  upon  bail,  and 
of  a  sale  under  a  perishable  ujouition,  upon  forthei 
proof,  or  sentence  and  appeal.  Even  there  upoo 
every  sale  the  proceeds  are  taken  out  of  the  cap- 
tor's possession  and  are  remitted  by  the  commis- 
sioners to  the  registrar  of  the  Court  of  Admiralty^ 
to  remain  until  final  adjudication. 

In  the  Courts  of  Vice-Adirurcdly^  a  different  modi 
is  pointed  out  by  the  acts  of  parliament.  At  thi 
very  commencement  the  prize  is  taken  out  of  thi 
captors  hands,  the  marshal,  to  whom  the  ojfficer  o: 
the  customs  is  added  by  the  Prize  Act,  takes  thi 
vessel  and  cargo  into  his  custody.  Being  once  in  tin 
custody  of  the  Court,  neither  the  prize  itself,  noi 
the  proceeds  arising  from  the  sale  of  it,  which  an 
the  representative  of  the  prize,  can  be  taken  out  of 
or  retained  from  that  cub^tody,  but  by  the  autba 
rity  of  the  Court  itself,  or  the  superior  Court  o 
Appeals. 

The  Prize  Act,  in  case  of  appeal,  first  provide 
that  the  execution  of  the  sentence  appealed  from  shal 
not  be  suspended  in  case  the  party  appellate  sbal 
give  security  for  the  full  value  of  the  ship  or  goods 
2d ly,  captures  may  be  delivered  either  to  captor  o 
claimant  upon  giving  security  for  the  full  valQ< 
thereof. 

In  both  these  cases,  the  only  cases  in  vihich  th 
act  directs  the  delivefy  of  captures  to  the  parties,  se 
curity  is  to  be  given  for  the  full  value. 

We  come  now  to  the  third  case  provided  for  b] 
the  act,  that  of  a  sale.  *'  If  there  shall  be  any  dil 
ficulty,  or  sufficient  objection  to  giving  security,  th* 
Judge  shall,  at  the  request  of  either  of  the  partiei 
order  such  goods  and  effects  to  be  entered,  landed 
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ftod  8old:bj  public  auction^  umler  tbe  care  and  cu$r 

to^  of  tbe  proper  officers  of  the  customs^  anti  uodert 

the directi<Hi  and  iDspection,  of  sneh  persons  as  shaJI-     ''"J'aafc*^ 

be  appointed  by  the  claimants  and  captors." 

How  the  proceeds  of  sale  are  to  be  disposed  of  i» 
the  next  question.   There  are  two  acts  wbicb  direct 
the  Court  upon  this  head,  the  one  enactft  what  shall; 
and  the  other  what  shall  not,  be  done*    Tbe  Prize 
Act  says  positively,  ^'  that  the  monies  arisingfrom 
the  sale  shall  be  brought  into  Court,  and  by  the 
r^strar  s/iall  be  deposited  in  tbe  Bank  of  England, 
or,  (in  case  the  captors  and  claimants  shall  agree^ 
thereto)  in  some  public  security  at  interest,  in  the 
BMDe  of  the  R^strar,  and  of  snch  trustees  as  the 
capfor  and  claimant  shall  appoint"     The  other, 
let,  44Bt  Geo.  Ill;  C.  96,  which  is  a  perpetual  act, 
tod  expressly  confirmed  by  the  Prize  Act,  says, 
^  Whereas    it    is    expedient    that    the  proceeda 
of   property    captured    and     converted    by    sale^ 
sboatd  be  secured  until  final  adjudic^ation ;  be  it 
enacted,  that  in  all  cases  when  a  commission  of  ap* 
pmisement  and  sale  is  granted  by  the  Judge  of  the 
Vice-Admiralty  Court  before^mi/  sentence^  the  pro* 
ceeds  of  such  sale  shall  not  remain  in  the  ktrnds  of 
^captors  or  their  agents^  bui  shaUhe  brought  into 
the  Regiatry  of  the  Courts  and  remain  subject  to 
the  farther  orders    of  the  Court  until  final  seo» 
tence." 

The  cautions,  systematic,  and  well  considered  re* 
Sfilationa  of  the  acts,  with  the  practical  interpreta* 
tioo  of  them  by  Prize  Courts,  for  the  i^afe  custody. 
<if  the  property,  is  very  observable.  Thecaptured  pro- 
perty itself  is  either  in  the  custody  of  the  la  iv,  or  it  may. 
W  delivered  to  the  parties  upon  sufficient  security; 
ifseid,  the  proceeds  must  be  left  in  the  Registry  in 
^  actual  custody  of  the  Court,  or  placed  ia  the 


15S  CASES  DETERMINED  IN  THE 

The         public  funds  in  the  name  of  the  Registrar,  and  con- 

■  sequently  still  in  the  protection  of  the  Court;  these 

^^wl^*      are  the  only  alternatives,  no  power  is  given  to  leavi 

the  capture  in  private  hands  without  security  given 

or  the  proceeds  in  any  case  whatever. 

Which  of  the  courses  prescribed  by  the  act  bavi 
been  followed  in  the  present  case  ? 

The  ship  and  cargo  were  not  delivered  to  eithei 
of  the  parties  upon  bail,  because  sufficient  secufitiej 
could  not  be  found. 

Upon  the  joint  motion  of  both  parties,  the  othej 
alternative  was  adopted :  it  was  sold  under  a  com 
mission  from  the  Court. 

An  argument  was  advanced  by  the  King's  Advo 
cate,  that  ^^  this  sale  was  not 'made  under  the  authorit] 
of  the  Prize  Act,  or  in  conformity  to  the  regulation 
prescribed  in  it,  and  that  the  agent  could  only  hav< 
been  answerable  for  the  proceeds,  if  the  commissioi 
of  sale  had  been  directed  to  him." 

If  the  fact  were  as  represented,  still  the  conclu- 
sion would  not  follow,  because,  as  proceeds  of  priz^ 
which  they  are  admitted  to  be,  however  acquired 
they  are  liable  to  be  called  in,  unless  the  party  cat 
'  shew  a  legal  title  to  retain  them. 

But  the  proceedings  in  this  respect  have  beei 
perfectly  regular,  and  conformable  to  the  Priz< 
Act.  It  was  said  by  the  King's  Advocate,  that  th< 
sale  ought  to  have  been  made  by  the  prize  agent 
under  the  53d  section  of  the  act,  which  directs  tha 
^'  all  appraisements  and  sales  shall  be  made  b] 
agents  appointed  by  the  flag  officers,  &c."  Tbi 
clause  has  received  a  judicial  interpretation  in  tbi 
case  I  have  so  often  referred  to,  Home  against  Lore 
Camden,  where  it  is  expressly  held  to  relate  "  U 
appraisements  and  sales  after  final  adjudication,' 
only. 
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It  was  then  said  that  the  ship  and  cai^o  were    ^b^^,^ 
not  "  sold  under  the  direction  and  inspection  of  »■ 
sach  persons  as  shall  be  appointed  by  t^he  claimants        isos. 
and  captors/'  under  the  52d  clause.    The  act  does 
not  direct  the  sale  to  be  made  by  such  nominees, 
that  by  the  usual  course  and  practice  of  the  Ad- 
miralty is  done  by  commission  to  the  marshal.  The 
parties  have  a  right,  if  they  choose  to  exert  it,  that 
the  sale  shall  be  conducted  under  the  direction  and 
inspection  of  such  persons  as  they  shall  appoint,  but 
if  no  such  persons  are  appointed,  they  must  be  taken 
to  have  waved  their  right ;  and  since  the  sale  took 
place  upon  a  joint  motion  of  the   parties,  that  the 
property  should  be  sold  by  the  marshal,  Ae  may  in 
some  measure  be  considered  as  their  nominee  to 
direct  and  inspect  the  sale. 

The  sale  then  was  conducted  in  the  usual  man- 
ner: in  virtue  of  the  commission  directed  to  the 
marshal,  the  ship  and  goods  were  advertised  as 
being  to  be  sold,  under  the  authority  of  the  Court 
of  Vice-Admiralty,  they  were  put  up  to  auctipn  by 
Messrs.  Hilly  and  Co.  and  were  knocked  down  to 
the  respondent  as  the  highest  bidder. 

Upon  this  review  of  the  Prize  Acts,  it  appears 
that  as  to  the  right  of  possession^  the  parties  could 
only  acquire  the  possession  of  ship  and  cargo  upon 
&»'/,  or  as  purchasers.  They  were  not  entitled  to  it 
upon  baily  as  that  mode  was  found  impracticable; 
if  they  acquired  it  ^s  purchasers  they  were  answer- 
able for  the  purchase-money,  as  before  stated.  And 
as  to  the  possession  of  the  proceeds^  they  are  not 
entitled  to  it,  either  as  parties,  agents,  or  purchasers, 
in  any  case  whatever,  but  are  bound  to  pay  them 
into  the  registry. 

Right,  then,  the  parties  having  none,  how  can  the 
Court  be  justitied  in  allowing  the  respondent  to  re** 
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'Tfce  tain  the  proceeds,  contrary  to  the  Prize  Acts,  for 
the  purpose  of  eflecting  an  agreement,  which  in.  it* 
selfi  is  subi!<tintiaily  illegal,  and  to  support  arrange^ 
ments  wliich  the  parties  had  no  power  Vrhatever  ta 
make? 

This  brings  me  to  the  second  question,  made  by 
connseK 

It  is  farther  pleaded  in  the  answer,  *^  that  the 
capcors,  and  claimants^  and  the  agents  of  Cap* 
tain  Beresjord^  are  all  satisfied  with  the  security 
they  now  have,  and  are  willing  to  allow  the  pro^ 
perty  to  remain  where  it  is  at  present/' 

Not  only  no  power  or  authority  whatever  is  giveo 
to  the  Court  to  permit  proceeds  to  be  lodged  in 
private  hands,  but  the  words  of  the  act  are  very  po- 
sitive against  it;  '^  that  the  proceeds  shall  be  paid 
into  Court,  and  iltatt  not  remain  in  the  hands  of  the 
captors'  agent."  How  then  can  any  consent^  or 
acquiescence  amongst  the  parties^  set  aside  a  po^ 
sitive  direction  to  the  Court? 

No  such  power  is  given  them  by  the  act  itself^ 
but  the  direct  contrary  may  be  inferred  from  it. 
Certain  things  are  allowed  to  be  done  **  in  case  cap^ 
tors  and  claimants  shall  agreed  such  as,  that  pro* 
ceeds  may  be  placed  in  public  security  at  interest 
instead  of  the  bank  :  in  another  clause  that  '^pro^ 
perty,  with  the  consent  of  captors  and  claimants; 
may  be  sent  to  England  for  sale.''  fiut  if  captors 
and  claimants,  by  their  joint  consent^  could  dispose 
of  (proceeds  in  a  different  manner  from  what  the 
Prize  Acts  direct,  these  clauses,  empowering  them 
to  make  a  particular  dispoitition  in  certain  oases^ 
would  be  totally  nugatory.  The  introduction  of 
these  clauses,  is  therefore  complete  proof,  that,  in 
the  opinion  of  the  legislatnre,  claimants  and  cap- 
tors, by  their  joint  consent,  can  make  no  dicqiKisitioa 
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of  captures  proceeds,  other  than  such  as  the  Prize     „  """« 
Acts  have  direqted.  *  ■ 

So  with  respect  to  delivery  upon  hail.  There  is  '^'^io^*' 
no  point  upon  which  it  should  seem  that  parties 
might  be  more  safely  trusted  to  agree,  than  upon 
the  sufficiency  of  the  securities.  Yet  here  the  com- 
petence of  the  bail  is  not  left  to  the  mere  acquies- 
cence and  satisfaction  of  the  parties.  A  warrant  is 
always  directed  to  the  marshal,  to  enquire  into,  and 
report  the  sufficiency  of  the  security  projiosed.  How 
then  can  it  be  contended  that  the  consent  of  parties 
can  justify  the  Court  in  leaving  this  property  with* 
out  any  security  at  all  ? 

How  little  latitude  is  given  by  the  acts  to  par* 
i\es  jointly  agreeing  as  to  the  disposition  of  the  pro- 
ceeds ! — They  have  only  their  choice  between  the 
Bank  of  England,  and  oXher  public  secnr it tf.  This 
joint  consent  gives  no  power  of  making  any  other 
disposition,  and  even  then  the  proceeds  are  still  in 
the  custody  of  the  Court,  for  the  property  stands  in 
the  name  of  the  Registrar,  as  well  as  of  the  other 
trustees.  How  then  can  this  consent  be  an  autho- 
rity to  the  Court,  to  suffer  property  to  remain  in 
the  possession  of  private  persons  ? 

For  who  are  these  parties  who  assume  a  right  to 
authorise  the  Court  to  permit  this  property  to  re- 
main in  private  hands,  and  without  the  security  re- 
quired by  the  acts?  They  are  paities,  who,  as  has 
been  already  proved,  have  no  legal  interest  or  pro- 
perty in  the  capture  whatever.     It  was  because  the 
captors  and   claimants  have  not  the  legal  interest 
that  the  custody  and  protection  of  the  property  are 
Vested  in  the  Court  of  Admiralty.     These  regula- 
tions and  restrictions  hi  the  Prize  Acts  were  made 
^8  much  against  captors  and  claimants,  nnd  their 
agents,  as  any  other  persons;  to  prevent  collusions; 
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HcwHn.  cmbezzleiBenls,  and  other  unfair  practices,  and  niost 
— — ^  particalarly  to  prevent  raptors  from  fraud,  or  loss 
tmt^  of  property,  by  their  agents.  Shall  parties  then 
conie  in  and  say,  we  are  willing  to  dispense  with 
Acts  of  Parliament  made  against  ourselves,  we  de- 
sire to  divest  the  Court  of  Admiralty  of  that  I^al 
custody  and  protection,,  with  which  the  law  has  en- 
trusted it  exclusively,  and  as  against  ourselves* 
And  for  what  purpose  is  this  consent,  and  acquiea^ 
ence  oi  the  parties  entered  into?  To  carry  into  eflect 
an  illegal  agreement,  and  to  dispose  of  property  to 
which  they  have  no  right  or  title  whatever. 

It  has  been  farther  urged,  that  since  the  parties 
are  quiescent,  the  Court  has  no  right  to  proceed  ex 
officio.  Admitting  that  the  Court  was  acting  merefy 
ejc  officio^  in  the  present  case  it  was  competent  so 
to  do. 

I  shall  first  consider  the  objections  made  to  this 
power  by  the  King's  advocate,  from  the  Prize  act. 
In  several  sections  of  this  Act,  security  was  to  be 
required,  or  proceeds  called  in  at  the  request  ofpat^ 
ties.  In  section  62d,  In  case  of  condemnation^ 
where  there  is  no  claimant,  in  the  'Vice-Admiralty 
(Tourt,  the  Judge  may  compel  the  agent  to  give  se- 
curity, at  the  requisition  of  the  captor.  In  clause 
63,  In  cases  likewise  where  there  is  no  claim,  the 
proceeds  may  be  vested  at  the  prayer  of  the  ca^^ 
tor.  In  the  64tb  clause.  The  Judge  of  the  High 
Court  of  Admiralty,  at  the  time  of  serving  the  in-, 
hibition,  or  at  any  time  pending  the  appeal,  shaft 
assign  the  agents  or  other  persons  in  whose  bands 
ibe  proceeds  may  have  come,  to  bring  them  into  th^ 
Registry,  at  the  prayer  of  either  party,  or  of  the  trea- 
surer of  Greenwich  hospital.  The  65th  clause  gives 
a  similar  power  to  the  Court  of  Appeals.  It  was 
admitted  that  these  provisions  mention  only  cases 
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of  DO  claiody  causes  in  the  High  Court  of  Admiralty, 
or  in  the  Court  of  Appeals,  and  do  not  verbally 
comprehend  cases  where  there  is  a  claim^  in  causes 
in  the  Courts  of  Vice-Admiralty ;  but  it  was  argued 
that  the  same  spirit  must  be  extended  by  analogy 
to  these  cases  likewise.  The  inference  is  certainly 
to  be  drawn  the  other  way  ;  when  those  other  cases 
and  Courts  are  by  name  mentioned,  these  clauses 
cannot  be  extended  to  cases  and  Courts  not  at  all 
m^itioned,  and  which  therefore  the  legislature  must 
be  supposed  to  have  intentionally  excluded  from 
the  operation  of  those  clauses.  But  in  the  claut^es 
of  the  acts  under  which  these  proceeding  took  place, 
and  which  do  relate  to.  the  case  of  claims  in  the 
Vice-Admiralty  Couft,  expressly,  no  such  restric- 
tion, ZB  *^  ai  the  request  oj  parties^  is  to  be  found 
atalL  They  say  categorically,  ^' the  proceeds  shall 
not  remain  in  the  hands  of  captors  or  their  agents, 
but  shall  be  brought  into  the  registry  of  the  Court.'' 
They  do  not  require  the  Court  to  wait  for  the  appli- 
cation of  the  parties,  but  positively  direct  the  thing 
to  be  done,  and  consequently  impose  it  as  a  duty 
upon  the  Court. 

It  was  laid  down  expressly  by  Sir  William  Scatty 
in  Smart  and  Wolffs  that  Courts  of  Admiralty  have 
generally  the  power  of  proceeding  to  compel  the 
payment  of  proceeds,  ^^  as  well  by  the  act  of  the 
Courts  ex  officio^  as  on  the  application  of  the  parties, 
interested,"  (3.  T.  R.  329,)  He  stated  it  arguendo^ 
indeed,  but  as  a  settled  incontrovertible  doctrine, 
^nd  which  was  neither  disputed  by  the  opposite 
counsel,  or  denied  by  the  Court ;  and  as  a  power 
^hich  is  frequently,  and  notoriously  exercised. 

And  indeed  the  Courts  of  Admiralty,  from  their 
^ery  constitution,  must  necessarily  be  invested  with 
•ucli  a  power.    Those  Courts  are  the  trustees,  guar- 
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!?I1.-      dians,  and  protectors  of  prize,  on  behalf  of  the  pub- 
lic.    The  parties,  neither  separately  or  jointly,  hare 
*i8o1^^'      Me  legal  property  in  the  subject  of  litigation.     How 
many  cases  may  be  supposed,  in  which  the  secarity 
of  the  property  might  demand  the  interference  of 
the  Court,  independently  of  the  parties  ?   Imagine 
fraudulent  conni?ances  between  parties  themselves, 
or,  in  their  absence,  amongst  their  sigents,  to  the  in- 
jury of  captors  and  claimants  themselves,  uafoFe* 
seen  circumstances  by  which  proceeds  might  be-M- 
dangered  without  parties  or  their  agents  haViog  it 
in  their  power  to  make  application,  or  not  feeling 
an  interest  so  to  do.     In  these  and  many  other  oases 
which  might  be  conceived,  a  power  of  proceeding 
of  its  own  authority  is  absolutely  necessary  toeniEi- 
ble  the  Court  to  execute  the  solemn  trust  reposed 
in  it,  for  the  security  of  prize  property.     This  cus- 
tody, and  the  want  of  property  in  the  subject  of  liti- 
gation in  the  parlies,  create  a  great  difference  be- 
tween the  constitution  of  Courts  of  Admiralty  and 
all  other  Courts.     A  trust  and  custody  imply  the 
possession  of  powers  to  execute  them. 

The  only  question  then  is,  whether  this  power- 
has  been  properly  exerted  ?  Proceedings,  ex  officio^ 
must  necessarily  be  governed  by  the  discretion  of 
the  Court.  I  agree  with  the  King's  advocate,  tba^ 
this  discretion,  ought  not  to  be  a  mere  capricious  ex- 
ertion of  authority,  but  a  legal  discretion,  proceeding 
upon  solid  grounds.     I  conceive  then, 

1st.  That  the  positive  directions  of  the  Prize  Act 
are  of  themselves  a  sufficient  legal  foundation  for 
the  proceedings  of  the  Court. 

2d.  When  the  respondent  says  ^*  that  he  stands 
ready  and  willing  to  do  any  thing  which  any  of  the 
parties  interested  have  a  legal  rij^ht  to  require  him 
to  perform,''  he  does  not  place  the  business  upon  a 
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right  footing.     He  is  debtor  not  to  the  parties^  but     „  "^he 

■        ^  '111      Hbrkimb*. 

to  the  Court;  since  the  property  was  in  the  legal   ■ 
custody  of  the  Court,  and  the  sale  made  by  its  offi-      '^'^90^!^ 
cers.     The  Court  must  look  to  the  security  of  the 
property ;  I  can  have  no  doubt  of  the  respondent's 
competency — he  has  sworn  that  "  he  has  property 
sufficient  to  pay  the  whole  sum.""     But  that  is  not 
the  question — the  Court  must  proceed  upon  general 
principles.     It  is  not  asked,  whether  A.   B.  or  C. 
are  ref^ponsible  men,  but  whether  the  Court,  with- 
out authority  and  without  security,  can  justifiably 
leave  property  to  an  immense  extent  in  an^  private 
hands?  The  opinion  of  the  Commissioners  of  Naval 
Enquiry,  in  their  fourth  report,   to  the  House  of 
Commons^  was  very  decided  upon  this  head ;  they 
strongly    reprobated    it  as   an   abuse   that  agents 
should  have  the  use  of  the  proceeds  of  prize  in 
cases  of  appeal.  "  It  sets,"  they  observe,  "  his  interest 
at  variance  with  his  duty.     The  property  is  in  many 
instances  too  great  to  be  trusted  to  an  individual, 
especially  if  that  individual  be  engaged  in  trade ; 
aad  most  of  the  prize  agents  abroad  are  merchants : 
they  are  tempted  to  speculate  upon  it;  and  we  find 
that  some  of  the  most  considerable  among  them 
have  failed  at  different  periods  for  very  large  sums. 
The  principal  Agency  house  in  Jamaica,  which  is 
said  to  have  been  concerned  in  nine-tenths  of  the 
captures  carried  into  that  island  during  the  last  war, 
Counting  in  value  to  about  £2, 143,000  sterling,  has 
^Q  very  lately  under  pecuniary  embarrassments^** 
p.  2«2. 

Under  such  an  authority  can  the  Court  be  blamed 
Prosing  some  little  caution?  No  power  whatever 
^  given  to  the  Court  to  leave  proceeds  in  the 
hands  of  purchasers,  or  agents;  in  case  of  the 
Mure  of  those  purchasers  or  agents,  as  no  security 
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HsRinvER      ^^  S^^^^y  where  is  the  Court  to  look  for  the  pro- 
■  perty  ?  And  what  is  to  shield  the  Court  and  its  officers 

iio8.  '  from  the  imputation  of  a  neglect  of  duty?  Not  the 
acts  of  parliament,  for  they  would  have  been  guilty 
of  laches  in  not  enforcing  them,  not  an  agreement 
between  the  parties,  which,  as  respecting  the  pro- 
ceeds, are  illegal,  and  void.  The  Court  must  look 
to  possibilities;  individuals  may  exercise  a  discre- 
tion, and  may  run  risques,  but  a  public  body,  acting 
as  a  trustee  for  the  public,  must  go  upon  certain- 
ties. It  would  be  wanting  in  its  duty  to  itself^  if 
it  did  not  reduce  these  proceeds  into  its  own  pos- 
session, and  to  the  crown,  in  whom  the  present 
legal  interest  vests,  and  for  the  protection  of  which 
the  Court  is  bound  to  interfere. 

3d.  The  manifestly  hazardous  situation  of  the 
property  itself,  from  other  quarters,  in  addition, 
would  be  a  still  stronger  impulse  upon  the  Court.  A 
war  between  Great  Britain  and  the  United  States 
was  daily  apprehended,  this  province  was  threatened 
with  an  immediate  attack  ;  allowing  every  merit  to 
the  brave  defenders  of  the  country,  it  was  not  im- 
possible that  it  might  be  taken  by  the  enemy,  (n 
that  case  it  was  evident  that  nearly  the  whole  of 
the  prize  property  in  the  hands  of  individuals  would 
be  in  danger  of  total  loss. 

In  consequence  of  a  requisition  from  the  court, 
the  marshal  made  a  report  of  the  state  of  prizes. 
It  appeared  that  upwards  of  ^120,000  of  the  pro- 
ceeds were  in  the  hands  of  purchasers,  whose  time 
of  payment  had  expired.  It  was  retained  by  them 
too  without  any  security. 

The  court  thought  it  right,  that  property  to  this- 
immense  amount  should  not  be  left  exposed  in  thu 
dangerous  situation,  but  that  in  compliance  witL^ 
the  acts  of  parliament  it  should  be  called  in,  an< 
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I D vested  id  the  British  funds.  In  so  doing  it  thought     „  '^^ 
it  was  exercising  a  sound  discretion  for  the  security  *■ 

of  the  property  entrusted  to  it,  and  that  it  was  per-      ''^J'w.*' 
forming  its  duty  to  the  King,  to  the  British  nation, 
and  to  the  officers  and  men  of  the  squadron  upon 
this  station. 

Upon  these  grounds  the  general  order  of  the  23d 
of  September  was  issued,  directing  ail  purchasers  to 
pay  in  their  proceeds.  Three  months  elapsed,  and 
but  a  small  part  was  brought  into  the  registry.  The 
order  of  the  29th  of  December  was  then  made,  and. 
monitions  directed  against  defaulters,  beginning  with 
the  case  of  the  Herkimer^  because  the  proceeds  in 
that  case  were  of  far  greater  amount  than  in  any 
other,  and  because  it  was  understood  that  resist* 
ance  would  be  made  to  the  order  for  payment.  If 
the  order  was  properly  issued,  it  was  necessary  to 
enforce  it  by  farther  process. 

I  have  hitherto  gone  on  the  supposition  that  the 
Court  proceeded  ex  officio^  and  have  shewn  that  it  , 

had'  that  power,  and  was  fully  justified  in  exerting 
it,  dbder  the  present  circumstances.  But  I  am 
more  inclined  to  think  that  these  proceedings  were 
not  ex  officio.  They  were  founded  upon  the  appli* 
cation  of  the  parties.  The  minutes  of  the  Court 
appear  thus  in  the  registrar :  "  On  motion  of  coun- 
sel for  captors  and  claimants,  stating  that  difficul- 
ties had  occurred  in  procuring  securities,  and  pray- 
ing the  Court  to  direct  a  sale  of  the  property^  and 
'^  proceeds  paid  into  the  registry ^  and  to  take  the 
J^^ual  course,  the  judge  decreed  a  commission  of 
*Je."  The  express  application  of  both  the  parties, 
coDcorred,  therefore,  with  the  regulations  of  the 
<rize  Act,  in  imposing  an  obligation  upon  the  Court 
^  compel  the  payment  of  the  proceeds.  The  mo- 
T^n  was  merely  in  execution  of  the  commissioa 

M 
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n^jJJwMi     ofsale^  and  in  aid  of  the  marshal,  who  was  answer^ 

p  able  for  the  proceeds  of  sale. 

19^  The  Court  might  indeed  have  proceeded  against 

the  Marshal^  and  have  committed  him  upon  an 
.attachment  for  not  returning  the  commission  with 
the  proceeds,  as  in  the  case  of  the  Forluna^  GerrUts^ 
or  the  Marshal  might  have  prayed  a  monition  against 
the  party.  But  as  the  Marshal  slated  to  the  Court 
that  he  had  applied  in  vain  for  payment,  the  Court 
judged  it  expedient,  and  the  most  expeditious  mode 
of  proceeding,  to  issue  a  monition  directly  against 
the  party  who  was  in  possession  of  the  proceeds. 

Little  stress  was  laid  upon  one  argument  just 
stated  by  the  counsel,  that  the  whole  cause  was 
now  out  of  this  Court  on  account  of  the  appeaL 
On  this  no  farther  observation  need  be  made,  thaa 
that  these  proceedings  are  what  are  directed  by 
the  act  to  take  place  after  the  appeal  entered,  and 
in  consequence  of  the  appeal. 

In  considering  the  protest,  and  the  answer,  and 
in  following  the  arguments  of  counsel  in  their  full 
extent,  and  in  every  point  of  view,  which  for  the 
satisfaction  of  the  parties,  and  the  justification  of 
the  Court,  I  thought  it  incumbent  upon  me  to  do,  J 
have  been  obliged  to  take  a  wide  range;  To  bring 
the  whole  to  a  single  point,  it  is  evident  then  thai 
the  respondent's  plea,— that  though  in  strictness  of 
law  he  may  be  a  purchaser,  under  the  Marshal's 
sale,  and  responsible  for  the  purchase- money,  yet  tit 
Justice  and  equity  he  ought  not  to  be  called  upon  to 
pay  it,  because  the  truth  of  the  transaction  was,  that 
it  was  a  present  sale  of  the  ship  and  cargo  by  the 
captors  to  the  claimants, — is  not  maintainable ;  be- 
cause  the  captors  had  no  legal  interest,  or  prop^ty 
in  the  ship  or  cargo  to  dispose  of.  2dly,  That  though 
after  the  sale  by  the  marshal,  the  purchasers  had  » 
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rij^ht  (o  dispose  of  the  slitp  and  cargo  in  what  man-  i^ 
Der  they  thought  proper,  the  Court  is  only  concerned  ■ 
with  the  contract  of  sale,  and  has  dothing  to  do  ^'^tz^ 
with  the  subsequent  transactions,  which  can  there- 
fore afford  no  plea  for  the  retention  of  proceeds. 
3dly,  That  the  respondent  has  no  right  whatever  to 
hold  the  proceeds  as  agent  for  the  parties,  because 
the  prize  acts  give  no  such  power,  but  expressly  di- 
rect them  to  be  paid  into  the  Registry.  4tlily,  That 
the  respondent,  therefore,  stands  before  the  Court 
only  as  a  purchaser,  as  a  mere  sti  anger  in  posses- 
sion  of  the  proceeds  of  prize,  and  consequently  lia- 
ble to  the  farther  compulsory  process  of  the  Court 
in  case  of  non-paymeot  I  conceive  too  that  as  any 
other  purchaser,  by  the  law  and  practice  of  mer* 
chants,  he  is  chargeable  with  interest  from  the  time 
of  payment,  which,  by  the  conditions  of  sale,  was 
fixed  at  six  months. 

However  great  may  be  the  interests  at  stake,  the 
present  transaction  in  itself  is  a  mere  trifle,  in  com* 
parisoD  to  the  Teal  question  before  the  Court,  which 
is  not  merely  whether  the  proceeds  of  the  Herkimer 
sball  be  brought  into  the  Registry,  but  whether  the 
parties,  or  the  Court  of  Admiralty,  have  the  cus- 
tody and  disposal  of  captures  before  final  adjudica- 
tion; whether  the   powers  and  authorities  of  the 
Court  shall  be  superseded,  and  the  regulations  of 
tbe  legislature  evaded  and  defeated  by  a  combina- 
tion of  parties.    The  substance  of  the  answer,  with 
ti)e  statements  of  counsel,  do  indeed  afford  a  most 
extraordinary  kind  of  defence.    When  the  purcha- 
^  is  called  upon  to  pay  the  purchase-mouey,  we 
^  told,  that  by  some  private  understandings,  un- 
^wn  to,  and  unauthorised  by  the  Court,  a  solemn 
P^lic  sale  made  uuder  its  authority,  by  its  own 
officers,  and  under  the  express  directions  of  an  act 

u2 
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The  of  parliament,  is  a  mere  fictitious  sale,  the  purcha* 
■  sers  ideal,  and  the  purchase-money  returned  in  the 
^'^m^*  marshaFs  account  of  sales,  a  non-entity,  which  no- 
body is  accountable  for ;  and  that  under  colour  of 
that  fictitious  sale,  without  any  authority  from  the 
Court,  the  parties  have  taken  possession  of  ship, 
cargo,  and  proceeds ;  the  law  indeed  says  that  capr 
tures  shall  not  be  delivered  to  parties,  but  upon 
*  bail,  upon  the  stipulation  of  two  securities,  who 
must  justify,  in  double  the  value,  besides  the  rcr 
sponsibility  of  the  party ;  and  that  proceeds  shall 
not  be  retained  in  any  case.  By  this  contrivance  of 
a  sale,  they  have  levaded  the  prize  act.  and  have  got 
possession  of  the  capture,  without  giving  any  secu- 
rity whatever,  and  still  claim  to  hold  the  proceeds! ; 
and  it  cannot  but  occur  to  the  recollection  of  the 
Court,  that  the  person  who  has  thus  acquired  the 
possession  without  security,  in  open  Court  declared 
himself  unable  to  justify  as  one  of  the  securities. 
Having  thus,  1  may  say,  as  against  the  Court,  and 
if  their  plea  could  be  YBlidy  fraudulently  obtained 
possession,  the  parties  have  divided  the  ship  and 
cargo  amongst  themselves,  without  a  shadow  of  right, 
or  power.  Such  a  case  loudly  calls  upon  the  Court 
to  vindicate  its  otvu  authority,  and  that  of  the 
laws. 

It  has  been  alledged,  by  way  of  a  mitigatory  plca^ 
by  the  respondent,  "  That  he  would  not  have  beerm. 
concerned  in  the  purchase  if  he  had  apprehendec3 
that  it  would  have  been  required  of  him  to  pay  int«» 
Court  the  whole  proceeds  of  the  sale  of  the  sai<:l 
ship  and  cargo,  the  particular  object  of  the  said 
purchase  on  the  part  of  the  respondent  being  *o 
enable  him  to  carry  into  effect  the  said  agreement*'' 
If  indeed  the  parties  in  this  case  had  erred  ihron0b 
ignorance,  or  from  inadvertencei  they  inigbt  jns*?^ 
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be  entitled  to  some  indulgence ;  but  they  were  per-    ^^^^ 
fectly  cognizant  of  the  nature  of  the  transaction  in 
which  they  were  engaged.    The  law  upon  the  sub-      ^^'^^^ 
ject  has  been  frequently  stated  by  this  Court.     It 
has  had  occasion  to  animadvert  upon  former  irre- 
gularities, which  had  taken  place  with  respect  to 
agreements,  and  divisions  of  proceeds.  In  this  case, 
in  particular,  soon  after  the  condemnation,  when 
it  was  proposed  to  take  the  property  upon  bail,  and 
when  Commodore  Beresford  gave  in  his  protest 
against  a  compromise,  the  Court,  at  length,  stated 
the  hiw  relating  to  the  rights  and  powers  of  par- 
ties and  their  agents  over  captures  and  proceeds. 
It  stated  them  precisely  in  the  same  manner  as  it 
has  done  this  day,  and  it  supported  its  opinion  by 
the  quotation  of  the  same  great  leading  decisions 
which  it  has  now  again  referred  to.    If,  with  this  in- 
formation, and  after  such  caution  given,  parties  will 
take  upon  themselves  to  be  wiser  than  the  law,  to 
contravene  the  provisions  of  the  legislature,  and  to 
act  in  defiance  of  the  Court,  to  themselves  only 
they  must  attribute  the  consequences. 

But  the  respondent,  though  thus  without  lawfuj 
excuse,  has  thrown  himself  upon  the  compassion 
^d  mercy  of  the  Court.  He  alledges,  that  though 
"  he  has  property  sufficient  for  that  purpose,  en- 
^ed  as  he  is  in  commercial  concerns,  it  would  be 
highly  detrimental,  if  not  ruinous  to  him,  to  be  con^ 
peUed  to  pay  the  said  sums  into  Court."  I  hope,  in 
^Uending  to  that  plea,  I  do  not  suffer  my  feelings  as 
^maa  to  encroach  too  much  upon  my  public  duty; 
l>QtI  am  unwilling  to  exert  even  the  just  authority 
of  the  Court,  to  the  detriment  of  any  individual^ 
However  unjustifiably  they  may  have  acted,  the 
^Qrt  is  disposed  to  enable  the  parties,  as  far  as  is 
^^^<^tent  with  its  duty,  to  disentangle  theuufolvesi 
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^^         if  possible,  from  the  difficulties  in  which  tbey  are 
»i  involved.     1  have  no  doubt  but  the  respondent  is 

'^'um!^  responsible,  both  povr  and  after  the  final  decision, 
to  the  full  amount  of  the  proceeds  of  this  ship  and 
cargo:  the  only  relief  which  it  is  in  the  power  of 
the  Court  to  allow,  is  that  of  delay  as  to  the  time 
of  payment. 

The  respondent  prayed  the  Court  to  receive  ano- 
ther affidavit  in  explanation  of  the  transaction  be- 
fore it  decreed  any  further  process,  the  material 
part  of  it  was  as  follows  : 

"The  only  means  which  now  remained  to  be 
adopted  were  to  let  the  ship  and  cargo  be  sold  under 
the  authority  of  the  Court,  but  adhering  to  the  pur- 
pose of  compromise,  the  basis  of  which  was  that 
Griswold  and  myself  should  be  accountable  to  the 
claimants  for  the  sum  of  ^43,875  (from  which  would 
be  deducted  £23/>00,  their  part  of  the  sum  compro- 
mised) it  became  necessary  that  we  should  not  suf- 
fer the  property  to  be  sold  for  a  less  sum  ;  it  was 
agreed  that  I  should  become  the  ostensible  bidder, 
and  as  neither  ship  or  cargo  brought  the  sum,  we 
agreed  upon  to  be  the  true  valu^,  they  were  of  course 
knocked  down  to  me.     After  the  sale  it  was  agreed 
that  as  the  ship  could  not  sail  from  Halifax  in  any 
other  capacity  than  a  British  vessel ;  that  I  should 
tike  her  wholly  to  myself  for  £2,500,  which  I  acy 
cordingly  did,  and  she  was  registered  in  my  nam^ 
by  that  of  the  George.  The  cargo  was  to  be  equalljf^ 
divided  between  Mr.  Griswold^  and  myself.    As  the^ 
bark  and  copper  were  better  adapted  for  the  Emi^-^ 
Ushf  than  the  American  markets,  we  determiners 
that  those  articles,  which  composed  part  of  tla.^ 
Herkimer's  cargo,  should  be  sept  to  London  op  oamr 
joint  account    The  cocoa,  being  the  other  part  of 
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the' cargo  most  suitable  for  the  market  of  the  United    «^'J** 

States^  it  was  decided  should  be  laden  on  the  George  ^ 

ior  New  York.    Upwards  of  300  tons  were  accord-      ^^w%^ 

ingly  shipped  on  that  vessel.     Previous,  however, 

to  her  sailing,  I  agreed  to  buy  from  Mr.  Griswold 

hnlf  the  copper,  (being  his  interest  in  it)  at  1^.  4d. 

per  lb.  amounting  to  jB4,668,  and  seventy-five  tons 

of  his  half  the  cocoa,  at  ^£71  per  ton,  amounting  to 

£5,325.    Thus  I  held  an  interest  in  the  Gearge^s 

cargo,  to  New  York^  of  two  hundred  and  twenty 

tons  of  cocoa.     I  also  agreed  with  him  for  a  certain 

commission  of  four  and  a  half  per  cent,  to  consign 

iny  said  part  of  that  vessel's  cargo  to  him  for  sale 

at  New  York,  he  guaranteeing  to  me  the  sales  and 

remittances.     In  consequence  of  his  allowing  me  to 

ship  to  London  his  half  the  bark,  to  be  consigned 

to  my  correspondent,  and  the  proceeds  to  be  under 

mycontroul,  I  allowed  him  to  retain  17,400  dollars 

(the  prime  cost  thereof)  out  of  the  proceeds  of  the 

George's  cargo.    The  balance  of  the  proceeds  of 

that  consignment,  and  the  amount  of  sales  of  the 

ship,  Griswold  was  to  remit  to  my  agent  in  London^ 

on  or  before  the  1st  of  August,  1807,  in  the  event 

that  the  compromise,  could  not,  by  the  opinion  of 

Sir/oAH  Nicholly  be  legally  completed  in  the  Court 

of  Appeals.   For  the  more  clear  elucidation  of  these 

transactions,  and  the  state  of  Mr.  Griswold*s  ac- 

wnnt  with  me,  I  refer  to  the  annexed  paper,  by 

^hich  it  will  evidently  appear,  that  he  has  under 

liis  controul  the  proceeds  of  the  ship  and  cargo,  to 

Ae  amount  of  about  £27,000.'" 

Prom  this  affidavit,  though  the  respondent  had 
stated  in  his  affidavit  that  it  would  be  **  grievously 
oppressive  upon  him  to  be  compelled  to  pay  the 
^d  proceeds,  when  he  had  received  but  a  very 
VTHaU  part  of  the  said  property,"  it  now  appeared 
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^^7^         tbat  more  than  three  fourths  of  the  property  be- 
m    longed  to  him,  and  had  been  sent  on  his  own  ac- 
"^Tao^^      count  for  sale  to  the  most  advantageous  markets^ 
ab^.ve  a  year  since. 

That  tl)ough  the  respondent  had  stated,  **  that 
he  had  not  derived  the  smallest  proht  or  advantage 
from  this  tranr^action/'  yet  that  it  was  in  reality  a 
speculation  from  which  the  agents  expected  to  have 
received  much  emolument;  that  the  bark  and  cop* 
per  sent  to  England  and  lost,  vi  ere  covered  by  ab 
insurance;  that  by  the  statement  in  the  account 
current,  of  the  probable  proceeds  of  the  ship  and 
cargo  at  New  York^  compared  with  the  prices  paid 
by  the  respondent  to  Mr.  Hill  and  Mr.  Griswold^, 
the  respondent  expected  to  realize  above  jgSOOO 
upon  those  sales  only;  that  those  sales  having  been 
effeotedi  and  Mr.  GriswiUd  charged  with  those  pr^ 
bable  proceeds^  there  was  reason  to  believe  that 
that  part  of  the  speculation  had  succeeded. 

That  though  the  respondent  stated,  that  one  prin- 
cipal reason  for  listening  to  the  claimants  proposals 
was,  *'  the  great  loss  of  interest  \vhich  would  arise 
to  the  captors  on  the  proceeds  of  the  ship  and  cargo 
during  the  controversy  of  an  appeal/'  yet  that  by 
the  mode  adopted  no  interest  whatever  would  be 
made  upon  the  proceeds  for  the  benelit  of  the  cap- 
tors, as  would  have  been  the  case  had  the  method 
prescribed  by  the  act  of  parliament  been  pursued, 
by  placing  the  money  upon  public  security,  where 
the  accumulating  interest  would  have  paid  the  ex* 
penres  of  the  cause. 

And,   upon  the  whole,  that  though  these  state- 
ments were  immaterial  to  the  points  in  question,  yet-- 
that  the  facts  appearing  upon  them,  rendered  th 
principles  laid  down  by  the  Court  still  more  appli 
cable  to  the  case^ 
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The  Court  however  in  fixing  the  time  for  pay- 
'tnent  consulted  the  wishes  of  the  party  himself,  and, 
accordingly, 
.  Decreed  a  peremptory  monition  to  the  respon- 
dent, to  pay  ^41,671  19^.  4rf.,  with  interest,  from 
six  months  after  the  sale,  on  or  before  the  10th  day 
d£  May  next 


Tiie 
HerkimbIi. 

1808. 


Instance  Court. 

'l^HE  Ship  Active  was  seized  in  port  by  the  col- 
-*-    lector.     She  sailed  from  Bristol  under  licence 
for  Si.  Domingo,  put  into  Cork  for  a  convoy,  where 
she  took  in  thirty-four  cases  of  wine.     She  touched 
at  Madeira^  where  she  exchanged  some  goous  for 
vine.    Upon  her  arrival  at  St.  Domingo,  she  landed 
the  thirty-four  casks  of  wine,  and  about  a  fourth 
part  of  her  cargo,  and  took  in  nothing  in  return  but 
some  coffee  and  sugar,  for  the  use  of  the  ship,  ex- 
cept a  bale  of  slops  which  had  been  put  on  board  by 
mistake,  and  were  refanded.   Having  received  some 
damage  she  put  into  Philadelphia  to  get  a  mast, 
sold  as  much  of  her  cargo  as  was  required  to  pay 
for  it,  and  then  sailed  for  Halifax. 

The  King's  advocate  prayed  the  condemnation  of 
^is  vessel  and  cargo  upon  two  grounds,  that  of  an 
^portation  from  Philadelphia,  and  of  a  departure 
^m  the  licence,  by  touching  at  Cork  and  Madeira^ 
^d  not  returning  to  Bristol.  , 

Judgment. — Dr.  Croke. 

I  cannot  consider  these  as  deviations  from  the  li- 
^lice.  The  vessel  put  into  Cork  merely  for  the  pur- 
^se  of  joioiDg  a  convoy,  which  was  about  to  sail 


M^  IBtb, 
1808. 

lonchingat 
Cork  for  con- 
voy, and  at 
Madeira^  no 
deviation  from 
a  licence  to 
sail  from  BrU* 
tol  to  Si.  Do- 
mingo,   Put- 
ting into  Phi' 
Utdelpkia  in 
distress,  with- 
out landing 
or  entei  ing  a 
cargo,  not  an 
importation 
from  thence. 


J70  CASES  DETERMINED  IN  THE 

Ax^^lf      from  that  port.    This  is  proved  by  the  affidavit  nn- 
■'  nexed  to  the  claim,  by  all  the  witnesses,  and  by 

^08.  some  letters  on  board.  This^  so  far  from  being  any 
violation  of  the  licence,  was  only  a  means  of  exe- 
cuting the  powers  given  by  it  with  greater  safety, 
and  it  was  indeed  meritorious  on  the  part  of  the 
captain  and  owners  not  to  expose  their  vessel  to 
capture.  To  touch  at  Madeira  is  not  unusual  in  a 
voyage  to  the  West  Indies,  and  sufficient  latitude 
for  any  such  trifling  departure  from  the  straitest 
course  possible  is  allowed  in'the  licence  itself,  which 
does  not  say  "  direct  to  St.  Domingo''  It  is  ob- 
jected that  the  vessel  put  into  all  these  ports  for  the 
purpose  of  trading.  A  quantity  of  wine  was  taken 
in  at  Cork  and  was  landed  at  St.  Domingo.  It  is 
to  enquire  whether  this  was  a  breach  of  the  licence, 
or  even  whether  the  licence  was  violated  in  any 
other  respect,  because  the  licenced  voyage  was  at 
an  end  when  the  vessel  arrived  at  St.  Domingo. 
The  offence,  if  any  bad  been  committed,  was  there 
deposited.  The  effects  of  the  licence  ended  there, 
for  the  terms  of  it  did  not  require  that  the  vessel 
should  return  to  Bristol.  The  moment  she  quitted 
St.  Domingo,  except  as  to  the  protection  afforded 
by  the  licence,  for  having  gone  to  that  port,  she  was 
at  liberty  to  trade  the  same  as  any  other  British 
ship.  Putting  the  licence,  therefore,  out  of  the 
question,  what  is  the  case  of  this  vessel  upon  her 
arrival  here?  She  brings  to  this  port  a  cargo  taken 
in  at  Bristol,  and  a  quantity  of  wine  from  Madeira. 
These  were  both  lawful  importations.  The  vessel^ 
touching  at  St.  Domingo,  which  she  might  do  under 
her  licence,  and  her  putting  into  Philadelphia  in 
distress,  and  purchasing  a  new  mast  and  provision!^ 
there,  cannot  render  the  voyage  unlavirful.  Nor  wa^B 
it  an  importation  from  Philadelphia^  since  whateve'sr 
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might  have  been  the  original  intention  of  tbe  master, 
his  putting  in  there  appears  to  have  been  merely 
occasioned  by  necessity,  nothing  more  was  done  ia 
tiiat  port  than  what  the  distressed  situation  of  the 
vessel  required,  and  no  part  of  the  cargo  brought 
here  was  either  landed  or  entered  there. 

Tbe  King's  advocate  having  failed  therefore  in 
the  proof  of  his  allegations,  and  there  appearing  to 
have  been  no  grounds  for  the  seizure  of  this  vessel 
and  cai^o,  I  declare  the  same  to  be  restoied  with 
costs. 


The  Ship 

ACTITB* 

Jfoy  ISth, 
1808. 


The  Fly,  Frazer. 

On  further  proof. 
Judgment.— Dr.  Croke. 

nrOIE  further  proof  in  this  case  is  insufficient,  and 
-^  I  therefore  condemn  both  ship  and  cargo.  It 
has  been  brought  in  after  nine  months  have  been  al- 
lowed the  parties  for  that  purpose,  and  which  was 
SQfficiently  ample  to  have  procured  what  would 
We  been  satisfactory,  if  it  could  have  been  ob- 
Wned.  The  vessel  was  taken  upon  a  return  voy- 
^  from  Vera  Cruz,  to  the  United  Slates.  Her 
^^0  consisted  cif  one  hundred  and  fifty  thousand 
dollars,  bark,  and  logwood,  to  a  large  amount.  The 
P^uliar  nature  of  the  port  from  whence  the  vessel 
^^  bound,  and  the  great  value  of  the  cargo,  natu- 
''^ly  engaged  a  considerable  portion  of  the  atten- 
^on  of  the  Court  at  the  former  hearing,  and  must 
We  been  no  less  an  object  to  the  owners.  The 
^urt  therefore  required  proof  of  what  did  not  ap« 


J«Iy4tl^ 

1808. 


Trade  to  Verm 
Cntz.  Licence 
not  produced, 
and  proof  of 
property  not 
Siitisfaetoryy 
on  further 
proof.    Con* 
demned. 


1808. 


11$  CASES  DETERMINED  IN  THE 

ThgP''^'  pear  ia  the  first  instance,  of  the  authority  under 
jM/y  4th,  which  this  vessel  had  gone  to  Vera  Cruz,  and  of  the 
ownership  of  the  American  claimant.  The  trade 
from  the  United  Stales  to  Vera  Cruz,  is  not  in  any 
manner  prohibited  by  any  orders  or  instructions 
which  have  been  given  by  His  Majesty, 

With  the  legality  of  the  trade,  as  far  as  the  lawd 
and  colonial  regulations  of  Spain  are  implicated^ 
and  the  licences  under  which  it  is  carried  on,  as  a 
mere  part  of  the  internal  policy  of  that  country,  we 
have  no  concern.  But  as  the  colonial  trade  is  much 
confined  to  Spanish  subjects,  and  may  be  placed 
tmder  such  limitations  as  may  render  it  completely 
an  adopted  trade  of  the  enemy,  it  was  required  that 
the  claimants  should  produce  the  licence  and  au- 
thority under  which  this  voyage  was  made.  This 
has  not  been  done. 

The  proof  of  property  is  left  as  deficient  as  it  was 
upon  the  first  hearing  and  the  difficulties  which  then 
appeared  have  not  been  removed.  The  orders  upoii 
the  outward  voyage,  which  are  now  brought  io,  do 
not  explain  the  transaction.  The  master  was  directed 
to  bring  only  dollars  in  return,  but  here  is  bark  to 
the  value  of  two  thousand  seven  hundred  pounds, 
besides  other  goods.  This  at  least  is  an  advtknce. 
The  outward  cargo  does  not  seem  to  have  been  paid 
for,  yet  no  authority  appears  for  making  any  ad- 
vances. 

In  short,  the  whole  transaction  is  left  in  a  degpree 
of  obscurity,  perfectly  inconsistent  with  a  real  and 
fair  transaction.  A  business  to  so  large  an  amonn 
could  not  have  been  carried  on  without  many 
cuments  which  might  have  been  ready  to  produce^ 
Such  a  quantity  of  property  could  not  have  beei 
left  so  entirely  without  documents  as  this  now  a^ 
pears  to  be.    There  must  have  been  authoriti 
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powers,  accounts  find  correspondence,  sufficient  to      TheF|.Y, 
comprehend  the  whole  of  it;  and  to  explain  every       /"^y^l^^** 
circumstance.     I  feel  no  scruple  therefore  in  con- 
demning both  vessel  and  cargo. 

JV.  B.  This  sentence  was  affirmed  by  the  Lord9 

*         • 

of  Appeal,  upon  the  18th  July^  1809. 


■sai^ 


Beaver  Schooner,  John  Jones^  Master,  in  Ballast       Ar^  tetk 

180^.  ' 

THIS  vessel, 'in  ballast,  fron?  New  York^  was  Trade  to  a. 
seized  in  port, by  the  collector  of  the  customs  at  P^«^r  ' 
Halifax.  The  allegation  on  behalf  of  the  seizure, 
stated  that  she  wa^  seized  on  the  27th  of  March^ 
1809.  That  a  licence  had  been  granted  at  Halifax^ 
to  trade  to  St.  Domingo^  to  Angtis  Skaw,  the  owner 
of  the  vessel,  and  to  Hartshorne  and  Boggs,  mer- 
jchants  of  Halijax^  as  shippers.  It  stated  that  the 
produce  of  ^S*^.  Domingo^  brought  back  to  some 
port  in  the  province  of  Nova  Scotia^  shall  not  be 
liable  to  condemnation;  that  she  sailed  from  St. 
Jkmungo,  to  New  York^  against  her  licence.  That 
iships  must  be  registered  in  the  port  to  which  they 
belong;  that  she  was  registered  in  Quebec,  not  th|^ 
port  ahe  sailed  from. 

Claim  of  Master. 

The  ship,  in  ballast,  was  claimed  for  Angus  Shaw^ 
of  Quebec,  who  was  the  owner,  according  to  the 
best  of  deponent's  knowledge  and  belief.  In 
November,  appointed  to  the  command  by  Messrs* 
Robinson  and  Hartshorne,  of  New  York,  the  agents 
at  be  understood,  and  verily  beUeyes  of  the  sai4 
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The 

BB4rBA 

Schooner. 
1809. 


Angus  Shaw.  In  1806>  he  sailed  in  November^  tor 
Halifax^  arrived  in  December j  addressed  to  HarU^ 
home  and  Boggs — if  a  licence  could  be  procured, 
to  Havannah,  or  otherwise  to  St.  Domingo — niastei^s 
narae  indorsed  at  ^a/tfox— -obtained  a  licence 
sailed  28th  December,  arrived  at  Port  au  Prince, 
27th  January;  disposes  of  his  cargo,  took  on  board 
a  cargo  of  coffee  and  wood,  for  dunnage.  Before 
he  left  St.  DomingOy  he  received  intelligence  that 
His  Majesty  had  granted  permission  to  vessels  to 
carry  and  return  cargoes  to  the  United  States. 
Sailed  14th  February ^  for  New  York^  arrived  4th 
March,  discharged  his  cargo,  thereby  concluding 
his  voyage. 

\9i\i  March,  sailed  from  T^ew  York,  in  ballast, 
for  Halifax,  arrived  26th,  and  seized  27tb  March. 
Master's  Examination. 

4th.  Took  the  command ;  6th  November,  the  for- 
mer master,  Angus  M*Intyre,  delivered  the  papers; 
6th  known  her  only  from  the  time  he  took  charge. 
Built  in  Quebec. 

7th  Believes  the  licence  did  not  warrant  or  autho- 
rize her  to  proceed  on  the  voyage,  as  pursued  hf 
the  deponent,  only  back  to  Halifax  \  but  on  hii 
arrival  at  St.  Domingo,  having  seen  a  proclamation^ 
which  was  stated,  and  he  believes  to  have  been 
issued  by  His  Majesty,  as  it  is  called  the  king's  pro- 
clamation, authorising  British  subjects  to  trade  and 
carry  the  produce  of  St.  Domingo,  to  neutral  ports, 
he  was  induced  to  go  to  New  York.  8.  Does  not 
know  under  whose  management,  before  he  took  the 
command;  since,  under  the  direction  of  Messrs. 
Rdbertson  and  Hartshome,  he  corresponds  with 
them  only  respecting  her  concerns.  9.  Cannot  an- 
dertake  to  swear  who  are  the  owners,  further  than 
he  believes  her  register  will  telL    Believes  Angus 
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Shaw  is  the  real  owner,  as  bis  name  is  in  the  regis- 
ter: "no  correspondence  with  him. 
Papers. 

1st  Regis  ten  Angus  Shaw  ^  owner yAngusM^Intyre^ 
master;  built  at  Quebec^  2d  November,  1805. 

4th  Indorsement  at  Quebec.  On  the  change  of 
master,  to  Louis  Leverai^  4th  Jvly^  1 806 ;  to  Ba^U 
PlmUi,  23d  August,  1806;  to  Angus  M'lntyre,  9lh 
May,  1807;  to  Jones,  23d  December,  1808,  at 
HaUfax.  8th,  St.  Daniingo^  clearance  to  Halifax^ 
nth  February. 
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The 
Bbavbr 

Schooner. 

1B09. 


Sentence. — Dr.  Croke. 

There  are  two  preliminary  questions  upon  the  in« 
capacity  of  the  claimant.  ]t  is  said,  1st,  that  it  is 
^i  Angus  S flaw's  property,  because  Robertson  and 
EsTtskome  have  the  management.  The  cases 
which  have  been  quoted  of  Robertson  and  French^ 
4  Ea$t.  130.  Thomas  and  Joyle,  5  Esp.  88,  were 
bonded  upon  possession  as  owners;  here  Robertson 
tnd  HartsAome  appear  only  as  agents,  which  is 
ttated  in  the  master's  examination.  This,  coupled 
with  the  register,  and  there  being  no  proof  to 
the  contrary,  is  evidence  sufficient  of  the  property. 

It  has  been  argued,  2dly,  that  the  owner  has  not 
complied  with  the  register  acts ;  that  she  has  been 
QBiployed  from  and  to  New  York,  which  therefore 
ii  the  port  to  which  sh^  belongs,  and  yet  she  was 
registered  at  Quebec.  By  several  indorsements  on 
the  roister,  she  sailed  from  and  to  Quebec  till  May, 
1807.  There  is  no  evidence  how  she  has  been  em* 
ployed  from  that  time  to  November,  1808,  but  there 
^  no  proof  that  she  was  not  employed  from  Quebec; 
^d  during  the  winter  she  must  either  have  been 
Employed  in  the  river  St.  Lawrence,  or  must  have 
l^teu  employed  from  other  ports.    The  owner's  resi* 
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The         dence  at  Quebec,  and  the  employment  of  the  vew 
Schooner.       then,  (oT  a  length  of  time,  is  a  sufficient  compliaoi 


AriifM,      with  the  act. 
1109.  The  master  is  paid  not  to  be  a  British  subject,  b 

he  was  born  in  Scotland,  lived  there  till  within  fo 
years,  and  is  unmarried ;  on  talking  command  a€ 
British  ship,  he  again  resumed  a  British  characli 
and  is  not  a  citizen  of  any  other  country. 

As  to  the  main  allegation. 
The  vessel  is  said  to  be  liable  to  forfeiture,  1 
having  broken  her  licence,  by  going  from  St.JD 
mingo  to  ISew  York,  and  not  having  returned  wi 
a  cargo  to  Halifax^  Since  the  order  of  couoc 
upon  which  that  licence  was  granted,  viz.  I5tb  Jmi 
1807,  permitting  a  qualified  trade  to  St.  Domingo^ 
licenced  vessels;  another  order  was  issued,  14 
December,  1808,  laying  opeti  the  trade  to  St.  D 
mingo,  to  all  British  sul^ects,  and  issued  ordiH 
previous  to  the  sailing  of  this  vessel  from  St.  D 
mingo  To  maintain  this  ground,  the  prosecut 
must  prove  that  the  Claimant,  by  having  received 
beneficial  licence  from  His  Majesty,  before  fl 
trade  was  laiJ  open,  is  now  in  a  worse  conditk 
than  all  other  subjects,  who  have  received  no  8Q< 
benefit,  which  is  monstrous. 
To  support  this,  they  argue,  that  the  licence  wi 
conditional,  and  the  condition  has  been  broke 
No  such  thing.  There  was  no  condition  to  briDg 
return  cargo  to  Halifax.  The  out  cargo  was  pr 
tected,  so  was  a  return  cargo,  but  there  was  no  ol 
ligation  upon  the  owner  to  bring  back  such  a  carp 
even  without  the  second  order.  I  do  not  think  tl 
vessel  was  confiscable.  Her  voyage  from  St.  1> 
mingo  to  New  York  was  not  protected  by  it,  a»d 
she  had  been  seized  upon  that  voyage,  the  vesB 
would  have  been  confiscable,  but  the  cai^  hwm 
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been  unloaded  at  New  York,  the  offence  was  there 
deposited,  aud  unless  the  yes»el  bad  been  caught  in 
the  fact,  was  not  subject  to  confiscation  after- 
wards. 

Brides  the  voyage  was  completed  at  New  Yorkf 
and  the  present  is  a  new  voyage 

Even  uuder  the  licence  on/y,  then  it  does  not  ap- 
pear, that  the  vessel  would  have  been  confiscable. 
Bat  now  the  licence,  with  whatever  conditions  or  re- 
rtrictions  it  contained,  is  swept  away,  and  merged  in 
the  order  which  lays  the  trade  quite  open.  The 
claimant  is  entitled  to  the  full  benefit  of  it,  as  it  bears 
date  antecedently  to  the  commencement  of  the 
transaction. 


Bbavba 
ScbooDfr. 

1809 


I  restore  the  vessel  with  costs. 


a 


The  Schooner  Eleanor,  HalL 

npHIScase  having  been  appealed  to  the  High  Court 
^  of  Admiralty,  and  the  Judgment  of  this  court 
^roied,  upon  much  the  same  groqnds,  with  those 
which  were  stated  by  the  Judge  of  the  Vice  Admi- 
^ty  Court,  they  are  not  here  repeated.  They  are 
reported  in  Dr.  Edwards,  vol.  1,  p.  135. 


1809. 


La  Furieuse. 

'T^HIS  vessel  was  taken  by  La  Bonne  Cilotfenne, 
'^  Captain  Maunsey,  on  th^  6tb  of  Jvljfy  1 809,  an 
^legation  was  now  given  on  behalf  of  the  Inflexible, 
^taiii  Brown,  as  joint  captor.  The  cause  came 
<Hi  upon  the  admission  of  the  allegation. 

N 


Stjpd.  4tb, 
18094 

Joint  eaptitre, 
coi]|aiict  ez- 
pecu  tion  plead- 
ed ID  an  nega- 
tion not  proTcd 
bythe  eridenca 
actual,  and 
constnictiTe, 
aaaistaBce  not 
proved. 
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La  Fdiiibo(s.       JUDGEMENT— JOr.  Croke. 
ntft,Mkt  In  deciding  upon  the  admissibility  of  this  allega- 

**^*  tion,  the  court  has  to  consider,  whether  the  parties^ 
if  they  can  prove  the  facts  as  tliere  stated,  have 
made  out  such  a  case,  a^  will  support  their  claim  tot 
be  considered  as  joint  captors. 
-  In  the  first  article,  they  plead,  that  the  IwflexihU 
and  La  Sonne  Citoyenne^  were  under  joint  ordera 
to  convoy  a  fleet  of  merchantmen  to  North  America^ 
and  ti)at  Captain  Mounsey  was  under  Captain 
JBrowns  orders* 

In  the  second,  that  they  sailed  together  on  the  18th 
of  June,  with  fifteen  sail,  under  their  joint  convoy,, 
under  the  command  of  Captain  Brown. 

In  the  third,  that  on  the  second  of  Jiffy,  at  four 
in  the  morning,  a  strange  sail  appeared,  distant 
about  fifteen  or  sixteen  miles;  that  Captain  B^awu 
ordered  La  Bonne  Citoyenne  to  chase  and  examine 
the  strange  sail;  that  thick  weather  came  on,  and 
La  Bonne  Citoytfinc  was  separated  from  the  rest  of 
the  convoy. 

Fourthly,  that  La  Bonne  Citoyenne  having  ex- 
amined the  strange  sail,  shaped  her  course  to  rejoin 
the  convoy.  That  at  Noon,  of  the  .'ith  of  Jvly^ 
the  Inflexible  being  to  the  nortlnvarcl  of  Ln  Bonne 
Citoyenne,  about  fifty-one  miles  distant,  and  out  of 
sight;  Captain  Mounsey  chased  the  Furieuse,  and 
about  four  in  the  morning  of  the  (ilh,  the  Furieuse 
was  seen  from  the  deck  of  the  Inflexible,  above 
fifteen  miles  distant,  steering  nearly  the  same 
course,  and  La  Bonne  Citoyenne  was  seen  from  the 

• 

mast  head  of  the  Inflexible,  in  chase,  at  the  distance 
ofabout  twenty-nine  miles.  Fifthly,  that  LaFurieuse 
upon  discovering  the  Inflexible  with  the  convoy,  was 
intimidated^  and  was  induced  to  alter  her  course 
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La  Furieuie. 


from  North  West,  and  by  North^  to  South ;  in  con- 
fiequence  of  which,  she  was  under  the  necessity  of      Sept.  4tb, 
approaching  La  Bonne  Citoyenney  and  did  actually 
approach  her,  and  about  nine  o'clock  the  same  day 
La  Bonne  Ciiayennehvou^xi  her  to  action,  and  cap- 
tured her  about  four  in  the  afternoon  of  the  sanqe  day. 
ha  Bonne  Citoifenne  did  not  afterw  ards  rejoin  the 
convoy,  but  bore  away  to  Halifax, 

Sixthly,  that  the  Inflexible  was  not  in  sight  at 
the  tioie  of  capture,  being  distant  thirty  or  forty 
miles,  nor  did  she  alter  her  course,  or  chase,  but 
continued  with  the  convoy,  believing  it  to  have  been 
a  detained  vessel,  nor  could  Captain  Brown  have 
Teotored  to  chase  to  leeward,  without  being  in 
danger  of  separating  from  his  convoy,  and  neglect- 
ing his  duty. 

Seventhly,  that  if  the  Furieuse  had  continued  the 
coarse  she  was  steering,  she  would  either,  have  come 
into  the  convoy, or  escaped  from  La  Bonne  CUoyennCy 
and  she  would  have  continued  ^iuch  course,  bad  she 
not  lieen  intimidated. 

Tliesf^are  the  facts  as  stated  in  the  allegation,  and 
I  mast  premise,  that,  as  a  general  principle,  it  has. 
Wn  the  object  and  intention  of  the  Courts  of  Vice 
Admiralty,  to  warroi^r  rather  than  to  extend^  the  in- 
terest of  joint  captures,  and  to  contiue  as  much  as 
I  possible,  the  benefit  of  prize  to  such  vessels  as  are 
Cereal  and  actual  captors.  For  in  many  ca»es  it 
^oulijbe  extremely  hard,  that  they,  who  have  borne 
tte  burden  and  heat  of  the  day,  should  be  li  ible  to 
"^dispossessed  of  a  part  of  their  reward,  bv  vessels 
^hich  had  no  other  merit,  than  that  of  having  been 
^^ight,  or  under  such  circumstances. 
*hig  claim  may  be  reduced  to  three  points,  1  »t,  that 
^  actual  assistance  was  reudered.     Secondly^  that 

'  N  2 
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hA  FtjRiBUiB*  there  was  a  constructive  assiHtance ;  and  thirdly, 
Sept.  4tb,  that  these  two  vessels  were  employed  in  a  conjunct 
'  ^W9w        expedition. 

The  actual  assistance  which  has  been  alledged,  is, 
that  La  Furieuse  upon  seing  the  hiflexiblej  changed 
her  course,  and  by  that  means,  ran  into  the  moutif 
of  La  Bonne  Citoyenne^  But  it  is  not  a  very  re- 
mote contribution  to  a  capture,  or  every  circnrastance 
which  may  have  led  to  it,  which  is  sufficient  to 
constitute  a  vessel  a  joint  captor. 

The  cases  of  the  Waaksamkeit  and  Furie  •  bear 
much  resemblance  to  the  present.  The  capturing 
vessel  and  the  alledged  joint  captor,  were  both  em- 
ployed in  the  same  convoying  service.  The  IhUck 
fri^te  parted  upon  seeing  the  other  vessels^  and  waar 
thereby  more  easily  taken,  separately.  But  that 
circumstance  alone,  was  not  held  to  be  sufficient  in 
the  case  of  the  Waaksamkeit,  because  proof  of  other 
facts  was  required  by  the  court.  In  the  Furie  it 
was  held  that  all  effect  of  presumptive  assistance 
was  extinguished  by  the  distance  and  actual  con- 
test ;  which  took  place  twelve  hours  after  the  vessel 
had  been  seen,  though  a  joint  chase  had  actually 
been  begun. 

In  this  case.  Captain  Brown  was  perfectly  uncon-^ 

scions  of  what  was  going  on,  he  did  not  even  knour 

-m  that  it  was  an  enemy,  and  believed  it  to  have  been 

a  detained  ship.  He  had  no  intention  therefore,  oif 
chasing  or  rendering  any  assistance,  and  performed 
no  act  with  that  view,  but  pursued  his  course  with-* 
out  alteration.  The  Furieuse  was  not  intimidated, 
and  thereby  induced  to  surrender  by  having  ^seen 
the  Ififtexihle^  for  as  the  Furieuse  thereupon  changed 
her  course,  the  Inflexible^  continuing  her  former 

*  Rob.  ni.  1. 
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course,  the  distance  from  that  time  \ras  continually   i^aPowbw- 
increasing.     The  Furieuse  h^d  perfectly  made  her      Si^.4thf 
escape  from  the  Inflexible^  and  was  out  of  sight 
The  engagement  continued  a  long  time,  and  it  was 
not  till  twelve  hours  after  seeing  the  Inflexible,  that 
the  capture  was  made. 

3d.  A  constructive  assistance  is  alledged  upon 
the  ground  that  the  Inflexible  was  in  sight  during 
part  of  the  chase,  which  alone,  it  is  said,  will  iutitle 
iier  to  share. 

Most  of  the  cases,  which  have  been  quoted  to 
prove  that  being  in  sight  would  intitle  a  vessel  to  be 
considered  as  a  joint  captor,  suppose  it  to  have  been 
It  tfie  time  of  surrender.  Even  then,  an  opposite 
course  forms  an  exception,  and  every  other  circum- 
fltapce  which  shews  there  *was  no  animus  perse^ 
fmdi,  as  a  want  of  knowledge,  and  intention. 
Here  the  two  vessels  were  sailing  at  a  large  angle 
&OIII  each  other,  and  the  distance  was  continually 
inciieasing.  Captain  JBrawn  took  it  for  a  detained  . 
▼eisel,  and  therefore  he  had  no  design  of  co- 
operating. But  there  is  another  consideration  more 
.material:  The  Captain  of  the  Inflexible  could  not 
kare  quitted  the  convoy,  to  chase  a  strange  sail, 
without  a  breach  of  his  duty.  In  the  Waaksamkeit 
Hwas  held  necessary  to  prove,  that  the  capture  was 
ornde  within  such  a  distance  as  would  not  totally 
have  removed  the  vessel  from  the  fair  limits  of  her 
convoy  duty.  Here  it  is  admitted  by  the  allegation, 
for  it  is  stated,  ''  That  Captain  Broum  could  not 
^«ave  ventured  to  chase  to  leeward,  without  being 
uidanger  of  separating  from  his  convoy,  and  neglect- 
^  his  duty.*'  All  constructive  assistance  must  be 
founded  upon  a  supposition,  that  an  actual  assist^ 
%ce  would  have  been  given  if  necessary.  It  cannot^ 
^erefore,  be  ^^ed  in  cases  where  such  assistance 
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lATuwgufg;   could  only  have  been  given  by  a  breach  of 
&Bi.4tb,      vrhich  is  in  se  a  legal  impossibility. 

It  IS  neift  alledgedy  that  these,  two  vessels 
engaged  in  a  joint  operation,  that  of  convoy 
merchant  fleet,  in  which  both  were  equally 
ployed. 

The  general  principle  relating  to  associated  ▼* 
was  laid  down  in  the  leading  case  of  the  Vrjf. 
but  there  the  exceptions  were  principally 
upon.  In  the  case  of  the  Forsig/ned-f .  the  g« 
rule  was  stated  more  distinctly.  ^' A  fleet,, 
ciated  by  public  authority,  is  considered  ai 
body,  ttnless  detached  by  orders,  or  entirely  sepe 
by  accident ;  and  what  is  done  by  one,  conti 
to  compose,  in  fad,  a  part  of  that  fleet,  ensiii 
the  benefit  of  all.  By  detachment,  is  mean 
some  distinct  and  separate  purpose,  which  c 
them  out  of  the  scene  of  common  operation  f 
time ;  not  merely  whether  they  were  sent  oi 
the  look-out  to  preserve  their  connection  wit 
service  of  the  fleet>  and  maintain  their  depen( 
upon  it.** 

Hence  arise  two  points  for  enquiry.     Was 
•  joint  enterprize?      Was  La  Bonne  Citoyenm 
tached  from  it  ? 

1st.  It  is  stated  that  *'  the  Inflexible  was  or 
by  the  Admiralty  to  proceed,  in  company  wil 
Sonne  Citoyenne,  from  Portsmouth  with  a  a 
of  merchant  ships.  Captain  Mounsey  was  \ 
under  the  orders  of  Captain  Brown,  and  ws 
rected  to  associate  and  co-operate  with  him  : 
protection  and  safe  conduct  of  the  convoy,  2 
obey  his  orders."  This  certainly  constitutes^ 
fullest  manner,  a  joint  enterprize. 

2d.  Was  there  a  detachment  on  a  separati 

♦  RiA.  U.  16.  t  ^t-  Ills  17. 
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Vice?    To  examiDe,  to  chase  within  due  limits,  and    La^Furiiu«. 
to  capture  the  enemy's  vessels,  is  no  doubt  a  part  of      Seft.4th, 
the  duty  comprehended  within  the  service  of  a  con-         ^^^* 
voy.    In  this  chase  Captain  Mounsey  was  within  the 
liile  of  his  duty  in  furthering  the  common  object 
8tnd  purpose  of  the  convoy,  and  was  therefore  di- 
rected by  Captain  Brown  to  chase  the  strange  sail, 
in  the  course  of  which  duty  this  capture  was  made. 
The  connection  was  perfectly  kept  up  by  his  making 
&  signal  to  Captain  JUoHnsey  not  to  risque  losing 
sight  of  the  Commodore,  and  the  actual  separation 
was  ooly  in  consequence  of  an  accidiential  fog.     So 
Ibat  La  JBonni  Citoyenne  was  not  detached  from  the 
bODvoy  at  all.     Id  the  Farsighiedj  instructions  given 
to  a  vessel  '^  to  avoid*'  being  at  such  a  distance  as 
bot  to  observe  signals,  was  held  not  to  be  a  de- 
tached service.    That  case  applies  exactly  to  the 
present;  but  there  are  some  facts  even  more  favour- 
able, and  which,  though  not  sufficient  to  found  A 
joint  capture  upon,  as  amounting  to  an  actual,  or 
e?en  a  constructive  co-operation,  yet  are  circum- 
stances which  aflford  stronger  proof  of  connection 
between  the  two  vessels,  aud  with  the  prize.   There 
tbe  captured  ships  were  not  seen  by  the  fleet  till 
they  were  in  the  possession  of  the  captor,  so  that  he 
<^Qld  have  derived  no  manner  of  benefit  or  assist- 
ance from  it  whatever.     In  this  case  the  prize  was 
^ctnally  seen  by  the  Inflexible  during  a  part  of  the 
chase.    Some  remote  aid  was  afforded  by  the  /n- 
f^xible.    Both  officers  were  acting  in  their  proper 
Matioiis ;  Brown  protecting  the  convoy,  Mounsey 
abasing  the  enetny.     If  Brown  had  not  staid  with 
*be  convoy,  Mounsey  could  not  have  quitted  it  to 
<^base.    By  falling  in  with  the  Inflexible^  the  prize 
^^  80  far  intimidated  as  to  chluge  her  course,  by 
^ich  means  La  Bonne  Citoyenne  was  enabled  to 
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jjL  VonirofM.   00016  up  with  her,  and  in  consequence  to  take  her, 
Sepi.4\h,      The  Inflexible  was  certainly  the  causa  sine  qua  nan 
^^^'        of  the  capture.. 

If  the  good  of  the  service  is  to  be  attended  to, 
^  that  would  support  the  admission  of  this  claim.     If 

ships,  by  chasing  out  of  sight,  could  exclude  the 
other  Tessels,  engaged  in  the  same  service,  from 
chasing  in  prize,  it  would  act  as  an  encouragement 
to  violate  their  duty,  'ly  going  too  far  from  th^ir 
convoy. 

I  admit  this  allegation  to  proof. 

This  cause  came  on  to  be  heard  upon  the  evir 
didoce  on  the  25th  Nov.  1809.     It  was  proved  that 
the  Furieuse  was  not,  intimidated  by  having  seen  the 
Iff^lexihle^  that  assistancewas  then  impossible,andth^ 
surrender  was  in  consequence  of  all  her  ammunition 
being  gone.  It  appeared  to  be  fisir  from  a  clear  point, 
that  the  Bonne  Citoyenne  could  not  have  come  up 
with  the  prize  if  she  had  not  changed  her  course  npon 
seeing  the  Inflexible  ;  several  of  the  witnesses  swore 
that  she  could   have  overtaken  her.     Most  of  the 
questions  of  law  having  been  argued  and  derided 
upon  the  admission  of  the  allegation,  the  case  turned 
upon  the  joint  co-operation.    The  orders  from  this 
Admiralty  were  produced,  which  were  to  the  follow-, 
ing  purport.    ^^To  J.  Brown^  Esq.  commanding 
the  Inflexibly  at  Spithead,   17  th  May,  1809.     Yot^ 
are  to  proceed  forthwith  to  Halifax,  taking  witfa^ 
you  any  merchant  ships   may  be   lying  at  ISpU — 
head  ready  for  sea,  and  on  arriving  there  to  puMi 
jourself  under  the  command  of  8ir  John  Borlfia^'^ 
Warren''  The  other  was  directed  " to  W.  Mounsi 
Esq.  La  Bonne  Citoyemie,  1st  June,  1809.  You 
to'  enquire  for,  and  take  under  your  convoy,  su( 
vessels  as  may  be  ready  to  sail  to  Nova  Scotia,  Ni 
Brunsfvick^  and  Canada;  you  are  to  put  to  saa 
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Ihe  10th,  and  to  part  on  the  Green  Bank,  and  pursue  i-*  Fuwra*!. 

yonr  voyage  to  Canada'^  ,  & , ^  4th, 

The  Court  thereupon  observed :     "  Such  an  asso-        ^^^' 

iciation  as  will    constitute  a    conjunct 'expedition, 

must  be  by  superior  authority.  It  is  not  the  mere 
accidental  sailing  of  vessels  together,  although  the 
senior  officer  would  necessarily  have  tlie  command 
of  the  whole,  and  the  others  were  bound  to  obey  his 
sigDals.  It  must  depend  upon  the  nature  of  the 
orders  upon  which  they  sailed. 

In  these  orders  no  association  whatever  is  ex- 
pressed, no  instructions  are  given  to  Captain 
Mtnmsey  to  put  himself  under  the  command  of 
Captain  Broum.  The  orders  issued  at  different 
times  and  bear  different  dates.  Captain  Broum 
wight  have  sailed  before  Captain  Mounsey's  order9 
Arrived.  The  services  are  different.  Brown  was 
ibound  for  Halifax,  Mounsey  for  Quebec^  Mounsey, 
indeed,  was  to  take  charge  likewise  of  such  vessels 
•  As  were  destiued  to  Hajlifax^  in  his  way,  in  case 
^tfch  happened  to  be  ready  to  sail.  But  this  was 
^oly  an  incidental  part  of  his  duty*  Their  duties,  , 
^erefore,  so  far,  incidentally  coincided;  but  they 
^Qld  not  be  considered  as  composing  one  conjunct 

^^  indivisible  expedition. 
I  ani  of  opinion,  therefore,   l^at  the  allegation 

Siven  in  on  behalf  of  the  Inflexible^  is  not  supported 

^y  the  evidence,  and  I  pronounce  against  its  clain} 

^  be  admitted  as  a  joint  captor. 

I^ote.  The  sentence,  in  this  case,  was  affirmed  hj 
^e  Lords  of  Appeal,  9th  May,  181 L 
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4^  8th, 

1810. 


The  Providence,  Mac  Nutt. 


Burhank^s  Case. 

n.  chap.  18.  PTHHE  King  against  329  barrels  of  mackarel,  22 

cserruiDg  the  -^    half  barrels  of  mackarel,  18  hogsheads  of  cod« 

efcMtViirc  fish,  4  hogsheads  of  beans,  4  tierces  of  rice,  139  bar- 

SSlftreatydit  ^^'^  ^^  flour,  1  barrel  of  alewives,  8  barrels  of  salmon, 

MivedaHroD.  j^^cl  l2  boxes  of  herrings,    seized  by    Thomas  N. 

■Ktion  with  C7                             .^ 

Ar  totiiects of  Jeffevy^  Esq.  Collector  of  the  Customs  for  the  port 

siairt.  Per-  of  Halifax^  on  board  the  schooner  Providence^  Mae 

STthSTiinl^t  iVii«,  Master. 

iance 


tilled'to  the  JUDGMENT. —  Df.  Crokc. 

^^A^xh^         A  I'bel  has  been  given  in  this  case  on  behalf  of 

his  Majesty,  uhich  pleads,  first,  that  by  a  certain 
(Statute  of  the  12th  year  of  his  late  Majesty,  King 
Charles  If.  it  is  provided.  That  no  alien,  or  person 
ihrt  born  within  the  allegiance  of  the  king,  shall 
exercise  the  trade  or  occupation  of  a  merchant,  ot 
factor,  in  any  island,  plantation,  or  territory,  thereto 
belonging,  or  Avhich  may  hereafter  belong  to  hiS 
Majesty,  his  heirs,  and  successors,  in  Asiu^  Afiicd^ 
or  America^  upon  pain  of  forfeiture  of  all  hfs  goods 
and  chattels,  or  which  are  in  his  possession.  (12  Caif. 
II.  c.  18.  Sect.  2.)  The  second  article  pleads  th 
jurisdiction  of  the  Court,  under  the  49th  of  th 
King.  Third,  that  the  articles  specified  were,  o 
the  10th  day  of  December,  1809,  at  Halifax,  \i 
Nova  Scotia,  one  of  his  Majesty's  colonies,  or  plan 
tations,  in  America,  seized  by  Thomas  N.  Jeffr 
Esq.  the  Collector  of  the  Customs,  as  forfeited  t 
his  Majesty,  for  that  the  same  were  owned  by,  c 
in  the  possession  of  one  Eleazer  Burbank^  an  ali 
and  foreigner,  who,  at  the  time  of  such  seizure,  ws 
exercising,  the  trade  and  occupatiou  of  a  mercbai 
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6r  fiMtor,  at  Halifax^  aforesaicU  aod  who  hdd  tbeii   ^    '^^ 
and  there  shipped  the  same  goods  and  chattels  as  a '  ._———. 
,  merchaot,  or  factor,  at  Halifax  aforesaid,  in  and  on      ^ta'il^ 
board  a  certain    British  ship  or  vessel  called  the 
Prmvidence^  whereof  one   Thomas  Mac  Nult  was 
the  Master,  for  the  purpose  of  transporting  and  carry- 
ing the  saooe,  in  and  on  board  the  said  schooner  to 

the  British  colony  or  plantation  in  South  America^ 
caJled  Surinam ;  he,  the  said  Eleazer  Btu^havk^ 
having,  as  a  merchant,  or  foctor,  at  Halifax  afore- 
said, chartered  and  hired  the  said  British  vessel  for 
that  purpose,  all  of  which  is  contrary  to  the  statutes 
in  such  case  made  and  provided,  wherefore  the  said 
articles  are  liable  to^  forfeiture,  and  ought  to  be  for* 
feited  and  condemned. 

In  answer  to  this  libel,  a  claim  and  answer  has 
been  put  in  by  Eleazer  BurbanJc^  stiling  himself 
bte  of  Salem,  merchant,  now  residing  in  Halifax^ 
aad  John  Osborne,  of  Halifax,  merchant,   which 
states,  first,  that  the  said  Eleager  Burbank  for  hiin- 
seU'saith,  that  he  is  not  an  alien,  or  person  not  bom 
within  the  allegiance  of  the  King,  but  on  the  con- 
tiary,  was  born  in  the  15th  year  of  his  Majesty's     > 
i>eigfi,  at  DeerfielcL,  in  his  Majesty's  then  province  of 
^ew  Hampshire,  and  Ls  therefore  a  natural  born 
object  of  his  Majesty*    That  becoming  desirous  of 
I'leaiding  altogether  in  this  province,  and  of  removing 
1^18  iamiJy  and  property  hither  from  the  United  States^ 
^bexe  he  formerly  lived ;  for  this  purpose  he  made 
application,  by  petition,  to  the  Lieutenant  Governor, 
^Lud  obtained  bis  Excellency's  permission  to  reside 
l^ere;,  and  also  to  bring  his  properly  here,  and  that 
Ale  therefore  took  the  oath  oi  allegiance.  That  having . 
-^  bond  fide  intention  of  taking  up  his  permanent  resi- 
lience in  this  province,  he  projected  a  voyage  from 
-Halifax  to  Surinam,  and  back^  and  chartered  this 
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The         vessel ;  that  in  coDJunction  with  John  OfbamSy  the 

.,.  other  respondent,  he  loaded  the  said  schooner  with 

*'i8iof''      goods,  two-third  parts  thereof  on  bis  own  account, 

and  the  other  third  on  account  of  the  said  Jokn, 

Osbortie.     He  prays  therefore  that  they  may  fce 

restored. 

Upon  petition,  Burhank  amended  his  claim,  VfA 
pleaded  the  statute  of  the  13th  Geo.  IL  entitled, 
'i  An  act  for  naturalizing  such  foreign  protestaats  as 
^hali  settle  in  His  Majesty's  colonies  in  America^ 

A  reply  was  given  by  the  king's  advocate  to  this 
answer,  jIn  which  he  alledged,  that  the  said  goods 
ought  to  be  condemned^  notwithsteanding  any  thing 
in  the  said  answer,  for  that  Eleazer  Burbank,  in 
whose  possession  they  were^  was  an  alien. 

UpoQ  these  pleadings  several  exhibits  have  been 
brought  into  the  registry^  and  a  great  number  of 
witnesses  examined.  Upon  those,  the  facts  are 
proved  to  have  been  as  foljows^.  That  Burbamk 
was  born  in  the  Untied  Slates  of  America^  in  the 
15tb  year  of  the  present  King,  when  they  were 
colonies  of  Cheat  Britain.  That  he  resided  there 
till  the  latter  end  of  last  year,  when  being  desirous 
of  removing  his  family  and  property  into  this  coun- 
try, and  to  become  a  subject  of  the  King,  be 
petitioned  the  governor,  and  received  from  him  a 
licence,  bearing  date  the  2d  of  December^  in  these 
words:  ** permission  is  hereby  granted  to  Ekmzer 
B^rbank^  an  alien,  to  reside  within  this  province 
during  pleasure,  he  having  given  bonds  according 
to  law,  and  in  such  case  made  and  provided ;  signed 
George  Prevost''  The  law  to  which  the  licence 
refers,  is  a  provincial  law,  passed  in  the  general— 
assembly  of  the  province,  in  the  38th  year  of  tfce= 
King)  which  enacts  that,  ''  no  alien  who  shali  com^ 
jto  reside  within  the  province  of  Nova  Scotia^  shaL— . 
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be  permitted  to  be,  and  retnain  within  the  provitfce,    provumwci. 
without  a  8|iecial  permit,  under  the  hand  and  seal    ■:       ' 
of  the  governor ;  that  to  attain  suth  permit,  he  shall       "'Taio/* 
sttte  in  writing,  his  name,  age,  place  of  nativity, 
rank,  and  occupation,"  provided  he  shall  enter  into 
a  bond  for  his  good  behaviour,  and  comply  with 
certain    other    regulations ;    ''  and    it    is    further 
enacted,  that  if  any  alien,  as  aforesaid,  shall  not  ob- 
tain a  permit,  he  shall,  on  conviction  thereof,  be 
sentenced  to  imprisonment,  or  pay  such   fine  as 
shall  be  imposed  by  the  court,  before  whom  he  shall 
be  convicted,  and  be  transported  beyond  His  Majes- 
ty's dominions  in  America^  to  such  place  as  the 
go?emor  may  think  proper." 

This  prosecution  is  founded  upon  a  clause  of  the 
celebrated  navigation  act,  of  Charles  the  Second^ 
which,   though  not   often  acted   upon,  yet  never 
having  been  repealed,  and  having  even  been  recog- 
nized by  the  legislature  within  a  very  few  years,*  is 
still  in  force,  unless,  so  far  as  it  may  have  been  par- 
tially repealed  by  any  particular  subsequent  acts, 
^has  been  alledged  by  the  claimants,  or  unless 
Ae  parties  are  protected  by  the  governor's  licence. 
It  may  be  convenient  to  consider  first,  whether 
the  claimants  are  persons  who  come  within  the  act, 
''^at  is  whether  they  are  aliens,  or  persons  not  born 
^tbin  the  allegiance   of  our  Sovereign   Lord  the 
^ing,  and  are  exercising  the  trade  or  occupation  of 
^.  Uierchant  or  factor,  within  this  province.     It  is 
Emitted  that  John  Osborne  is  a  British  subject* 
Itte  only  question  relates  to  Eleazer  Burhanky  who 
^  alledged  to  be  an  alien,  and  therefore  that  his 
l^^perty  is  forfeited  under  the  act;  as  likewise  the 
^^^^t  of  the  cargo,  whether  belonging  to  Osborne  or 

V 

*  37  G«o.  ni.  c*  63^  seet.  5. 
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others^  as  having  been  found  in  the  possession  of 
Surbank. 

I  shall  consider  the  following  questions : 

1.  Is  Burbank  an  alien  ? 

2.  Has  he  been  exercising  the  trade  of  a  mer* 
rbanthere? 

3.  Were  the  other  goods  found  in  his  possession? 

4.  Is  he  protected  by  the  governor's  licence?  or, 

5.  Is  this  clause  of  the  act  repealed  by  subse* 
quent  statutes? 

0.  It  is  proved,  or  admitted,  that  Eleazer  Sur^ 
bank  was  born  within  the  aUegiance  of  the  king,  iq 
the  15th  year  of  his  reign,  at  Deerfieldy  in  His 
Majesty's  then  province  of  New  Hampshire^  and  of 
course,  before  the  ackuowtedgment  of  Anieriean 
independence.  That  he  resided  in  the  United  States 
till  last  year,  when  he  came  to  settle  here»  and  took 
the  oaths  of  allegiance. 

Many  arguments  which  have  been  brought  fron) 
the  judicial  construction  of  other  acts  of  parlia- 
ment, relating  to  trade  and  navigation,^  and  from  the 
law  of  prize,  are  inapplicable  to  the  present  case, 
which  must  be  decided  upon  the  express  words  of 
the  act  itself.  Though  Hurbank  then  was  boru 
within  His  Majesty's  allegiance,  yet  if  he  has  be- 
come an  alien,  he  is  still  within  the  prohibition  of 
the  act  which  extends  to  aliens,  as  well  as  to 
persons  not  being  within  the  king's  allegiance. 

Burbank  was  certainty  a  natural  born  subject; 
generally  speaking,  it  is  an  indisputable  maxim  of 
law,  that  natural  allegiance  with  its  duties,  and  the 
privileges  derived  from  it,  is  perpetual,  unalienable, 
and  indefeasible.  But  Sir  Michael  Foster^^  one  of 
the  first  authorities    in    the    British  law,  jusU}^ 
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observes,  "  that  though  this  doctrine  of  allegiance^    Pro^mce. 
founiled  in  birth,  may   be   considered    as  a  good  ■ 

general  rule,  yet  it  is  not  universally  true.     Cases        *^io, 
pay  be  put  w  hich  will  be  considered  as  exceptions 
toil,"     It  must  be  admitted  to  be  one  of  those  ex- 
ceptious,  where  the  tie  between  the  sovereign  and 
thesuhjecJ  is  broken;  and  the  connection  dissolved 
by  the  concurrent  acts  of  the  sovereign,  to  whom  it 
is  due,  and  of  the  party  himself.     For  all  compacts, 
and  the  duties  ?\\\A  obligations  of  allegiance  are  in  . 
the  nature  of  a  compact,  may  be  dissolved  by  the 
mutual  consent  of  all  parties  interested.     A  dissolu- 
tion of  this  nature  took  place  between  the  king  of 
Great  Britain^  and  his  subjects  in  the  United  Stales^ 
when  their  independence  was  acknowledged  by  the 
treaty  of  peace,  in  the  years  1782  and  1783.     By 
the  first    article    of    that    treaty,     His     Majesty 
acknowledged  the  thirteen  States  to  be  free,  sove- 
I'eign,  and  independent  AV/a/e^ ;  and  for  himself,  his 
beirs,  and  successors,  relinquished  all  claims  to  the 
Soverament,  propriety,  and  territorial  rights  of  the 
same.      This    is  a  complete  renunciation  of  the 
^hts  of  allegiance,  on  the  part  of  His  Majesty, 
9Qd  a  perfect  discharge  of  the  inhabitants  of  that 
country,   from    all    their    obligations    as   subjects, 
•*hi8  treaty  was  directlv  authorized  by  a  preceding 
^^i  of  parliament,  22  Geo.   111.  c.  46.  by  which  it 
^^  enacted,    that   it   should    be   lawful   for   His 
^^ajesty  to  conclude  a  peace  with  the  colonies,  iny 
^^Hr  to  the  contrary  notwithstanding,  and*  was  sub- 
^^uently,   though  indirectly,  confirmed   by  other 
^^te.      There  was  the   sanction  therefore   of  the 
^gislature  as  well  as   of  the  sovereign.     On  the 
^^ber  hand  there  was  the  assent  of  alt  the  inhabi- 
T^Ots  of  the  thirteen  colonies,  represented  and  ex- 
P^essed  by  the  ratification  of   their  government. 
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Peov^ence.   ^^^^^  h^d  ^^^^   established    by    their  own  fr^e 
-  ■  choice.     From  this  concurrence  of  all  parties  con* 

iBio»  '  cernedy  no  act  could  be  more  valid,  or  unexception-^ 
able.  The  inhabitants  of  that  country,  from  that 
time,  became  ahens  to  every  purpose,  and  liable  to 
all  the  disabilities  of  aliens.  As  they  were  .no 
longer  bound  to  any  allegiance,  so  neither  were  they 
entitled  to  any  of  the  privileges  of  British  born 
subjects. 

These  privileges  and  obligations  are  reciprocal ; 
if  they  retain  the  one,  they  must  be  subject  to  the  ' 
other.    They  cannot  say  we  are  natural  bom  sub* 
jects,  as  to  any  advantage  to  be  gained;  but  we 
are  discharged   from  the  duties    and  burdens  of 
natural  born  subjects.     If  they  can  trade  as  J9fi* 
iish  bom  subjects,  they  must  be  still  bound  by  their 
allegiance  to  the  king.     If  they  were  taken  in  arms^ 
if  they  had  a  warlike  commission  for  any  other 
sovereign,  they  would  be  guilty  of  high  treason. 
But  this  has  never  been  the  law.     In  trials  in  the 
Court  of  Admiralty,  for  offences  committed  on  the 
high  seas,  if  a  sailor  found  on  board  an  enemy's  ship 
of  war,  can  prove  himself  to  be  an  American  bora, 
he  is  acquitted  of  high  treason,  without  any  dis- 
.  tiuction,  whether  his  birth  was  before,  or  after  the 
acknowledgment  of  independence.     In  the  discus* 
sions  between  the  two   countries.   Great  Britain, 
never  claimed  Americans  of  this  description,  as  hec* 
own  liege  subjects,  or  asserted  any  right  of  impress— 
ment  over  them.     They  could  not  be  restrained  by 
a  writ  of  ne  exeat  regno^  or  recalled  in  time  of  war  9 
by  a  proclamation. 

If  any  part  of  the  character  of  a  natural  born 
subject  is  not  to  be  shaken  oflT,  it  is  his  allegiance.. 
No  private  subject  can  divest  himself  of  it;  no 
foreign  prince  can  discharge  him  from  it.    If  the 
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act  of  lodependeDce  has  dissolved  this  first  and   pn^^^J^c*. 

most  important  bood  of  union,  how  can  it  be  niain«-  ■■ 

tained  that  other  subordinate,  and  less  important        ii!io. 

connexions  should  still  subsist? 
If  they  are  not  considered  as  bound  by  the  tie 

of  allegiance,  if  Great  Britain  has  no  title  to  their 
services,  it  vrould  be  absurd  to  suppose  they  still 
retained  the  privileges  of  British  subjects.  If  that 
principle  were  once  admitted,  where  could  it  stop? 
If  they  might  trade,  they  might  own  and  navigate 
British  vessels,  and  enjoy  the  full  privileges  of  other 
subjects. 

J  do  not  £nd  that  there  is  any  decided  case  which 
is  directly  to  this  point  In  that  treasure  of  legal 
letrning,  Calvin  s  Case,  which  relates  to  a  question 
fiooiething  similar,  the  rights  of  the  Postnati^  (Coke 
if)  there  is  nothing  to  the  point,  whether  after  the 
icession  of  any  part  of  our  foreign  dominions,  those 
who  had  been  born  subjects,  and  continued  to  re- 
side, still  retained  their  British  birth-right  All 
tbe  cases  there  stated,  of  the  subjects  of  Normandy^ 
Guiinne^  Gascony^  Calais^  and  other  foreign  domi- 
ttioQs,  were  cases  which  took  place  before  the 
cession  of  those  countries. 

There  is  a  modern  case,  MarryaU  v.  WUlsan, 
(Term  Reports,  Vol.  VIII.  p.  30,)  and  Bosanquel 
and  PuUer,  I.  430.  Butler^  one  of  the  parties,  was 
^oataral  born  subject  of  this  kingdom,  but  was  re- 
^Dt  and  domiciled  in  America  before,  and  at  the 
tiiQe  of  the  declaration  of  the  independence  of  the 
f^nited  St€Ues ;  and  it  was  stated  in  the  special  ver- 
diet,  that  upon  such  declaration  he  became,  and 
from  thence  hitherto  hath  been,  and  still  is  a  citizen 
^f  the  United  Stales ;  and  it  was  alledged  that  Co/- 
'^f  the  other  party  having  been  born  under  the 
^i^s  allegiance^  and  not  being  a  citizen  of  the 
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The  United  States,  at  the   time   of  the  declaration 

Providknce. 


their  independence,  he  could  only  be  considered 
^2il^'  a  British  subject  within  the  scope  of  the  navigati 
laws.  The  counsel  did  not  deny  that  Sutler  w 
an  American  citizen,  and  that  he  was  not  a  £rit\ 
subject,  though  he  is  stated  as  having  been  bom 
Great  Britain^  because  be  had  settled  in  the  Unit 
States  before  their  independence. 

In  the  Exchequer  Chamber,  C.  J.  Eyre^  afl 
considering  fully  whether  Collett  could  be  con 
dered  as  an  American  subject,  having  been  born 
the  King's  allegiance,  and  gone  there  after  the  c 
'  claratioD)  saidj  ''  he  did  not  understand  upon  wl 
ground  the  case  of  Butler  was  distinguished  frc 
Collet t'scBsey  unless  Butler  had  been  expressly  d 
charged  from  his  allegiance  by  act  of  parliame\ 
in  consequence  of  otir  acknowledgments  of  the  im 
pendefice  of  the  United  States.''  This  distincti 
seems  to  have  been  admitted  at  the  bar  as  ind 
putable,  because  it  was  not  argued  or  denied,  ai 
the  ground  uf  the  distinction,  both  in  fact  and  la 
must  have  been  the  circumstance  here  stated 
the  Chief  Justice,  and  in  some  measure  ad  mitt 
by  him,  though  not  very  distinctly. 

There  is,  however,  an  author  of  very  considerat 
weight,  who  has  given  his  private  opinion  upon  tl 
8ubject,conformable  to  the  principlcis which  1  have  la 
down, — Dr.  Wooddeson^  the  late  Vinerian  professo' 
He  says  "  when  by  treaty,  especially  if  ratified 
act  of  parliament,  our  sovereign  cedes  any  isla^ 
or  region  to  another  state,  the  inhabitants  of  sii 
ceded  territory,  though  born  under  the  allegiance 
our  King,  or  being  under  his  protection  whilst  it  ci 
pertained  to  his  crown  and  authority,  become  effie 
tually  aliens^  or  liable  to  the  disabilities  of  alienag 

*  Lectures,  Vol.  I.  p.  382, 
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in  respect  to  their  future  concerns  with  this  country.     .    The 
And  similar  to  this  seems  the  condition  of  the  re-       ^^""*"' 
volted  Americafis,  since  the  recognition  of  their  inde-       '^?o\n^» 
pendent  commonwealth."    I  quote  this  passage,  not 
as  affording  any  express  authority  to  this  Court,  but 
iu  a  deartli  of  judicial  decisions,  as  tending  to  con- 
irm  by  the  concurring  judgment  of  a  man  of  sense 
and  learning,  the  opinion  which  my  weaker  judg- 
ment has  enabled  me  to  form  upon  the  subject 

Taking  it  then  as  proved,  that  Burbank  is  an 
alien,  the  consequences  of  the  law  must  attach  upon 
him,  unless  the  force  of  the  statute  of  Charles  has 
'>een  destroyed  by  some  subsequent  act  of  parlia- 
ment, or  other  law. 

The  permit  granted  by  the  governor  may  be  at 
once  laid  out  of  the  case.  It  is  founded  upon  a  law 
of  this  province.  It  is  a  local  regulation  respecting 
aliens,  for  the  safety  and  tranquillity  of  the  province. 
To  prevent  foreigners  who  might  be  of  suspicious, 
or  dangerous  characters  from  resorting  to  it,  or  re- 
siding  in  it ;  this  law  was  passed  to  place  all  aliens 
'inder  the  eye  and  the  controulof  the  government,  to 
ascertain  their  qualities,  to  provide  securities  for 
^lieir  good  behaviour,  and  to  arm  the  hand  of  the 
Magistrates  with  sufficient  powers  of  removal  or 
punishment  in  case  of  reasonable  suspicion,  or  ac« 
t'^al  misconduct.  But  it  gives  them  no  new  right 
Or  privileges  which  they  did  not  before  possess,  it 
Removes  no  disqualifications  to  which  they  were 
before  subject,  and  there  can  be  no  ground  for  a 
^^position  that  it  could  tacitly  supersede  the  ex- 
press enactments  of  a  statute.  It  was  not  passed 
for  the  benefit  of  foreigners,  or  to  facilitate  their  re- 
sidence here,  but  it  was  a  mere  regulation  of  police 
'or  their  better  restraint.  If  an  alien  has  no  permit, 
be  is  liable  to  the  penalties  imposed  by  this  law; 

o  2 
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PRoi^BNeB.  ^^^^  ^^^  *  permit,  he  is  merely  exempted  from  thoi 
— — —  penalties,  but  he  acquires  no  further  positive  advai 
1810.'  tages,  and  is  still  under  the  operation  of  all  oth( 
laws  which  may  relate  to  his  situation.  And  it  mi 
be  observed,  that  Burbmik  in  the  licence  itself 
stiled  an  alien,  and  the  permission  is  only  to  resid 
CLS  sucAf  within  the  province  during  the  goverao] 
pleasure. 

M either  is  the  claimant  protected  by  having  taki 
the  oath  of  allegiance.  Alienage  can  only  be  i 
moved  by  the  act  of  the  sovereign,  or  of  the  1^ 
lature.  The  oath  of  allegiance,  taken  by  an  alie 
is  merely  in  confirmation  of  the  obligation  to  whii 
be  is  previously  subject,  as  long  as  he  resides  with 
the  King's  dominions.  During  that  time  he  is  nod 
the  protection  of  the  country,  and  is  bound  by  a  I 
cal  and  temporary  allegiance,  but  he  is  still  an  alie 

The  parties  have  pleaded  the  statute  made  in  tl 
thirteenth  year  of  his  late  Majesty  King  George  tl 
Second,  Chap.  7*  But  that  statute  only  provid 
that  "  all  persons  born  out  of  the  legiance  of  H 
Majesty,  who  shall  have  inhabited  and  resided  i 
the  space  of  seven  years  in  any  of  His  Majesty 
colonies  in  America,  and  shall  take  the  oaths  the 
required,  shall  be  deemed,  adjudged,  and  taken 
be  His  Majesty's  natural  born  subjects  of  this  kio 
dom,  to  all  intents,  constructions,  and  purposes 
JBurbank  is  entirely  out  of  the  beneficial  provisio 
of  this  act,  not  having  resided  seven  years,  but  he 
ing  come  into  this  province  only  last  winter. 

There  is  another  act  which  has  been  referred  \ 
the  thirtieth  of  Geo.  HI.  cap.  27.  It  is  intitled  "  A 
Act  for  the  encouraging  new  Settlers  in  His  Majesty 
colonies  in  America ^^  and  it  provides  that  if  ao 
persons,  subjects  of  the  United  Slates,  will  com 
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from  thence  to  any  part  of  the  province  of  Nwa   p^^^J^J^ 

Scotia  (inter  cUia)  for  the  purpose  of  residing  there,   — =^ 

^  it  shall  be  lawful  for  such  person^  having  first  ob-  mo. 
taiDed  a  licence  for  that  purpose^  to  import  into  the 
Baine  any  negroeS)  household  furniture,  utensils  of 
bugbandry,  or  clothing)  free  of  duty,  provided  they 
shall  not  exceed  the  value  of  fifty  pounds.  And  all 
sales  of  such  articles  so  imported,  made  within 
twelve  months  shall  be  void.'^  This  is  evidently  aa 
act  made  for  the  personal  accommodation  of  settlers, 
and  it  is  confined  merely  to  matters  of  domestic  con^ 
Venience,  to  the  implements  useful  and  necessary  in  ^ 
the  pursuits  of  agriculture;  it  authorizes  the  impor- 
tation of  these  only,  and  the  limitation  in  value;  and 
the  latter  clause  shews  clearly  that  it  was  not  in- 
teoded  to  comprehend  any  commercial  privileges 
^bateverv  But  although  there  are  no  express  words 
to  enable  foreigners  to  trade,  it  has  been  argued, 
that  under  the  general  title  of  the  act,  and  tts  pre- 
^ble,  which  state  that  it  was  passed  to  encourage 
perRons  to  settle  in  the  colonies,  coupled  with  the 
last  clause,  which  directs  all  persons  so  commg  to 
f^de,  to  take  the  oath  of  allegiance,  that  the  act 
i&QSt  be  understood,  by  these  general  provisions,  to 
ba?e  removed  generally  ihe  disabilities  of  such  set- 
tlers, whiidi  would  be  the  most  effectual  mode  of 
facing  strangers  to  come  and  reside.  But  this 
^^gumeni  goes  too  far.  It  would  prove  that  this 
statute  altered  all  the  law,  and  repealed  ail  pre- 
ying statutes  relating  to  the  disqualifications  of 
aliens  whenever  they  chuse  to  settle  in  an  Ame^ 
^coH  colony,  and  placed  them  upon  the  footing  ai 
Stives,  bora  subjects,  a  proposition  which  1  sup- 
pose will  scarcely  be  cotitended  for. 
Neither  the  American  treaty » aor  the  act  passed  to 
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JJ^^  carry  it  into  execution,  the  37th  Crto.  III.  cap.  97, 
give  any  privileges  in  that  resf^ect  to  the  iuhabitanti 
^^UL*  ^^  ^^  country,  whether  bom  before,  or  after  ihi 
declaration  of  independence.  The  9th  article  of  th 
treaty  relates  only  to  the  lands  held  at  that  lime  bj 
American  citizens,  who  so  far  were  not  to  be  regardei 
as  aliens.  And  the  25th  section  expressly  declares 
that  nothing  in  that  act  contained  shall  extend  t 
give  any  right,  title,  or  privil^e  to  any  person  whici 
he  would  not  have  been  entitled  to  if  that  act  bai 
not  been  made,  other  than  such  rights  as  are  con 
tained  in  the  said  article  of  the  treaty,  and  whid 
relates  only  to  those  lands. 

The  statute  upon  which  this  prosecution  is  founde 

being  then  in  full  force,  and  unrepealed,  the  nex 

question  is,  whether  Burbank  has  been  exercisioi 

within  this  province  the  trade  and  occupation  of 

merchant,  or  factor.     It  is  proved  that  these  good 

were  shipped  on  board  the  Providence  by  Surbanl 

that  Mac  NtUt^  the  owner  and  master  of  the  vesse 

made  an  agreement  with  him  to  carry  the  carg 

from  Halijax  to  the  port  of  Parimaribao^  or  Sm\ 

nam^  and  back  to  Halifax^  for  a  specified  sum,  an 

that  a  charter-party  was  made  out  for  that  purpose 

The  manifest  states  the  cargo  to  be  consigned  I 

Burbank;  and  in   the  affidavit  indorsed  upon  i 

Mac  Nuit  swears  that  it  belongs  to  him,  and  wi 

on  his  account  and  risk.     In  this  transaction  it 

clearly  proved,  and  brought  home  to  Burbank^  th 

he  was  carrying  on  the  trade  of  a  merchant  by  cha 

tering  a  vessel,  and  exporting  goods  upon  his  oin 

account. 

Then  as  to  the  penalty,  which  is  the  forfeitiu 
and  loss  of  all  his  goods  and  chattels,  or  which  ar 
in  his  possessiop,  to  be  informed  or  sued  for  in  ao; 
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of  His  Majesty's  Courts  in  the  plantation   where   p^  ^« 

such  offence    shall    be   committed;    by  the  4.9th    .* 

Geo.  III.  Cap.  107,  all  penalties  and  forfeitures  '^mSf"' 
which  may  5e  incurred  under  any  acts  for  penal- 
ties, incurred  in  the  British  colonies  under  any  law 
relative  to  trade  or  revenue,  may  be  prosecuted  or 
sued  for  in  any  Court  of  Record,  or  Vice-Admiralty. 
1  am  of  opinion,  therefore,  that  His  Majesty's  Ad- 
Tocate  has  established  his  allegation  both  in  law 
and  in  fact,  and  that  such  goods  as  were  belonging 
to  Burhank  are  forfeited  according  to  the  provisions 
of  the  act. 

But  it  appears,  that  though  Burhank  chartered 
this  vessel,  John  Osborne^  the  other  party,  was 
jointly  concerned  with  him,  and  that  the  goods  on 
board  the  schooner,  and  now  libelled,  were  two 
thirds  on  account  of  Burbank^  and  one  third  on 
account  of  John  Osborne^  who  was  a  British  sub- 
ject The  question  then  is,  how  far  these  goods 
^ere  in  the  possession  ofBurbank  ?  Dulhanty  s wears 
that  he  sold  the  fish  to  John  Osborne,  and  delivered 
them  to  him  from  a  store  on  MuirheadTs  wharf. 
Two  truckmen  have  sworn  to  their  having  been  em- 
ployed by  Osborne  to  truck  the  fish  from  Muir head's 
^harf  to  the  schooner.  It  appears  that  Osborne 
^as  on  board  whilst  the  cargo  was  taking  in,  that 
he  there  received  it,  and  examined  the  state  of  the 
casks  as  they  were  put  on  board,  and  that  they 
^ere  shipped  under  his  directions.  Though  this 
^as  a  joint  concern,  it  is  proved  therefore,  that  Os- 
*oni«V  part  of  the  cargo  was  the  whole  time  in  his 
own  possession,  and  not  in  the  possession  of  J7«r- 
^k  till  it  was  delivered  to  Mac  tiutt^  the  master 
^the  vessel,  for  the  account  and  risk  of  Osbortie^ 
^  whose  possession  it  was  seized.  I  pronounce 
Aerefore  agwnst  the  claim  of  Sleazer  Burhank,  to 
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two  thirds  of  this  cargo,  and  I  condemn  the  m 
as  forfeited  to  His  Majesty  ;  and  I  decree  the  o 
third  part  of  the  cargo,  claimed  on  behalf  of  J 
Osborne,  to  be  restored  as  claimed. 


Instance  Court 


ike.  ifih.     The  Schooner  Friends  Adventure,  Daniel  i 

Master. 


Cbaiigeof 
mstcrnot 
isdoiBcdoD 
fepster,aiid 
BO  bond  gi^en 
bynetmuster, 
according  to 
tliet6G€9* 
301.  c.  60, 
Mct*  18*  \3f 
9bdrr  Geo. 
III.C.  19,iect. 
7,  forfeiture. 
"People,"  in  7 
•fed  8  IT.  III. 
c.  99»  sect*  S* 
^inlia- 


bituiti,*lnr 
96Gm.III. 
C*  o8»  sect*  8. 
The  34  Geo.  II. 
C.  68.  aect.  14, 
that  trinsiert 
ofahipsilun 
be  in  writiof  y 
applies  to  nleo 
tolbieigBcn* 


Judgment. — Dr.  Croke* 

injnHlS  vessel  was  seized  at  Horton,  in  this 
-■-    yince^  having  on  board  fifty-^seven  oxen,  t 
casks  of  gin^  and  some  tobacco* 

The  vessel  is  claimed  for  Daniel  Curry  and  J 
Treffry^  thirty-eight  of  the  oxen  for  Richard  C\ 
and  Andrew  Curry.  No  claim  has  been  gives 
the  other  nineteen  oxen,  or  for  the  gin»  or  tobac 

(The  Coart  then  stated  tbe  substance  of  the 
and  of  the  claim.) 

On  the  part  of  the  captors,  five  breaches  ol 
laws  have  been  alledged. 

Ist  The  trading  from  Campo  Sello  in  . 
Brunswick^  to  Nova  Scotia,  not  being  owned 
navigated  according  to  law. 

2nd.  The  importation  of  oxen,  tobacco,  and 
into  New  Brunswick,  from  the  United  States,  b 
alien. 

3dly.  The  importation  from  the  United  States 
Nova  Scotia,  in  a  vessel  not  owned  by  British 
jects. 

4th.  By  persons  not  British  subjects. 

6ih.  That  the  cattle  were  in  the  possessioi 
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persons  who  were  exercising  the  trade  of  tnerchants,    ''pwSiT'^ 
being  aliens.  ADTUToitib 

As  the  same  qualifications  are  required,  in  vessels   ""DwTuSr 
importing  goods  from  the  United  States^  as  for  the        ^^*^* 
coasting  colonial  trade,  it  is  not  very  necessary  to  de^ 
termine,  whether  these  goods  were  first  imported  from 
iheStateSy  or  from  New  Brunswick;  but  it  clearly  is 
an  importation  from  Campo  BellOy  as  far  as  the  ship 
18  coDcerned.      The   cattle   were  already   in  that 
island,  and  were  regularly  cleared  out  at  St.  Johris. 
Whether   they  were  lawfully  imported  into  Campo 
BeUo^  may  be  another  question ;  but  as  there  is  no 
privity  between  the  ship  owners,  and  such  impor- 
ters, the  ship  cannot  be  affected  by  that  question,  as 
tbey  were  not  imported  in  it<    This  then  being  a 
Uade,  from   colony  to  colony,  the  case  must  be 
decided  upon  the  acts  of  parliament  relating  to  this 
(branch  of  commerce. 

By  7  and  8  W.  3.  c.  22.  sect  2.  "  No  goods 
%iiall  be  carried  from  any  one  port  or  place,  in 
tfae  colonies,  to  any  other,  in  any  ship,  but  of  the 
lailt  of  England^  or  the  colonies,  and  wholly  owned 
hy  the  people  thereof.**  Sect  17.  "  No  vessel  to  be 
deemed  such  a  vessel,  unless  festered,  upon  pain 
of  forfeiture  of  ship  and  goods.'* 

There  are  then  two  questions,  the  ownership,  and 
the  registering  of  this  vessel. 

1st  As  to  the  ownership.  Certainly  if,  as  it  is 
lUedgedt  Andrew  Curry ^  is  the  owner  of  part  of  this 
vessel^  he  is  not  entitled  to  be  considered  as  a 
British  subject. 

The  word  '*  people/'  was  early  interpreted  to 
mean  *^  inhabitants ;"  and  it  was  finally  settled  b/ 
2tt  Geo.  IIL  chap.  60.  sect  8.  by  which  it  is 
enacted,  '*  that  no  subject  of  His  Majesty,  whose 
Qsual  residence  is  in  any  foreign  country,  shall  be 
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master.    It  so  appears  on  the  clearance,  at  d 

SeHo,  is  so  stated  on  the  claims ;  but  it  has  Im 

As.  itth,  alledgedy  that  this  was  owii^  to  the  neglect  of  i 
^^^  officers  of  the  customs,  who  were  informed  of  t 
change,  and  had  the  papers  in  their  custody*  T 
rests  only  upon  the  assertions  of  the  coonseL  II 
not  ascertained,  not  so  stated  in  the  claini,  or  ptoi 
by  any  witnesses.  If  the  fact  were  so^  it  is  nfl 
sufficient  justification ;  it  should  have  been  ptOT 
not  only  that  the  papers  were  in  their  possess! 
but  that  the  certificate  had  been  delivered  to  thi 
for  this  very  purpose ;  that  they  had  heen  reqni 
to  do  it,  and  had  neglected  or  refused.  Nothing 
this  appears ;  there  is  no  protest,  or  even  assert 
in  any  affidavit  or  document  whatever,  of  this  fi 
The  sect  40  of  the  26  Geo,  II  I,  speaks  of  offic 
who  wilfully  n^Iect,  or  refuse  to  perform  any 
required  to  be  done  by  those  statutes ;  and  if  si 
bad  been  the  conduct  of  these  officers  of  the  c 
toms,  they  were  liable  to  a  penalty  of  £500,  as  v 
as  further  responsibility  for  the  consequences 
their  breach  of  duty.  It  is  therefore  a  seri 
charge  against  those  officers,  and  not  proved  by 
slightest  evidence. 

We  have  now  to  consider  what  are  the  coa 
qnences  of  this  omission.  By  the  27  Geo.  IIL  c 
and  13,  *^  all  vessels  not  registered  according  to 
directions  and  regulations  of  the  26  Geoi.  \ 
although  owned  by  British  subjects,  shall  be  h\ 
and  deemed,  to  all  intents  and  purposes,  as  al 
ships;  and  shall,  in  all  cases,  he  Kable  to  si 
penalties  and  forfeitures  as  alien  ships.^  That 
name  of  the  master  should  be  correctly  ascertain 
is  m  material  and  integral  part  of  the  <^ject  of  th 
TCgnlatioDS,  and  a  great  number  of  then 
Areded  to  tkia  point.     la  case  of  a  sale  tc 
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foreigner,  he  is  the  piinci|>al  person  looked  to  for  tiw  Sctoooff 
the  delivery  of  the  certificate,  he  gives  a  bond  to    adventorb. 
that  purpose,  and  as  uo  special  penalty  is  inflicted   *"^7T«tfc7 
upon  the  neglect  of  the  direction^  upon  a  change  of        "^^* 
master,  this  part  of  the  act  would  be  n^lected,  un- 
less it  were  in  the  power  of  the  court  to  inflict  some 
penalty^     Since  therefore,    vessels  not  complying 
with  the  directions  of  the  act,  are  not  to  be  consi- 
dered as  British  vessels,  this  must  be  taken  to  be 
aa  alien  vessel,  and  as  such,  both  ship  and  cargo 
are  liable  to  forfeiture. 


■sppF 


The  M£RC£D,  Echeverria.  M$mrA  \s% 

npHE  King's  Advocate  for  the  Captors^ — Upon  the   suve  trade, 
**"  original  hearing,   contended,    that,    admitting   jmaiempro' 
Ihis  ship  to  be  Spanish,  she  would  be  liable  to  con-   S'SdSll''**^ 
demnation,  upon  the  principles  established  in  the   ^JJrf^^' 
^^^^  of  the  Amedie,  having  fitted  out,  in  a  port  of  OmdcaBwed, 
fte  United  States,  for  the  avowed  purpose  of  en- 
S^Qg  in  the  slave  trade.    That  although  the  go- 
^^ment  of  Spain  had  thought  fit  to  permit  a  con- 
tinQance  of  a  trafiic,  which  other  nations  had  re- 
^tly  abolished,  the  owners  of  the  Merced  and  her 
^3^,  had,  in  a  port  of  the  United  States,  in  defiance 
^f  the  prohibitory  laws  of  America,  undertaken  to 
^aipthe  ship,  upon  a  voyage  to  the  coast  o(  Africa, 
^cre  to  receive  slaves,  and  proceed  with  them  to 
^^  Bavofmah.    This  was  an  act,  not  only  contrary 
to  the  laws  of  the  country,  in  which  she  was  so- 
joaming,  but  contrary  to  fhe  statute  laws  of  Great 
^^itain,  and,   indeed,  $o  the  ordinary  notions  of 
^^anitjr. 
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jjJ[J^j^  So  that  admitting  the  Merced  to  be  a 

▼essel,  she  would,    for  these  reasons,  be  liable 


1811.  '  forfeiture.  But  this  ship  is  not  documented,  a8 
^S/iamsA  vessel,  having  no  regular  papers  thate 
give  her  that  character ;  and  there  is  every  reason 
believe,  from  the  general  deficiency  of  the  evidem 
that  both  ship  and  cargo  are  the  property 
Americans.  If  so,  the  judgment  that  has  been  giv< 
in  the  case  of  iheAmedie^  will  forcibly  apply  to  t 
present  case,  and  a  decree  of  condemnation  mo 
ensue. 

On  tliebehdlj  of  the  claimants,  the  Solicitor  Genet 
observed,  that,  if  the  ship  and  cargo  wereadmitfa 
to  be  ^ani^A  property, there  would  be  little  difficol 
in  the  case.  Under  the  government  of  Spain^  the 
are  no  prohibitory  laws  against  the  trade  in  questio 
and  the  equipment  of  tlie-shipin  a  part  of  the  Unit 
States^  if  it  be  a  violation  of  any  law  of  that  counti 
is  not  elsewhere  a  subject  of  legal  discusssion.  T 
ship  and  cargo  are  evidently  Spanish,  nor  is  the 
any  deficiency  among  the  papers  that  can  warra 
a  suspicion  of  American  interest  in  the  propierl 
or  any  part  of  it.  But,  allowing  such  interest  to  exi 
in  this  projected  vo\  age  to  the  coast  of  AJHi 
it  maiy  be  argued,  in  the  first  place,  that,  althoo 
the  ultimate  destination  of  the  ship  was  to  t 
African  coast  for  slaves,  the  immediate  voyage  w 
,  to  the  island  of  Teneriffe^  and  at  all  events,  she  fa 
not  been  captured  in  delicto.  In  the  next  place, 
the  principles  adopted  in  the  case  of  the  Amedie^  a 
to  be  applied  in  the  present  one,  it  becomes  r 
quisite  to  ascertain  what  are  the  specific  prehibitoi 
regulations  of  America,  with  regard  to  the  slai 
trade.  A  knowledge  of  American  law,  upon  th 
important  point,  is  absolutely  essential,  if  the  pt 
nishmentof  an  offender  against  that  law,  is  to  bei| 
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flicted  by  the  decree  of  a  British  court     Different      mmcbd 
penalties  may,  perhaps,  attach  at  different  stages  of  — 

the  offence,  and  to  different  persons  engaged  in  it.        *ifii. 
Does  the  condemnation  of  the  ship  and  cargo,  ensue 
in  all  cases?     In  what  way  is  the  crime  defined  by 
the  legislative  acts  of  America}  What  are  the  pro- 
visions or  exceptions  of  those  acts,  and  to  what  ex- 
tent have  they  carried  the  prohibition  of  the  trade  ? 
These  are  questions,  that  can  only  be  answered  by 
an  acquaintance  with  the  law,  of  which,  nothing 
more  seems  to  be  known,  but  that  it  prohibits  a 
trafficking   in   slaves,    which  had  been  previously 
sanctioned  by  the  custom  of  past  generations,  in  all 
parts  of  America.    The  case  of  the  Amedie  has  not 
been,  as  yet,  officially  reported.  It  has  only  appeared 
in  newspapers  and  reviews,  in   which  one  cannot 
look  for  great  accuracy  of  statement,  with  regard 
cither  to  law  or  to  fact. 

The  great  and  good  judge,  who  pronounced  the 
decree  of  their  lordships  in  that  case,  is  said  to  have 
observed,  that  until  the  British  legislature  thought 
fit  to  prohibit  a  continuance  of  the  slave  trade,  no 
notice  could  be  taken  of  the  prohibition  on  the  part 
^(America;  and  that  an  act  of  parliament  having 
Mw  abolished  the  trade,  it  is  the  interest  and  duty 
of  the  nation  to  unite  with  America  in  preventing  a 
twiffick  so  inconsistent  with  the  first  principles  of  hu- 
manity. But  the  same  learned  judge,  we  are  told, 
acknowledged  it  to  be  thegenend  rule  of  nations,  not 
to  interfere  with,  or  take  cognizance  of  the  muni- 
cipal regulations  of  each  other.  Now  this  rule  will 
^  materially  infringed  by  an  adjudication  of  this 
^'^ip,  upon  the  legislative  acts  of  America^  or  in  other 
^ords,  the  laws  of  a  foreign  country,  for  which 
'uere  is  no  precedent  among  the  records  of  Ettglish 
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MsAcn>»      jurisprudence,  or  indeed,  those  of  any  other  com 
try.     If  the  universal  law  of  humanity  be  the  rule  i 


I8ii>  conduct,  by  which  to  try  offenders  of  the  descriptic 
of  the  claimants,  it  will  apply  equally  to  them  J 
their iSjpcMffA or ^iitmcan characters;  but  thelearac 
judge  has  also  observed,  that  we  cannot  l^islate  £ 
other  countries,  and  that  if  other  countries  viola 
the  natural  law  of  humanity,  by  encouraging  a  trad 
in  slaves,  we  have  no  legal  right  to  controul  the 
conduct.  So  that  the  general  sentiment  of  accus 
tion  against  this  pernicious  trade,  is  vfounded,  aft 
all,  upon  the  municipal  regulations  of  the  country 
which  it  is  prohibited.  When  prohibited  in  Am 
ricdf  it  was  allowed  in  England^  and  though  n^ 
pn»iiibited  in  JEngland^  it  is  permitted  in  oth* 
nations  in  Europe.  \i  this  ship  and  cai^o,  tbier 
fore,  be  Spanish^  they  must  be  tried  by  the  teat 
tSpjnish  law,  and  the  ordinances  of  Spain  referred 
and  cited  for  the  direction  of  the  Court  in  its  ae 
tence.  It  they  be  American^  reference  must  be  (u 
to  the  statute  books  of  America^  and  though  a  In 
of  that  country  may  prohibit  the  trade  in  questio 
and  inflict  a  penalty  for  the  transgression  of  it,  th 
penalty,  in  certain  cases,  may  be  far  short  of  tl 
condemnation  of  the  ship  and  cargo;  and  yet,  in  tl 
present  instance,  and  in  all  cases  of  the  kind,  a  fo; 
feiture  of  the  whole  property,  if  Aniericofit  is  it 
quired,  without  a  consideration  of  any  part  of  th 
law,  under  which  the  condemnation  is  sought,  bi 
the  mere  prohibition  of  the  trade  on  the  part  of  ^M 
rica.  As  this  is  a  case  primes  impressionism  ^nd  n 
reported  decision  pf  that  o(  the  Atnedie  has  y^tbee 
published,  these  arguments  on  behalf  of  thechiB 
Ants,  are  submitted,  with  the  utmost  diffidenos^  I 
Ihe  i:o98Jideratjpn  of  the  Court,  which  may  {vobtbl 
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coQceiTe  itself  bound  bj  the  judgment  in  that  case  ;  ^^  Miecbi». 

if  so,  the  cause  mu:t  proceed   to   further   proof,  jiarr/i  idtu. ' 
should  there  be  anj  doubt  as  to  the  property  being        ^^^^* 
Spuiisb. 

Further  Proof,  decreed. 

Upon  the  farther  proof,  after  hearing  the  arguments  of 
counsel,  the  Court  gave  its  final  decision. 

JuDGMEiiT. — Dr.  Croke. 

This  fessel  and  cargo  are  both  claimed,  as  Spanish 
property,  by  the  master,  for  himself,  Don  Francisco 
de  4inTia,  Don  Francisco  de  JBengechea,  and  Don 
Diego  de  Unsiga,  all  of  the  Havanna.  The  present 
tupi  was  shipped  at  Philadelphia,  from  whence  the 
Hsscl  sailed  upon  the  17th  of  July  last  for  Santa 
Cnz  io  Tener\ffe,  intending  to  proceed  from  that 
iilaiid  to  the  coast  of  Africa  to  purchase  slaves. 

When  this   cause  was   heard    upon   the   original 

^idence  it  appeared  that  the  vessel  was  engaged  iu 

die  slave  trade.     By  the  decision  of  the  Lords  of 

Appeal  in  the  case  of  the  Amedie,  it  was  established 

thit  this  trade   was    unlawful   in   itself,   and   that 

daimtnts  cannot  recover  property  employed  in  it, 

tiDless  they  can  shew  a  special  justification,  that  it  ia 

^pennitted  trade  under  the  laws  of  their  own  country. 

It  followed  therefore,  that  if  this  property  should 

pfoie  to   be  American,  it  would  be   condemnable 

^er  the  authority  of  that  case  directly.     But  if  it 

l^longed  to  Spaniards,  as  it  .has  been  claimed,  it 

'Gained  for  the  parties  to  shew  the  les^ality  of  the 

^e  by  thci  laws  of  Spain:  for,  although  it  has  been 

Gloriously   carried   on   bv   that  country  for   many 

J^trs,  vet  aft  the  British  Go\erumeut,  in  compliance 

^Ih  the  winhes  of  parliament,  has  pledged  it«ieif  by 

^^ttiation  to  procure  its  universal  abolition,  fromi 

^  I'iieudly  relatioiis  wbic  ^\  subsist  betwcea  the  two 
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Li  MiBctD.     countries,  it  is  not  impossible  that  some  arrang:etnra 

upon  that  subject  may  have  already  taken  place  wit 
Spain,  as  they  have  with  some  ofhcr  countries. 

As  to  the  property,  the  vessel  appeared  to  hai 

been  purchased  of  an  American,  and  there  was  m 

only  a  deficiency  as  to  proof,  no  documentary  ev 

dence  whatever  relating  to  the  purchase  havtug  bee 

found    on    board,   but   there   was   great    reasoo  i 

suspect,    from    the    vessel's    continuing,    aOter    ih 

alledged  sale,  to  trade  to  the  ports  of  the  foriiM 

owners,  who  still  appeared  to  be  concerned,  und< 

the  character  of  consignees,  that  the  transfer  wi 

itierely  fictitious,  and  for  the  purpose  of  co^erio 

this  unlawful  trade.     The  Court  therefore  direete 

further  proof,   as  to   the  property,  and   as  to  tfa 

existing  laws  of  Spain  upon  this  subject.     A  Toia 

minous  body   of  papers   is  now  brought  in,  upo 

whibh  it  is  the  business  of  the  Court  to  decide.    Th 

general  history  of  the  vessel  as  far  as  we  can  trace  i 

is  this.     She  was  built  at  New  York.     In  the  monfc 

of  April  1809,  she  made  a  voyage  from  PhiladelphA 

to  the  Havanna,  and  back.     In  July,  in  the  sani 

year,  she  was  purchased  by  Mr.  Worth  of  Philc 

delphia,   in   whose  name   she   was  then   registered 

She  was  immediately  chartered   by  him  to  Ajuria^ 

one  of  the  present  claimants,  and  sailed  to  the  Ha* 

vanna  under  that  charter  party.     Here  it  is  alledged 

she  was  sold  by  Haxvkins,  the  master  of  her  at  that 

time,  by  a  power  of  attorney  from  Worth  to  Jljuria^ 

Since  that  period  she  has  made  three  voyages,  the 

first  of  them  was  from  the  Havanna  to  Philadelphia 

and   back   again   to   the    Havanna,   in    1809.    Tlrf 

second   voyage  was   in    1810,    from    the   HavamC 

destined  to  Philadelphia,  but  not  being  able  to  ente« 

the  Delaware,  she  went  to  New  York,  and  retunia>d 

again  to  the  Havanna.     On  her  third  voyage,  sb^ 

sailed  from  the  Havanna  to  Philadelphia,  .where  Ac 


CX)URT  Ot  YICE-ADMIEIALTY.  jll 

took  ID  her  present  cargo^  and  was  proceeding  to  LaMebcid. 
Tcneriffe,  and  so  to  the  coast  of  Africa,  when  she  ~^^^,.^  ^^^' 
was  captured.  ^^i^ 

The  nature  of  the  trade  with  the  Spanish  colonies, 
which  is  under  the  severest  restrictions  and  prohi- 
hitions,  and  altogether  confined  to  the  subjects  of 
Sfoin,  necessarilj^  involves  all  foreigners  who  engage 
in  it  in  secresy  and  deception  ;  but  if  this  is  really 
Sfonish  property,  all  reason  for  mystery  ceases.  It 
wu  the  business^  and  the  interest  of  the  Spanish 
owiers  that  every  thing  should  be  fair  and  open. 
Nothing  but  proofs  or  suspicion^  of  foreign  owner* 
ihip^  could  injure  them.  Under  that  supposition  it 
ii  ]Mrfectly  unaccountable  why  this  vessel  should  be 
Mt  to  sea  in  the  first  instance^  without  any  writtea 
^ocoments  to  prove  the  ownerships  and  with  a  ron- 
Mled  destination  as  to  the  latter  part  of  h:  r  vo>age. 

That  Mr.  Worth,  the  original  owner  of  the  vessel^ 
^^  not  indisposed  to  be  concerned  in  profitable 
^BDgigements,  of  whatever  nature  they  might  be,  ip 
proved  by  his  own  letter  to  jijuria,  of  the  15th  of 
^ovtmher,  1809.  ''  The  ports  of  Cuba,"  he  says, 
''tnd  GO  the  Main  being  shut  to  foreign  commerce, 
kadsome  speculations  might  be  entered  into.  We 
we  first-rate  vessels,  point  out  any  voyage  wc  could 
^kt  money  by,  and  I  would  -willingly  join  you." 
I  Would  not  press  this  letter  so  far  as  to  endeavour 
**•  prove  Worth's  property  in  this .  vessel  from  it, 
l^ause  it  is  not  expressly  mentioned.  But  when  it 
^pear^  that  the  vessel  ever  since  the  alledged  pale 
■^  continued  to  carry  on  trade  in  the  same  manner 
••  before,  from  and  to  the  port  of  the  former  owner,  ' 
^  through  his  hcinds,  it  would  not  be  unreasonable 
^  (he  Court  to  require  the  fullest  and  most  satisfac- 
^fy  proof  of  an  actual  sale. 

*Now  the  only  evidence  which  has  been  produced 
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(o  (his  point,  are  the  affidarits  of  Worth,  tli 
party  concerned  in  the  frauds  if  there  is  any^ 
Hawkins  the  former  master^  who  knew  but  \ 
the  tran<^action>  and  speaks  merely  to  bis  belief 
the  ownership^  and  other  material  points.  The 
could  not  be  considered  as  sufficient  unless  the 
sale  had  been  brought  forward^  and  the  po* 
attorney  given  by  Worth  to  Hawkins  to  sell, 
are  the  only  title  deeds  of  the  vessel.  Neil 
there  any  affidavit  from  Jjuria,  though  he  i 
out  as  the  principal  owner^  nor  any  informatioi 
Echeveria  and  the  other  claimants^  to  specif 
respective  shares  in  the  concern^  the  means  by 
they  acquired  their  interests^  or  what  considi 
they  paid  for  them.  The  case  is  equally  bar 
the  usual  Spanish  documents;  there  is  no^fi 
register^  or  any  other  paper  equivalent  to  ii»  im 
port  or  licence^  nor  is  the  letter  of  marque^ 
she  is  said  to  have  had  from  the  governmeot 
found  amongst  the  papers.  Yet  these  omissii 
not  to  be  attributed  to  the  want  of  time^  or  of  i 
or  opportunity  to  procure  them^  for  there  are 
ficatcs  and  affidavits^  both  from  the  Havamt 
from  Philadelphia,  procured  since  the  capture, 
it  may  be  remarked^  that  all  the  additional  ev 
comes  from  Mr.  Worth,  who,  according  1 
claimant's  case,  has  no  interest  whatever,  and  o 
it  from  the  only  persons  who  are  alledged 
proprietors. 

To  establish  a  fair  sale  the  payment  ought 
proved.  The  roaster  has  sworn,  that  the  pui 
money,  amounting  to  16,400  dollars,  was  ac 
paid.  But  upon  inspecting  the  account  c 
between  Worth  and  Ajuria,  it  appears  that  the 
was  never  paid  for,  and  is  even  now  mere  i 
of  account  between  them,  ^uria  is  made  < 
for  the  vessel^  but^  at  the  time  she  sailed  for . 
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iitphia,  it  is  remarkable  tliat  the  balance  in  favour  of    i^^  MEiciSb 

Worth  wag  17,1 13  dollars^  nearly  the  amount  of  the 

price  of  the  ship.     And  the  purchase  money  is  so  far 

from  having  been  since  paid^  that  in  the  subsequent 

part  of  the  account  which  is  continued  to  November, 

three  months  after  the  capture^   by  the  consignment 

of  cargoes^  the  balance  is  still  farther  increased  against 

4jyrias.   Nothing  but  an  ideal  payment  has  therefore 

been  made. 

IC  we  look  minutely  at  the  evidence^  it  is  full  of 
contradictions.  There  are  great  differences  as  to  the 
price  of  the  vessel^  one  witness  states  it  to  have  been 
16,400  dollars,  another  10,000,  and  a  third  at  16,100. 
So  as  to  the  seller,  the  master  who  claims  as  a  part 
owner,  and  who  says  he  saw  the  bill  of  sale,  swears 
iluit  the  was  purchased  not  of  fVorih,  but  of  John 
Goff,  of  the  house  of  Gardner  and  Co.  the  former 
owners.  The  payment  is  sworn  by  Antelo  the  mate 
to  baTe  been  actually  made  in  his  presence  at  the  time 
of  lale.  There  is  even  a  variation  as  to  the  day  op 
^hich  the  transfer  was  made,  and  the  witnesses  fluc- 
tuate between  the  4th  of  August  and  the  SOtb. 

The  claim  confronted  with  the  subsequent  papery 
u  falsified  in  many  of  its  statements..  The  master, 
who  is  not  a  common  commander,  but  a  part  owner 
U^ewisej  has  there  sworn  that  at  New  York  he  pur« 
^sed  a  return  cargo  of  flour,  fish,  and  other  articles 
with  the  proceeds  of  the  outward  cargo.  Now  if 
tbere  is  any  one  fact  fully  established  in  this  case,  it 
^that,  that  the  proceeds  of  the  outward  cargo  were 
t^imitted  to  Worth,  between  whom  and  Rohinson 
^f  ^ero  York  there  is  part  of  a  corf espondence  upop 
^^  subject,  and  which  concludes  by  Worth's  refusal 
to  find  funds  for  the  return  cargo,  as  he  says  "  he 
^  do  better  with  his  ci^h."  The  oiaster  states  that 
^  staid  behind  the  vessel  at  New  York  to  receive 
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La  MFiicrn.  payment  upon  notes  wbirb  had  been  received  for  tl 
Murck  i5.b  <*a''g^^  and  were  then  unpaid.  Yet  it  appears  thi 
1811.  <]je  gales  were  made  by  Robimon.  and  the  pro(5ee^ 
by  him  remitted  to  Worth,  and  received  by  him  c 
the  2nd  of  April  at  Philadelphia  ;  he  swears  thst  ft 
purchased  tliis  cargo  out  of  the  proceeds  of  the  ocA 
ward  cargo,  yet  the  purchase  money  for  it  appeifrs  t 
be  still  owing  to  Worth,  and  the  cargo  to  have  beri 
purchased  on  his  credit. 

There  is  an  unaccountable  circumstance  respeetloj 
(he  American  register  obtained  by  Worth  upon 'hi 
purchase.  This  register  is  indorsed  as  having  bei 
surrendered  up  to  the  Custom*Hou$!e  at  Phil'ddeiphi 
upon  the  ITth  oi  July,  ^*  the  vessel  having  beenMlJ 
to  a  foreigner  >**  Yet  the  vessel  is  not  said  to  be  soli 
to  4juria  till  she  arrived  at  the  Havanna  iti  AuguH. 
After  the  surrender  of  her  register  how  did  ahfe  deai 
out  from  the  port  when  she  sailed  under  the'clmrtM 
party  to  Ajuria?  She  must  have  cleared  oiit  Hsi 
foreign  vessel^  and  paid  the  foreign  duties.  It  is  kc 
very  improbable  that  the  surrender  of  the  r^giMei 
should  have  been  so  prematurely  made^  and  so  mttcl 
to  the  loss  of  the  parties^  that  these  unetphiia)^  cir« 
cumstances  are  sufficieiit  alone  to  falsify  tbie  v^hdi 
business. 

In  all  the  letters  from  Ajuria  there  is  constaAily^n 
erasure  of  the  word  which  expressed  the  relatroo  bj 
the  parties  to  the  vessel^  whenever  there  wits  occasltfta 
io  mention  it.  There  is  no  correspondence  vrhatettt 
relating  to  the  first  voyage,  or  to  the  purchase^  tho^g^ 
there  must  have  been,  if  the  sale  had  been  rcal^  or 
the  price  was  not  paid  but  remained  in  credit. 

As  to  any  general  expressions  in  the  letters  bj 
which  the  vessel  is  stated  as  belonging  to  jd(/iirfa,  lioh 
thing  can  be  concluded  from  it.  If  this  was  a  kystem 
pf  colourings  it  mu^t  have  been  c^iried  ott  osteiAibH 
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in  various  parts  of  the  correspoodence.  The  farce 
must  have  been  kept  up  between  them.  It  is  njore 
material  to  enquire  in  what  manner  this  alledged 
ownership  has  been  exercised.  This  must  be  presumed 
to  have  been  the  object  of  the  production  of  a  great 
pfirt  of  this  correspondence. 

If  this  was  the  property  of  those  Spaniards,  who 
amongst  them  is  alledged  to  have  had  the  principal 
direction  ?  Not  Echeveria,  the  master^  since  no  au- 
tbprity  to  him  to  act  for  the  owiers  is  to  be  found, 
and  he  states  his  writing  to  the  other  owners  for  di- 
rections. The  affidavits  of  Uarwood,  Worth's  clerk, 
is  decisive.  He  swears  that  the  whole  of  the  trans- 
actions of  the  concern  in  the  Merced  were  conducted 
bj  Fransisco  jfjuria,  and  that  the  chief  of  the  corres- 
pondence respecting  the  same  was  carried  on  between 
4juria  and  Worth.  To  them  therefore,  and  not  to 
the  other  owners  we  must  look  for  the  management 
and  control  of  every  thing.  Now  if  we  examine  the 
papers,  there  is  not  a  single  document  proceeding 
from  JJuria.  No  instructions  from  him  to  the  cap- 
tain, no  directions  whatever  given  to  his  correi^^pon- 
dent,  agent,  and  consignee.  Worth.  As  to  the  other 
alledged  owners,  there  are  two  letters  from  Bengeeha 
lirith  some  trifling  orders  of  articles  for  his  own  use, 
and  not  a  word  respecting  Unsigna,  who  is  com- 
pletely a  sleeping  partner.  Let  us  examine  the  papers 
relating  to  the  three  voyages  which  the  vessel  made 
after  the  supposed  purchase,  for  the  purpose  of  dis* 
.covering  who  had  the  real  management.  The  6rst 
Voyage  she  made  was  from  the  Havannah  to  Phila" 
delphia  and  baek.  As  she  was'uow  become  the  pro- 
perty of  a  new  owner,  and  going  on  a  new  account, 
..it  was  natural  th^t  there  should  have  been  some  cor- 
,  leapondence  with  the  consignee  and  agents,  to  settle 
the  manner  in  which  the  vessel  was  to  be  employed  and 
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La  MiftciD.  to  make  the  requisite  arrangements.  There  is  a  let (i 
jl^^^  ^^^ '  written  at  the  time  of  sailing,  from  4/wWa  to  Ech 
isii.  veria,  in  which  he  requests  him  to  bring  some  copp 
to  sheath  another  vessel,  and  he  is  to  bring  them 
sufregata,  that  is,  in  his,  Echeveria*s,  vessel,  andtl 
word  8u  is  nearly  erased.  There  is  no  letter  to  Wim 
Relating  to  the  return  vojage,  there  is  a  letter  fro 
Worth  to  Jjuria,  merely  inclosing  the  bill  of  ladin 
Another  which  states  a  heavy  balance  against  hii 
and  proposes  some  new  speculations,  but  these  letti 
are  dry,  meagre,  and  evidently  garbled,  and  afford  i 
conclusion  whatever  that  jijuria  was  the  owner^  < 
had  any  control  over  the  vessel. 

Upon  the  second  voyage^  she  sailed  from  the  R 
vanna  again  bound  to  Philadelphia^  but  being  ui 
able  to  enter  the  Delaware,  she  bore  away  ibr  Nt 
York.  Here  was  an  accidental  deviation  from  tli 
voya/re  intended,  and  it  might  reasonably  have  bee 
expected  that  it  would  have  been  explained  i 
J^juria,  and  that  they  would  have  written  for  his  ii 
structions  under  this  unexpected  change  of  destioi 
tion  There  is  a  letter  from  Jjuria  written  upo 
the  outward  voyage,  dirrcting  Worth  to  put  500  € 
1000  barrels  of  flour  ''  with  a  false  letter,  that  at  b 
could  not  procure  provisions,  he  had  shipped  floo 
to  remit  proceeds.  Though  it  is  evident  frmi 
WortKs  account  current,  that  there  was  at  that  tim 
a  large  balance  agaipst  JJuria.  Another  letter  t 
Echeveria  refers  him  to  Worth,  and  says,  if  fa 
could  not  ^et  a  cargo  as  proposed,  he  was  to  take  \ 
freight  to  London  or  to  Cadiz.  Now  Worth  is  8< 
far  from  complying  with  these  directions,  that  on  tfai 
vessel's  arriving  at  Kew  York,  though  he  receives  ih 
proceeds  from  Robinson,  he  refuses  to  furnish  i 
cargOj  or  to  be  accountable  for  it^  and  suggests  t« 
jtbe  master  to  take  freight  to  the  Havanna.    ^ 
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WorfVs  Iftter  to  jijuria,  after  the  arriTal  at  New 
York,  he  sa\s  uothin^i:  about  her  return  vo^age^  nor 
does  he  Live  anj  answer  to  J^Juria's  letter  about  the 
TPtura  car^o.     He  is  short,  for  a  consignee^  he  gives 
no  accouDt  of  his  proceediogs^  and  asks  for  no  direc- 
titns.     Worth* 8  letter  is  answered  by  ^uria,  who, 
most  unaccountably,  is  perfectly  silent  as  to  the  re-* 
turn  vo wage,  and  what  Worth  had  been  doing.     In 
ihort,  j{]uria  at  this  critical  tioie,  whilst  the  vessel 
%w  at  Ntw  York,  says  little  or  nothing  about  the 
ship  or  her  employment.     It  is  evident^  that  though 
Jjwia  ha«<  a  sort  of  ostensible  ownership,  in  name^ 
adnbuted  to  hiin,    Wtyrth  acts  entirely  of  his  own 
'srcord ;   Jjuria  is  not  consulted ;   and  in  those  let- 
ters, which  are  evidently  mere  formal  letters  written 
for  the  purpose  of  holding  out  Ajuria  as  the  owner^ 
be  received,  with  the  most  philofiophic  indifference 
iud  little  observation,  any  information  respecting  the 
tessel  which   is   communicated   by    Worth,   who   is 
equtllv  indifferent  to  the  directions  given,   and  to 
the  intimations  conveyed  in  WortKu  correspondence. 
The  present  voyage  was  the  most  important.     It 
^fu  a  new  employment  of  the  vessel,  and  so  ha- 
<«rdoas^  that  it  appears  that  no  insurance  cpuld  be 
obtained.     For  such  a  voyage  it  would  be  necessary 
to  have  the  fullest  authority  and  directions  from  the 
owaers  of  the  vessel ;  yet  here  is  not  a  line  of  evi- 
dence to  prove  that  jijuria^  knew  any  thing  at  all 
^at  it.     On  the  outward  voyage  from  the  Ha- 
^ttfia    to    Philadelphia,    there  was    a  letter    from 
*ijuria  to  Worth,  in  which  he  informs  him  that  the 
Merced  had  on  board  500  boxes  of  sugar,  and  other 
articles,  "consigned  to  yon,  whereof  1  shall  give  you 
■dvife  for  your  direction."     We  may  recollect  that 
^wVs    clerk    swore  that  Ajuria   conducted   the 
^boi^  of  the  said  conceru  ia  the  Merced;  but  the 
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hAXwmxm».  master  Echeneria,  in  his  claim,  states,  tbajt  oo  1 
j^^^  ^^  .  arrival  at  Philadelphia,  "  he  wrote  to  the  oil 
.  ^^^  owners,  requesting  to  know  on  what  voj^age  th 
wished  to  employ  the  vesael,  on  which  they  propgs 
the  present."  Worth  in  his  affidavit,  says  tbajt  t 
Tessel  was  consigned  to  him,  with  orders  to  folk) 
the  directions  of  Echeveria.  These  accounts  f 
not  consistent;  but  be  that  as  it  may,  neither  apy  fi 
thority  or  directions,  either  from  Jjuria  or  the  otfa 
owners,  areproduced ;  allthe letters  from  Worth  to  J4 
via  consist  of  three  short  ones,  informing  him  that  ( 
Tessel  was  ready  to  sail,  and  had  sailed ;  there  is^ 
a  scrap  of  paper  to  shew  that  this  voyage  was  cm 
menced  or  conducted  by  the  claimants,  or  that  Ahi 
ever  knew  where  she  was  going.  Tener\ffe  is  mei 
tinned  in  WorlKs  letter  only.  Any  farther  voyfig 
to  Africa  is  not  alluded  to  ;  and  though  tbc^re  migb 
be  reasons  for  deceiving  the  American  customnhous 
or  the  British  cruizers,  there  could  be  none  for  cOo 
eealing  the  destination  from  the  owner,  in  lettec 
which  were  sent  by  other  conveyances.  Since  WqtU 
acted  without  authority  or  directions  from  hisiup 
posed  principals,  and  without  giving  them  lulfifl 
of  his  proceedings,  it  is  clear  that  he  must  ba^e  Mil 
as  owner,  and  not  as  a  mere  consignee. 

It  is  palpable  likewise,  that  the  evidence,  6i}C^  J 
.  it  is,  has  been  much  garbled.  Many  letters  4re  .|i 
ferred  to,  which  have  not  been  produced;  andthi 
appear  to  be  the  very  letters  by  which  each  voyage Pf I 
-planned  and  directed.  There  are  no  letters  from  £cft< 
veria,  when  at  New  York,  to  his  al lodged  owoefs 
none  from  Worth  to  Robinson  respecting  the  .pPP 
ceeds  of  the  second  cargo,  nor  in  any  of  the  corfft 
pondence  is  Echeveria  considered  as  a  part  pwo^ 
but  merely  as  a  master. 

It  is  impossible  to  coaoeive  avidencex  both  pAiitif^ 
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Ml  Motive,  TRiore  full  in  every  part^  topFoiPe  lAiat 
fliis  is  a  fraodulenit  transaction,  and  that  the  real 
property  is  still  in  Worth,  an  American  citizen,  and 
therefore  this  vessel  is  subject  to  condemnation^  as 
kaving  been  engaged  in  the  slave  trade. 

The  cargo  does  not  consist  so  much  of  mercantile 
krticles,  as  of  stores  and  oiitGt  for  the  dtfve  trade; 
it  is,  besides,  Worth* s  property,  having  been  shipped 
by  him  without  orders,  and  veithout  funds.  As 
tttterially  connected  therefore,  with  Ihis  illegal  traffic^ 
ind  likewise  as  belonging  to  the  same  owner^  it  must 
follow  the  fate  of  the  vessel. 
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La  Mbrced,  Edheveria. 


On  the  Petition  of  Andrew  Belcher,  one  of  the 

Agents  for  the  Captors. 


1811. 


Judgment-^ Dr.  Croke. 

''IlHf  S  vessel  and  cargo  having  beai  condemned,  and 
*^  an  appeal  interposed,  upon  the  application  of  the 
ptrtif s,  a  commission  of  unlivery  issued  to  the  marshal^ 
dieting  the  goods  to  be  unloaded  and  to  ibe  put 
'IMs  the  vrarehouses  usually  employed  by  the  Court 
for  that  purpose.  A  petition  has  been  given  in  by 
"iir.  Belcher,  one  of  the  agents  for  the  captors,  ac- 
'Cosipafnied  by  a  protest,  against  the  proceedings  of 
'tile  marshal.  He  therein  states,  ''  That  there  are 
^ao  warehouses  belonging  to  the  King,  or  to  the 
''officers  of  the  Customs.  That* to  save  expense  to 
"the  oaptors  he  had  offered  to  the  marshal,  one 
^'of  the  best  wharves  in  HnUfax^ior  the  ship  to  lie 
^Hi^  «f4  the  t)est  stor^s^in  the  towiv  for.the  carj^  to 
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U  M BBCBs.     *9  lie  deposited  in^  free  from  all  expense ;  ibat  thc^ 

i^i6th,      '^  marshal  refused  to  accept  of  the  ofier,  declarini^ 

1811.         *f  that  he  had   been  ordered  by  the  Judge  of  the 

Court  to  have  the  vessel  brought  to  the  wharf  oC 

Messrs.  Foreman,  Grassie,  and  Company,  and  tci 

have  the  cargo  deposited  in  their  stores ;    that  tb^ 

''  said  stores  are  private  property,  and  no  more  und^i 

''  the  direction  and  control  of  the  King  than  those  c^ 

the  protestor. 

That  the  vf^harf  of  Foreman  and  Grasste  i%  o«ie 
*'  of  the  most  exposed  and  dangerous  v^harves    la 
Halifax  for  vessels  to  lie  at,  and  prize  vessels  have 
''  heretofore  suffered  and  received  great  damage  by 
'^  lying  at  the  same. 

"  That  the  stores  are  likewise  unsafe  and  exposed; 
''  as  the  cargo,  if  deposited  therein,  must  be  put 
'*  into  the  same  stores  with  their  own  property^  un- 
''  less  considerable  expense  is  incurred. 

''  That  the  protestor  has  examined  the  proceediogfl^ 
'^  of  the  Court  since  1794,  and  believes  the  practice, 
'^  until  lately,  to  have  been,  to  allow  the  marihal 
''  and  parties  to  deposit  cargoes  where  they  dfemed 
"  it  most  convenient.  That  the  Prize  Act  directs 
^'  the  landing  of  cargoes  to  be  at  the  expense  of  th^ 
''  party  applying,  and  that  as  the  captors  have  ap^ 
*'  plied,  the  protestor  wishes  to  save  expense  to  tli€iii# 
''  and  that  the  captors  and  their  agents  are  iotitled 
''  to  a  joint  custody. 

'^  Wherefore  he  protests  against  the  marshal  for 
''  removing  the  vessel  and  cargo  to  the  said  wbarf 
*'  and  stores,  and  against  all  expenses,  and  damage* 
^'  occasioned  by  the  delay  in  not  allowing  the  said 
ship   to   have   been   immediately  removed  to.  the 
wharf  of  the  protestor,  when  he  received  the  order 
of  Court  for  unlivery ;  and  all  further  expenses." 
In  the  conclusion  of  his  petitioUj  **  be  pr»y4  ^ 
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*'  proper  persons  may  be  appointed   to  survey  the    ^*  mmce©. 
"respective  wharves  and  stores^  and  that  the  Court      jfyriiieth,  • 
''  n^'ill  restrain  the  marshal  from  thus  acting  to  the         ^^^^- 
"  manifest  prejudice  and  injury  of  all  persons  con- 
"ceroed." 

Upon  this  petition  the  Court  directed  a  writ  of  en- 
quiry to  the  registrar^  together  with  three  of  the 
most  respectable  inhabitants  of  the  town^  to  inspect 
the  wharves  and  stores,  and  to  report  upon  them. 

They  have  reported^  that  ''  having  visited  the 
"  viharf  and  store^^  belonging  to  Messrs.  Foreman, 
^^Grassity  and  Co.  there  does  not  any  thing  ap- 
**  pear  to  them,  whereby  they  should  have  any 
"doubt  of  the  safety  of  vessels  laying  at  the  said 
*' wharf,  nor  of  property  that  may  be  lodged  in  the 
"stores;  unless  in  the  event  of  an  uncommon  and 
"extraordinary  hurricane,  such  as  was  experienced 
"here  in  September  1798,  when  other  wharves  and 
"itores  generally  suffered." 

Besides  this  report,  Messrs.  Foreman,  Grassie, 
md  Co.  ha\e  presented  a  petition  to  the  Court,  \ti 
^bich  they  alUdge,  that  ''  The  statements  contained 
'Mr.  Belcher's  petition,  respecting  their  wharf  and 
'itorea,  are  incorrect  and  unfounded  ;  that  the  peti- 
'tioners  considering  such  statement  to  be  highly 
'  injurious  to  them,  not  only  in  this  province,  but  in 
**  Great  Britain,  where  their  connexions  in  trade  are 
'extensive,  have  stated  on  oath,  an  answer  to  the  affi- 
'davit  of  the  said  Andrew  Belcher :  and  they  have 
'brought  in  a  certificate  of  thirty  respectable  per* 
'sods,  merchants,  traders,  and  owners  of  property 
'io  Halifax.  That  for  a  long  time  past  they  have 
'held  the  said  stores  in  readiness,  upon  the  shortest 
'notice,  for  the  use  ol  the  Admiralty  Court,  in  con- 
'sequence  of  an  application  from  the  said  Court,  and 
'  theassura.ice  ^i%en  by  the  Court,  that  prize  ships  and 
!  Tessols  v^oula  lu  future  be  sent  into  their  wharf/' 
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L4  MvMiiw  ''  Tbej  88J  likevise^  '^  that  in  the  present  instanra 
~T7rr"  *'  the  carao  of  the  Merced  consists  of  tuba  and  ca 
isii«  '^  of  water^  as  they  are  informed,  tbey  would  i 
'^  make  anj  charge  for  the  M^barfage  or  atoa 
"  thereof."  In  their  affidavit  annexed  tbej  fartj 
state,  *'  that  their  wharves  and  stores  have  bees  « 
'^  casionalljr  occupied,  for  many  years  past,  w 
**  prize  cargoes  and  vessels ;  and  after  aHedgi 
**  generally,  the  fitness,  safety,  and  security 
their  wharves  and  stores,"  they  swear — "  Tl 
no  prize  ship  or  vessel  has  at  any  time  receiv 
''any  injury  of  any  description  by  lying  at  tb 
wharf,  except  a  ship  called  the  Liberty,  whj 
parted,  and  was  driven  from  the  said  wharf 
September  1798,  in  an  uncommon  and  vide 
'^  hurricane,  which  destroyed  many  wharves  and  itor 
*^  in  Halifax,  and  in  which,  many  vessels  we 
''  wrecked  in  the  barbour."  They  state,  "  that  tl 
apartments  where  prize  goods  have  usually  been  d 
posited,  are  separate  and  distinct  apartments,  wi 
''  separate  and  distinct  entrances  from  the  whif 
*'  and  that  ever  since  the  application  from  the  Qm 
of  Admiralty,  they  have  considered  themselves 
bound  to  furnish  and  provide  a  wharf  and  stoi 
'^  whenever  required.'* 

The  certificate  of  thirty  of  the  most  respectal 
merchants  in  Halifax,  states  ^'  the  fitness  and  safi 
of  the  wharf  and  the  stores,  and  their  strength  toi 
posit  any  kind  of  merchandize;  and  likewise  i 
division  of  the  respective  apartments.*' 

The  case  is  now  furnished  with  ample  informati 
as  to  all  the  facts  contained 'in  the  original  petitii 
and  two   questions  arise  upon  it,  the  question 
right,  and  the  question  of  expediency. 

A  sort  of  right  is  set  up  by  Mr.  Belcher  to  fci 
this  cargo  in  his  own  stores,  as  agent  for  the  eapto 
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It  mwt  be  obser?ed,  that  there  are  two  joiot  dgents^     ^^  m»«c»». 


AprU\6th^ 


Mr.  Belcher  and  Mr.  Hulbert,  for  the  Atcdanie,  the 
etptaring  ship,  and  that  Mr.  Hulbert  has  not  joined  ^^^^ 
in  this  petition.  Tbeie  is  likewise  an  agont  for  the 
claimants,  >^ho  are  equally  interested  in  everj  cir- 
curostance  which  has  been  stated  ;  and  who  are  so  far 
from  having  given  their  approbation  to  this  applica- 
timi,  that  Mr.  Blacky  their  agent,  has  actually  and 
volaotarily  signed  a  certificate  in  favour  of  Messrs. 
Foreman.  So  that  this  petition  is  the  sole  act  of 
Mr.  Belcher,  the  other  two  agents  not  having  con- 
curred with  him  in  it. 

A  prize  court,  by  its  constitution,  has  the  sole 
direction  and  disposal  of  prize  property:  unless,  so 
bras  this  genersti  power  is  controlled  by  particular 
Ads  of  Parliament.   Under  this  general  power,  wben- 
trtt  there  is  an  order  made  for  the  unlivery  of  a 
tar^yit  may  appoint  the  places  where  it  is  deposited, 
ttits  own  discretion,  provided  there  is  no  particular 
dir^tion  given  by  the  statutes.     If  we  look  at  the 
Priie  Act,  it  does  not  appear  that  any  restrictions  are 
to  be  found  upon  this  head.     The  general  clause,  the 
31st  sect,  of  the  45  Geo.  HI.  c.  72.  directs  captures, 
without  breaking  bulk,  to  be  under  the  joint  care 
tnd  custody  of  the  Collector  and  Comptroller  of  the 
Customs ;    and  the   captors   or  claimants,   or   their 
•gents,  subject  to  the  direction  of  the  Courts,  till 
1     final  sentence  or  interlocutory  order  for  releasing  or 
j    delivering.     This  is  the   original  custody,   when   a 
{     ^eiisel  is  brought  in,  without  breaking  bulk,  and  pre- 
vious to  any  direction  of  the  Couit.     An  unlivery  is 
directed  bv  the  act  in  two  cases,— that  of  further 
•>^oof,  and  of  appeal.     Upon  further  proof,  (sect,  the 
^)  the  Judge  shall  causi',  if  he  shall  think  fit,  the 
8^9  to  be  unladen,  and  shall  cause  them  to  be  put 
tt  proper  wareliouses,  with  separate  locks  of  the 
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L>  Miffcti^.  cfollector^  and  the  agents  employed  by  the  captors  c 
Au^ti  latb  riaimantf.  In  the  52d  sect,  relating  to  appenls,  tl 
i»u.  orders  are  only  "  to  have  the  captun^  appraised  i 
aforesaid"  No  directions  are  therefore  given  as  t 
the  place  where  they  are  to  be  deposited,  the  ic 
does  not  mention  the  stores  of  any  of  tlie  parties  o 
th^r  agents^  but  still  leaves  it  to  the  discretiotto 
the  Court  to  put  them  into  such  as  it  may  deem  toh 
*' proper  warehouses  ;*'  the  collector  and  the  agfQl 
still  retaining  their  care  and  custody  of  the  property 
by  having  different  locks  upon  such  warehouses  a 
the  Court  may  appoint  for  that  purpose,  which  isal 
the  right  of  possession  or  custody  that  is  given  bj 
the  act  to  the  agents^  and  not  any  corporeal  pouei 
sion  or  custody  in  their  own  stores  or  warehouses 
and  this  possession  they  have  jointly  with  the  col 
lector  and  the  claimants*  agents^  and  not  any  aeparab 
or  distinct  custody.  And  though  the  parties  whi 
apply  for  the  order  of  appraisement,  are  to  bear  llu 
expenses,  this  gives  them  no  additonal  right  or  con* 
trol  over  the  property ;  there  are  other  interests  a 
well  as  theirs  to  be  attended  to,  and  the  custody  u 
still  a  joint  custody. 

In  exercising  that  discretion  which  is  left  with  ii 
by  the  act,  the  Court  would  certainly  consult  sod 
provide  for  the  safety  of  the  property ;  such  is  ita 
bounden  duty  :  it  has  therefore  given  every  attention 
to  that  part  of  the  petition  which  asserts  that  tbii 
wharf  and  stores  are  unsafe,  and  unfit  for  the  pur* 
pose.  If  this  allegation  were  true,  the  Court  would 
undoubtedly  not  risque  this  vessel  and  cargo  in  so 
hazardous  a  situation :  but  here  is  the  clearest  en* 
dence  to  the  contrary  :  there  is  the  report  of  tbl 
register,  and  three  independent  merchants ;  the  afr 
davit  of  Messrs.  Foreman,  Grassie,  and  Compaoj; 
and  the  voluntary  certificate  of  thirty  of  the  priu- 
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cipti  merchants  of  the  place;    who  all   concur  ia     I'^Mxkcsd. 
pronouncing   the  wharf  and  stores  to  be  perfectly      jpruuth 
nff,  and  fit  for  receiving  and  keeping  prize  vessels         ^^^^« 
and  their  cargoes.     One  fact  alledged  that  the  stores 
are  exposed,  and  that  the  goods  must  be  deposited  ia 
the  same  stores  with  the  property  of  Messrs.  Fore* 
man,  is  decidedly  falsified  ;    since  it  is  proved  that 
there  are  five  distinct  and  separate  stores,  and   the 
whole  secured  by  a  gate  at  the  head  of  the  wharf. 
Another  circumstance  alledged^  that  ^'  prize  vessels 
"have  heretofore  sufFrred  and  received  great  damage 
"bjl^ingat  the  same,"  upon  enquiry,  appears  indeed 
to  be  partly  true ;  but  it  is  insidiously  introduced^ 
^cannot  in  anv  manner  serve  to  prove  the  truth  of 
the  allegation,  because  no  other  vessel  can  be  dis- 
covered to  have  ever  received  any  injury  there,  ex- 
cept one  unfortunate  ship,  called  the  Libertt/,  which 
parted,  and  was  driven  from  the  wharf  in  the  year 
1798,  above  twelve  years  since,  in  an  uncommon  hur- 
ricane, which  destroyed  half  the  wharves,  and  wrecked 
>  great  number  of  vessels  in  the  very  harbour  of 
BaUfax.     How   far  this  gentleman  can  justify  his 
oaving  thus  solemnly  alledged  charges  against  the 
wharves  and  stores  of  another  mercantile  house  in  this 
town,  which  might  be  so  extremely  irjurious  to  their 
credit,  and  which  might  prevent  any  consignments 
<>f  ships  and  cargoes  being  made  to  them  from  Eng- 
land or  other  places,  is  a  matter  for  their  respective 
Considerations.     It  is  not,  as  was  argued,  a  compara- 
tive inferiority   which    was   alledged    against    these 
'tores  and  wharf,  as  being  less  safe  than  his  own  ; 
but  a  positive  charge,  that  they  were  absolutely  dan^ 
itrous  and  unfit. 

The  protestor,  as  he  alledges,  to  save  expense  to 
Q»e  captors,  and  all  others  concerned,  has  oflered 
'that  the  vessel  may  lie  at  his  wharf^  and  the  cargo 
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LaMikcxd.  "he  deposited  in  his  stores  free  from  all  costs  a 
J  -^  jgji,  "  charges/'  I  cannot,  with  the  petitioner's  couuf 
^®U.  consider  this  offer  as  so  perfectl>  liheral  and  dis 
terestcd.  Wharves  and  stores  are  built  at  great  < 
pense,  and  the  use  and  hire  of  thorn  is  one  of  1 
fair  profits  of  a  merchant.  There  is  no  reason  vi 
a  merchant  should  give  the  use  of  them  to  aootl 
gratuitously,  and  to  do  so  is  not  yevy  accordant  w 
the  cus^tomary  habits  and  principles  of  men  in  trai 
A  person  who  offers  such  a  bonus  can  scarcely 
considered  as  not  having  some  farther  view,  as  i 
having  looked  to  other  profits  to  be  made  in  cc 
sequence  of  it.  Even  to  give  an  additional  streng 
hy  such  an  appearance  of  disinterestedness  to  t 
other  parts  of  the  affidavit,  to  derive  some  advaotaj 
from  the  possession  of  the  goods,  or  to  induce  capto 
to  employ  as  their  agent  in  other  cases  a  person  wb 
had  shewn  such  liberality  in  his  zeal  to  serve  them 
these  and  other  objects  which  may  easily  be  coi 
ceived,  would  induce  a  belief  that  this  proceedin 
might  not  be  altogether  without  a  view  to  an  ult 
mate  reward.  The  Court  cannot  divest  itself  of  a 
recollection  of  what  passed  in  a  late  case^  in  whic 
the  same  agent  got  possession  of  a  ship  and  cas| 
without  giving  security,  attempted  to  hold  it 
defiance  of  the  law,  and  divided  the  property  among 
the  parties,  without  any  legal  right  whatsoeve 
The  Court  ought  to  be  cautious  into  what  hands 
entrusts  such  a  charge. 

I  apprehend  that  this  offer  is  not  meant  to  1 
extended  beyond  the  present  case.  The  protest* 
scarcely  proposes  to  supply  the  Court  with  wharv 
and  stores  gratuitously  in  every  case  which  mi 
occur.  But  the  Court  must  look  not  to  this  case  i 
particular,  but  must  make  general  provision  for  a 
cases  which  may  occur.    For  that  purpose  it  bi 
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Mgaged  a  wharf  and  gtores  a»  a  general  place  of 
deposit  for  ships  and  goods^  that  they  inav  be  un- 
loaded under  its  orders^  for  appraisement  or  ot  her  wise, 
whilst  it  is  under  its  own  custody,  and  before  the 
parties  are  entitled  to  the  possession.  By  this  ar-> 
Mgement,  it  was  convinced  that  it  consulted  the 
interest  of  all  parties  concerned  ^  it  was  convenient 
to  have  a  certain  place  of  deposit,  where  resort 
might  always  be  had,  without  impediment  to  those 
concerned,  and  which  being  more  particularly  under 
ttieeye  of  the  Court  and  its  officers,  they  would  take 
are  that  it  should  be  sufficiently  large,  safe,  and 
coMinodious.  The  Court  thought  that  it  was  more 
for  the  real  interest  of  parties,  than  suffering  the 
goods  to  go  into  the  stores  of  their  agents.  How- 
over  disposed  the  present  protestor  may  be  to  supply 
thfm  gratis,  the  wharfing  and  storing  of  prize  ships 
iod  cargoes  is  no  trifling  object  of  pro6t  to  mer- 
^l^uts.  If  there  were  any  claim  of  right,  the  agents 
for  the  claimants  would  be  as  much  intitled  to  it  as 
^080  of  the  captors,  since  they  are  equally  mentioned 
U  the  Prize  Act,  and  indeed  it  has  not  unfrequently 
^0  a  subject  of  contention  between  thom.  Com- 
^ioints  have  been  often  made  by  claimants  against 
ttis  possession.  I  have  always  understood  that  the 
pttties  in  general  have  been  best  satisfied  that  they 
^uld  be  thus  under  the  more  immediate  protection 
^f  the  Court  and  its  officers.  The  Court  have  even 
bought  that  it  could  sometimes  observe,  when  car- 
S^  werei  more  usually  deposited  with  the  agents, 
^tt  commissions  of  unlivery  were  not  always  applied 
for  from  any  appearance  of  urgent  and  great  ncces- 
^fy,  or  much  to  the  advantage  of  the  principals 
*hemselvef. 

Apprehending    then    that    it  would    be   for   the 
CCQecal  etnvenieBce  of  all  parties^  aod  a  mode  of 
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La  Mprced.  proceeding  most  unquestionable,  and  satisfactory,  the 
Tl/ietT^  Court  ens^aged  with  Messrs.  Foreman  and  Grassie  to 
iaii.  have  their  stores  at  all  times  in  readiness  to  accom- 
modate cargoes,  upon  the  usual  terms.  By  thii 
agreement  they  are  put  to  some  inconvenience,  and  ' 
expense,  and  occasionally  to  some  loss,  for  whidk 
their  reasonable  compensation  is  the  assurance  t^M 
all  such  cargoes  should  be  sent  to  them,  uhleia 
where  there  were  substantial  reasons  to  prevent  it; 
It  would  therefore  have  been  a  manifest  injustice  to 
them  to  have  deprived  them  of  the  storage  in  thii 
case.     Upon  that  ground  the  order  was  made. 

It  is  ailedged  that  the  wharf  and  stores  to  which 
this  vessel  and  cargo  were  ordered  are  not  the  King\i 
property,  but  are  private  property,  and  therefore 
that  the  marshal  by  placing  these  goods  there  would 
not  comply  with  the  commission,  and  that  they  are 
not  entitled  io  any  preference  beyond  any  other 
private  wharves  and  stores.  It  is  true  that  the  offi<4 
cers  of  the  Court  in  drawing  up  this  commissioOj 
following  closely  the  words  of  established  precedents 
of  the  High  Court  of  Admiralty,  have  directed  the 
marshal  to  put  the  goods  into  our  warehouses,  that 
is  the  King's  warehouses,  or  those  of  his  Court,  of 
Admiralty :  and  it  may  be  true  likewise  that  there 
are  literally  speaking  no  places  of  that  descriptioo^; 
which  really  belong  either  to  his  Majesty  or  to  this 
Court.  But  without  minutely  considering  whether 
there  may  be  any  inaccuracy,  or  inadvertence,  ifC- 
introducing  those  precise  words,  the  meaning  w; 
perfectly  evident,  namely,  that  the  marshal  shoul 
put  the  goods  into  those  stores,  which  had  bee 
usually  employed  for  that  purpose,  namely  the  stor 
of  Messrs.  Foreman  and  Grassie,  which  as  bavin 
been  engaged  by  an  express  agreement  with  ttm€ 
Court  for  the  deposit  of  prize  goods^  were  consider^^ 
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as  the  warehouses  of  the  King's  Court  of  Admiralty,     TaMerced. 
and  therefore  might   not   improperly  he  styled  the    ""JTiTieiir^ 
King's  warehouses.     I  have  dwelt  longer  upon  these         ^sii. 
objections  than  they  seemed  to  merit,  because  they 
form  80  conspicuous  a  feature  in  the  petition,  and 
ba^e.been  so  much  harped  upon  by  counsel,  but  in 
reality    it  »is    perfectly   immaterial    to    whom    the 
wharves  and  stores  belonged.     The  Court  in  that 
respeet  has   an   unlimited  discretion,  and   it   might 
order  the  goods  to  be  deposited  as  well  in  private  as 
in  public  stores,  and  if  it  should  be  admitted  that 
there  are  none  properly  speaking  of  <he   latter  de-  • 
icription,  it  must  of  necessity  have  recourse  to  those  - 
of  individuals. 

But  this  is  not  the  whole  of  the   considerations 
iv.hich  must  occur,  respecting  the  offer  of  the  pro- 
Mof  to  charge  nothing  for  the  use  of  his  wharf 
tid  stores.     It  is  the  duty  of  the  Court  to  look  to 
the  security  of  prizes.     Now  no  principle  of  law  is 
more  clear  than,  that  persons  who  are  trusted  with 
the  possession  of  property  without  reward  Site  very 
Mttle  answerable  for  its  safety.     In  the  Civil  Law. 
Jn^t. Lib.  lii.  tit.  xy.  it  is.  said,.   "   Depositarius  ex 
^  solo  tenetu r,  si  quid  dolo  commiserit :  culpse  autem 
^Qine,  id  est,  desidiae  et  negligentise,  non  tenetur. 
't^que  securus  est  qui  parum  diligenter  custodilam 
^^fn  furto  amiserit;   quia  qui  negHgenti  amico  rem 
^Ustodiendam   tradit,  non  ei,  sed   suse  facilitati,   id 
lOfiputare  debet."     I  quote  the  Roman  law  not  as  in 
'^If  intrinsically  binding,  but  as  having  been  re- 
^ived  in  this,  as  in  many  other  cases,  as  a  general 
^Uleby  all  the  countries  in  Europe,  and  therefore  as, 
'^Ming  become  9  part  of  the  law  of  nations,  a  de- 
ference which  has  been  paid  to  it  from  the  evident 
Justice  and  good  sense  of  its  decisions.     It  is  the 
^^me  in  our  domestic  law^  Lord  Chief  Justice  Holt, 
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LaMrbcid.     ia  the  w^'Il-known  case  of  Cogg9  and  Bernard  (Lord 

Ratjnwndy  90i).)  »aj8  that  "  where  a  man  takea  goods 
1811.  *'  into  bis  custody  gratis  to  keep  for  the  use  of  the 
''  bailor^  be  is  not  answerable  if  they  are  stole 
'^  without  any  fault  in  bim^  neither  will  a  comnMNi 
''  neglect  make  him  chargeable,  but  be  must  be 
*'  guilty  of  some  gross  neglect/'  la  the  case  of 
Shields  against  Blackhume  {H.  Black,  i.  16l>)  it 
Mas  said  too,  ''  Whore  money  has  been  paid  for  the 
''  performance  of  certain  acts,  the  person  receivtog 
*'  it  is  by  law  answerable  for  any  degree  of  neglect 
'^  on  his  part,  the  payment  of  money  being  a  sort  of 
^'  insurance  for  the  due  performing  of  what  bss 
''  been  undertaken/'  How  then  would  the  Court 
execute  the  trust  reposed  in  it,  for  the  safe  custody 
of  prize  property,  or  how  could  it  justify  itsdf 
against  many  losses  and  ii  juries  which  might  happen, 
if  it  entrusted  prize  ships  and  goods  where  the  legal 
security  for  its  safely  was  so  slender  and  limited  i 
But  even  this  ground  for  granting  the  petition  is  com-' 
pletely  removed,  because  Messrs.  Foreman  and  Grassie 
have  likewise  offered  not  to  make  any  charge  lor 
vi^harfage  and  storage. 

But  be  that  as  it  may,  it  is  an  universal  rule  that 
tbey  who  apply  to  a  court  of  justice  must  come  with 
clean  hands.     Whatever  otherwise  may  hie  its  merit 
or  seasonableness,  a  petition  founded  in  untruths,  and 
upon  untruths  highly  injurious  to  a  respectable  mer^ 
cantile  house  in  this  place,  this  Court  is  bound  to  re^* 
ject,  and  it  directs  the  marshal  to  proceed  forth wittm 
in  execution  of  the  commission  of  unlivery  accordiii||p 
to  the  former  order. 
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The  Bermuda.  3f«jf8tii. 

1811. 

Judgment. — Dr.  Croke. 

THE  question  for  the  decision  of  the  Courts  arises   Case  oponaPe- 
.   ,  .  •      .       «/r        -%  y«.  tilhm   from  ibe 

upon  a  petition,  given  in  bv  Mr.  Brenton  Hnlli'    i)c»»i,fy  to  the 

lurton,  the  D  ptit y  to  the  Trea  urer  of  Greenwich   Or^rn^lhUoi^ 

Hospital,  in  ^vhich  he  ^iiiV^s  :  "  That  three  months    P^^X^^,'^^ 

have  elaped.  sii-re  M  ssis.  Hartshorne  and  Bo2s:s,    5^*' Bermuda, 

*^  ,  ,  .  ^  ^°         for  certain   on- 

asa^iits  tor  his  Mjgist\%  ship  Bermuda,  have  made    ciaimH  share* 
a  distrihutio .1,  according  to  law,  of  the  prize  ships    due  'o  th<  Ho^ 
Fewiw  and  Charles,  and  the  petitioner  has  called  on    Sre  aii  statedia 
them  to  pay  over  the  unclaimed  shares  to  him,  to  be   ^**«  *="'">««• 
remitted  to  the  treasurer  of  the  said  hospital. 

"  That  in  ai^justing  the  accounts  of  the  said  prize 
▼csscis,  it  appears  that  Messrs.  Hartshorne  and  Boggs 
claim  to  retain  in  their  hands  the  sum  of  forty-five 
pounds  and  two-pence—being  the  share  to  which  one 
Owen  Cotton,  who  was  the  captain*s  clerk  of  his 
Majesty^s  said  ship,  is  entitled  to  receive  of  the  neat 
proceeds  of  said  prizes.  That  the  said  agents  have 
produced  to  the  petitioner,  as  a  voucher  for  retaining 
tbesame,  an  attachment,  issued  pursuant  to  a  law  of 
Ais  province,  out  of  his  Majesty's  Supreme  Courts 
thereby  the  property  of  the  said  Otuen  Cotton,  as  an 
iWnt  or  abscondiiig  debtor,  has  been  attached  in 
^eir  hands. 

"  That  the  petitioner  does  not  conceive  the  said 
attachment  as  a  voucher  authorised  by  the  Prize  Act^ 
aod  prays  that  they  may  be  compelled,  by  the  process 
^f  this  Court,  to  pa)  the  same  to  the  petitioner,  for 
^e  use  of  His  Majesty's  said  hospital^  as  the  law 
directs." 

To  this  petition  an  answer,  and  counter-petition 
*^  been  given  b^  I^awrence  Hartsliorne  and  Thomas 
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TheBEBMUDA.    BoggSj  as  agents  for  His  Majest/s  ship  Bermuda: 
ju^y  gj,j        stating^  "  That  the  memorialists  are  agents  for  His 
1811.  Majesty's  said  ship  Bermuda,  respecting  two  prize 

ships,  the  Venus  and  the  Charles,  that  Owen  Cotton, 
clerk  to  the  captain  of  His  Majesty's  said  ship  was  en- 
titled to  the  sum  of  ^4:5.05. 2|:i.  for  his  share  of  said 
prize  vessels,  which  has  been  attached  in  the  peti- 
tioners* hands  by  virtue  of  a  process  issued  out  of 
His  Majesty's  Supreme  Court,  uiider  a  law  of  this 
province,  at  the  suit  of  JVtlliafn  Duffus. 

**  That  upon  the  petitioners  settling  the  accounts 
of  said  prizes,  with  the  deputy  to  the  treasurer  of 
Greenwich   Hospital,   he  claims  to   receive  for  said 
hospital,  from  your  petitioners,  the  said  sum  of  forty- 
five  pounds  two  pence  three  farthings,   as  the  un- 
claimed share  of  the  said  Owc?i  Cation,  and  refuses 
to  receive  from  the  petitioners  the  said  attachment, 
as  a  voucher  to  justify  them  in  the  payment  of  said 
money  to  the  creditors  of  the   said    Owen  Cotton. 
That  by  a  recent  decision  of  said  Supreme  Court,  it 
has  been  determined  that  money  can  be  attached  in 
the  hands  of  prize  agents,  at  the  suit  of  the  creditors 
of  the  person  entitled  to  receive  the  same  ;  and  the 
said  William  Duff  us,  is  proceeding  against  the  peti- 
tioners, to  compel  them  to  pay  him  the  share  of  said 
Owen  Cotton  s  prize,  in  discharge  of  his  debt,  which 
he  alledges  to  be  due  to  him  from  the  said  Owen 
Cottoji-^ihe  petitioners  therefore  humbly  pray  that 
they  may  not  be  compelled  to  pay  said  money  over  to 
Greenwich  Hospital  ;  and  that  the  said  voucher  may 
be  received  as  sufficient  to  discharge  them  from  the 
demand  of  the  deputy  treasurer  of  Greenwich  Hos- 
pital." 

It  is  admitted  by  Messrs.  Hartshorne  and  Boggs, 
that,  as  agents  for  the  ship  Bermuda,  they  have  in 
^eir  hands  the  sum  demanded^  b^iog  the  shar^  of 


COURT  OF  VICE-ADMIRALTY.  233 

certain  prizes  to  which  Owen  Cotton,  clerk  to  the   The  Bfrmuda, 
captain  of  the  said  vessel,  is  entitled.     They  do  not  . 

denj  that  three  months  have  elapsed  since  thej  made  1811. 
distribution,  and  that  they  are  therefore  liable  to  be 
called  upon  to  pay  over  the  unclaimed  shares  to  the 
deputy  of  Greenwich  Hospital.  But  thej  claim  to 
retain  in  their  hands  these  shares  belonging  to  Owen 
Cotton,  because  they  have  been  attached  under  a  law 
of  this  province  ;  and  they  have  produced  this  at- 
tachment, as  it  is  called,  somewhat  improperly,  as  a 
vomber  for  retaining  the  same,  which  the  deputy 
treasurer  refuses  to  receive  as  such,  and  prays  a  mo- 
nition to  compel  payment.  The  whole  question  is, 
therefore,  reduced  to  a  single  point. 

It  is  stated   in  the  answer,  that  "  by  a  recent  de- 
cision of  the  Supreme  Court  of  this  province,  it  has 
been  determined  that  money  may  be  attached  in  the 
bands  of  prize  agents,  at  the  suit  of  persoi.s  entitled 
to  receive  the  same,"  and  many  of  the  arguments  of 
the  counsel  at  the  bar  were  founded  upon  the  suppo- 
iition  of  a  case  in  which  money  had  been  paid  ujJer 
ft  judgment  of  that  Court :    what  might  ha\e   been 
the  legal  effect  of  an  actual  payment  made  under  that 
authority,     upon    such   an   application   against   the 
ftgent,  or  against  the  creditor  who  had  received  prize- 
money  under  it,  the  Court  has  not  at  present  to  in- 
quire.   It  has  only  to  determine  upon  the  facts  stated 
in  tl^e  petition  and  answer,  namely,  that  the  money 
basbeen  attached  without  any  judgment  obtained,  or 
payment  made,  thereupon. 

Neither  has  it  to  decide  upon  the  validity  of  the 
attachment  in  itself,  as  between  the  creditor  and  the 
^ut.  That  is  a  question  which  affects  other  parties 
^d  belongs  to  other  tribunals.  The  only  question 
*^tte  is,  how  far  it  is  a  voucher  to  the  accounts  of  the 
^eat  to  justify  the  retention  of  Cotton's  share. 
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TheBfwrvDA.       ^g  ^  mattcf  indccd  collateral  to  the  main  point,  u 
m^^  g,j,^        having  formed  the  substance  of  the  greater  part  of 
1811.         |]]^  arguments  at  the  bar^  and  as  tending  greatlj  to 
elucidate  the  principal  question^   itmajr'not  be  im- 
proper to  consider  the  nature  and  effi^cts  of  the  firo- 
cess  itself  which  is  thus  set  up  as  a  bar  to  the  claim. 

It  appears   that  Owen  Cotton  being  indebted  U^ 
William  Duffus  in  the  sum  of  jf  i2.  15s.  4ef.  gave  bii 
note  of  hand  for  that  sum,  on  the  9th  September, 
ISO'J^  upon  \¥hich  a  declaration  was  filed^  and  served 
upon  Messrs.   Hartshorne  and  Boggs,  as  the  agenti 
of  Owen  Cotton,  alledged  to  be  an  absent  or  abscond- 
ing debtor,  according  to  the  law  of  the  province^  ill 
Trinity  Term,  181U.     It  has  not  been,  and  indeed  it 
cannot  be,   contended   that  the  agents   would  have 
been  protected  against  the  claim  of  the  hospital^  id 
case  of  a  voluntary  payment  made  by  them  to  the 
creditor,  either  by  the  note  of  hand,  or  My  any  di^ 
charge  which  the  creditor  could  have  given.    Neither 
could  they  have  been  compelled  to  pay  the  creditor, 
upon  this  note,  by  the  common  or  ordinary  statute 
law.     The  effect  of  the  attachment,  whatever  ft  mty 
be,  is  derived  solely  from  the  law  of  the  province. 

The  province,  having  a  legislature  within  itself,  vi 
competent  to  make  laws  which  are  no  doubt  biodio^ 
upon  all  persons,  and  upon  all  property^  situated 
within  the  limits  of  its  jurisdiction  ;  provided  thit 
they  are  applicable  to  the  subject  matter^  and  thit 
they  are  not  controlled  by  other  considerations. 

There  are  three  points  therefore  to  be  enquired  iota. 

Ist.  Whether  an  attachment  lies  under  the  words  oi 
the  act  of  the  province. 

2dly,  Whether  such  can  be  the  true  interpretatiM  : 
of  the  words  of  the  Province  Act,  since  the  act  itself  r 
might  then  be  repugnant  to  the  Prize  Act  and  there*  \ 
for^  so  far  illegal^  and  void. 
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Sdly,  Notwithstanding  the  validity  of  the  attach-   The  Bermuda. 
meiit  IB  itself^  on  both  these  grounds^  whether  it  is  a       .^^     ^ 
Toucher  to  the  a^ent,  under  the  Prize  Act^  as  against         isii- 
Gnmwith  Hospital  *. 

1,  The  law  of  the  province  giTcs  this  declaration, 
or  attachment,  against  the  goods,  effects,  or  credits, 
of  any  person  absconding  or  absent  out  of  the  prO" 
vlnce,  in  the  hands  of  his  attorney,  factor,  agent,  or 
trustee. 

The  subject  of  this  application  is  prize  monej^  in 
tbe  hands  of  a  prize  agent ;  a  species  of  property  of 
iTfry  peculiar  nature^  inasmuch  as  it  is  created,  and 
Iiid  under  many  restrictions,  by  the  King's  proclama- 
tioD,  and  by  various  acts  of  parliament. 

By  the  laws  of  Great  Britain,  all  prize  belongs 
origioally  to  the  King,  as  a  part  of  the  ancient  rights 
oTthecrown^  and  no  subject  can  be  eiititled  to  it  but 
bj|;raDt  from  His  Majesty.  Grants  of  prize,  like 
til  other  royal  grants,  are  to  be  construed  strictly 
iSainst  the  grantee,  and  cannot  be  extended  by  any 
coiiitruction  beyond  the  plain  import  of  the  express 
ivords.  Such  grantees  are  captors  held  to  be  in  law^ 
ttMl  neither  the  coniirmatiou  of  the  grant  by  act  of 
ptrliament,  nor  the  granting  of  the  further  or  rever- 
iioaary  right  remaining  in  the  crown  to  other  sub- 
jects, have  taken  them  out  of  the  general  rule.  These 
priociples  are  incontrovertible^  and  they  have  formed 
4ie  basis  of  most  of  the  decisions  which  are  to  be 
found  relating  to  the  droits  of  Admiralty  f. 

If  then  the  King,  in  his  proclamation,  and  by  the 
Ms  of  parliament,  has  not  granted  prize  money  ab- 
■oiutely^  but  under  certain  restrictions,  those  restric- 
tioDt  are  limitations  which  confine  and  circumscribe 

*  1  Geo.  III.  tap.  8. 
^    t  Rabteca,  Tkompnu.  I  Rob.  230.    Certrupda.  t.  fig.  Mari^ 
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TiieBimvvDA.  rulps  of  Uw^  accordiDgto  their  usual  aod  known  sij 
May  8ih,  uiBcatiop,  80(1  bj  tfac  reasoo  and  spirit  af  the.  ai 
1811.  itself.  Now  this  is  a  diyunctivc  praposition,  and  a 
such  are  necessarily  exclusive,  as  it  has  beca  obserro 
by  all  writers  upon  the  subjects  of  grammar  a» 
logic,  not  from  any  technical  refinements,  but  ffofo 
common  usage.  Such  propositions  are  said  act  tab 
correct,  if  there  are  any  other  cases  not  compreboidei 
under  them.  As  in  the  indicative  form,  the  seateocc 
it  is  day  or  night,  is  said  not  to  be  true  becauae  i 
might  be  twilight,  which  is  neither  the  one  or  tb 
other.  80  in  the  imperative  form.  If  I  order  asoE 
Tant  to  go  to  Sackvilley  or  to  Windsor,  it  is  no  av 
thority  to  him  to  go  to  Annapolis.  His  going  tbitla 
is  not  warranted  bv  the  order.  So  the  words  of  tb 
act :  ''  All  shares  shall  be  paid  to  the  person  iatitledj 
OR  the  person  authorised  by  the  order  prescribed^* 
necessarily  implies  that  it  shall  not  be  paid  to  as/ 
other  person,  and  affords  no  authority  for  any  otbcr 
payment.  The  word  *'  all "  renders  it  equally  excia* 
sive,  for  if  all  the  shares  are  directed  to  be  paid  to  A. 
or  B.  noM  can  be  paid  elsewhere.  But  the  reasao  of 
the  thing  shews  evidently  that  the  words  arenclv* 
sive,  because  otherwise  the  regulations  would  batflK 
tally  useless,  if  they  were  required  to  be  adoptfil 
under  one  form  of  transfer,  yet  other  modes,  in  whicb 
they  might  be  neglected,  were  equally  valid. 

It  has  been  a  great  object  with  the  Legislatura  ii 
protect  sailors  from  fraud  and  imposition  by  restrict* 
ing  the  mode  of  transfer.  Each  successive  Priae  Atl 
has  gone  beyond  its  predecessors  in  multiplying  fiMtf 
and  precautious.  Under  the  act  of  the  S6  Geo.  Hi 
the  directions  were  that  **  no  letter  of  attorney  or  frill 
made  by  any  petty  officer  or  sailor  shall  be  good  H* 
less  made  revocable,  signed  before^  and  attested  b] 
the  captain^  specifying  the  oane  of  the  ibipj**  vi 


k 
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otber  particulars  there  mentioned.     Upon  this  act -a   TheBymfuDA. 
case  was  decided  in  the  court  of  Common  Pleas^  Mac-       'uTzxhT 
ionald  V.  Pasley,  Bos  &  Pul.  1.   161,     An   action         ^*»^^' 
ins  brought  by  Macdonald  a  sailor^  against  Pasley 
tbe prize  acrent  for  the  uhole  of  the  prize  money  due 
to  )um.     The  agent  had  paid  a  part  of  it  to   one 
Qrand,  as  indorsee  of  an  order  given  by  Macdonald  in 
fayour  of  one  Abraham  Joseph  upon  Pasley  for  hia 
priie  money.   On  shewing  cause  against  a  ruie^  why^ 
00  payment  of  what  remained  unpaid  to  Grant  to  such 
persoDs  as  the  Court  should  appoint^  all  further  pro* 
ceediogs  should  be  staid,  it  was  contended  for  the 
pkintiflr,  that  tbe  payments  to  Grant  could  not  di^s- 
charge  the  debt,  since  the  order  did.  not  comply  with 
the  directions  of  the  act,  anJ  that  it  was  necessary  to 
mhject  a  letter  of  attorney  to  the  restrictions  of  that 
ict,  h  fortiori  it  was  so  with  respect  to  an  order 
which  was  a  less  solemn  instrument.     The  Cou/t  dis- 
charged the  rule,   and  Chief  Justice  Eyre  said,  that 
there  was  a  great  deal  of  colour  for  the  argument 
which  had  been  used  respecting  the  nature  of  the  au- 
thority under  which  these  payments  had,  been  made. 
l(f  the  Legislature  thought  Jit  to  put  a  power  of  attor- 
mt/  under  particular  regulations,  there  is  great  rea- 
^  to  suppose  that  it  was  meant,  that  the  agent  could 
M  he  discharged  hy  any  thing  less  than  a  power  of 
ottomey.*^     Now  in  this  old  act  there  were  no  words 
to  direct  how  the  money  should  be  paid,  nor  was  it 
CfMjcbed  in. any  negative  form,  yet  it  was  held  that  the 
Krtrictions  laid  upon  one  form  of  instrument,  must, 
timaieriiSj  and  from  the  reason  of  the  act,  be  consi- 
4ered  as  exclusive  of  every  other  instrument.     How 
aiacb  stronger  js  that  conclusion  under  the  present 
Prize  Acts  where  exclusive  words  are  actually  em- 
jilojed  ? 
Suck  exclusive  restrictioiu  and  limitations  then  as 
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The  BiRMVDA.  Iq  ^}ie  mode  in  which  prize  money  is  to  be  paid,  havi 
3^^  3^,j  been  introduced  into  His  Majest/s  jjjrant  under  the  i 
^^^^'  of  parliament,  the  captors  complying  with  those  cc 
ditions  have  a  vested  interest,  which  has  frequeni 
been  enforced  in  the  courts  of  common  law,  but  if  t 
conditions  are  not  complied  with,  the  grant  cann 
take  eflfect,  nor  does  any  right  whatever  vest  under 
If  the  sailor  demands  his  money  in  person,  or  by  ra« 
an  order,  it  vests :  if  he  does  not  he  has  no  inten 
whatever.  The  right  to  prize,  originally  id  t 
crown,  not  being  vested  out  of  it  but  according  to  t 
terms  of  the  grant,  still  remains  in  the  crown^  or 
the  grantee  of  such  residuary  interest. 

This  is  Greenwich  Hospital  to  whom  the  residua 
interest  is  given  by  the  same  acts  of  parliament.  I 
sect.  87,  every  agent  within  four  months  shall  rem 
all  unclaimed  balances  and  shares,  and  ail  shares  i 
run  men  to  the  treasurer  of  Greenwich  Hospital.  A 
shares  are  unclaimed  which  are  not  claimed  accbrdio 
to  the  act,  and  the  interest  of  the  hospital  is  real, an 
not  merely,  through  parly,  for  the  benefit  of  tbeiod 
vidual  captors.  It  has,  first,  a  beneficial  possessioi 
from  the  interest  of  the  shares  which  are  invested  i 
government  securities,  and  it  has  the  ultimate  pro 
perty  if  they  are  not  legally  demanded,  as  it  hasori 
ginally  in  run  men's  shares,  forming  together  afpn( 
for  the  benefit  of  the  hospital. 

In  the  case  of  Home  against  Lord  Camden,  2  H 
Black.  533,  Lord  Chief  Justice  Eyre  %vl\A,  thatth 
diflferent  sections  which  give  powers  and  impose  dutiei 
upon  agents,  all  respect  sales  in  order  to  distributioDj 
and  the  interest  of  Greenwich  Hospital  arising  out  oi 
those  sales.  So  that  the  hospital  is  considered  tf 
having  an  interest  from  the  beginning. 

Here  then  i^  no  siifiject  matter  for  the  law  of  tht 
province  to  act  upon.     Prize  monej  is  neither  thi 
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goods^  eflfecf s,  or  credits  of  the  seamen,  unless  he  de-  Tiie  Bebmuba. 

minds  it  in  person^  or  by  such  a  power  of  attorney  as       ^T^iT^ 

is  deaicribed.     Not  having  so  demanded  it^  it  could         i^^^* 

not  be  liable  to  an  attachment  under  that  description^ 

and  the  time  having  now  expired^  without  such  legal 

d^mand^  the  interest  of  Greenwich  Hospital  becomes 

Tested. 

But  it  was  said  by  counsel^  that  the  seaman  might 
maintain  an  action  against  the  agent,  at  the  time  the 
attachment  issued^  and   therefore  that  the  creditor 
representing  his   interests   may   maintain   an   action 
also.    Now  I  doubt  much  whether  the  sailor  himself 
could  have    brought  an  action    for   his    prize  mo-> 
Wf,  until  after  he  had  demanded  it  in  person^    for 
his  personal  appearance^  to  identify  him  with  the  per* 
100  described  in  the  prize  list^  is  necessary  under  the 
act;  and  as  the  rules  of  good  pleading  prove  the  law, 
a  demand  by  the  claimant  and  a  refusal  by  the  agent 
ii  always  pleaded  as  a  foundation  ibr  the  action  in 
ivita  in  the  common  law  courts  against  the  prize 
^gtnt,  as  appears  in  the  case  of  Wemtj&s  v.  Linzee,  in 
Ji!^uglas,  310.     If  the  party  himself  could  not  have 
brought  an  action  the  argument  fails  as  to  the  credi- 
tor.   His  appearance  in  person  could  not  have  satis** 
fied  the  intention  of  the  act. 

'  If  the  party  had  been  here  he  certainly  could  not 
kave  transferred  or  assigned  his  right  to  prize  money 
tathe  creditor  in  satisfaction  of  his  debt,  unless  ac- 
cording to  the  regulations  of  the  act.  Nay  more^  if 
fte' jMirty'had  been  here  himself  at  the  time  the  at- 
tecbment  issded  he  could  not  have  assigned  it  all,  for 
no  order  whatever  given  by  him  here  would  then  l^ave 
Wtti  valid  to  authorise  the  receipt  of  prize  money,  by 
the  express  words  of  the  Prize  Act.  Deed  the  act  of 
*ke  province  then  make  a  transfer  of  rights  to  the  cre- 
ditor which  the  party  himself  could,  oot  have  done  ? 


•      \ 
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The  B%mmu9^       The  attftcboieDt  is  besides  an  order  to  tbe  agest  te 

j^g^fc^       detain  the  money  and  not  to  paj  it  over  to  Greemmkk 

^^^^'        Hospital.     But  the  party  himself  could   makio  no 

such  order.    That  privilege  is.  confined  to  warrant 

officers.* 

Further  as  to  this  supposed  represeniaHon :  of  the 
two  modes  of  payment^  the  first  is  personal  to  the 
party^  I  do  not  see  how  this  can  be  transferred  to  an- 
other^ aud  the  other  regulations  are  directed  to  this 
Yery  pointy  namely  to  ascertain  how  tbe  satlor  slnU 
be  represented.  One  only  mode  of  constituting  a 
representation  is  pointed  out^  by  letter  of  attorney  in 
the  form  prescribed.  If  these  restrictiooa  are  eaela« 
sive  they  must  annihilate  every  other  kind  of  lepi^ 
sentation,  (except  that  of  executors  and  admnriatra* 
tors  which  is  admitted  and  put  under  rqgolations) 
whether  thi^t  representation  arises  by  common  law, 
by  statute^  or  by  act  of  the  province. 

This  property  likewise  is  protected  upon  another 
ground.— It  was  admitted  by  the  counsel  for  the 
agents,  that  money  could  not  be  attached  if  iindsf 
the  custody  of  the  law^  and  whilst  a  suit  is  depeodiig 
in  the  Kiog*s  court.  Several  cases  were  cited  ts 
this  effect.  In  particular  the  case  of  CoppH  agaiail 
Smith,  and  Grant  against  Howding,  4.  T.  R.  311 
Money  in  one  case  attached,  and,  in  the  others  paid 
upon  a  judgment  upon  an  attachment,  wore  ad* 
judged  to  be  paid  again^  because  the  money  hsA 
been  directed  to  be  paid  by  the  Court  of  Kuuf^i 
Bench,  and  therefore  was  a  judicial  act.  Yet  it  hsd 
not  been  attached  in  one  case  until  after  the  aaato^f  ' 
allocatur,  nor  in  the  other  until  the  day  arrived  ibr 
payment,  so  that  the  interest  was  completely  VMfaMl# 
and  nothing  remained  for  the  Court  to  decide. 

*  45  Gm.  III. ..  rt.  Met  as. 
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Prize  money  is  under  the  custody  of  the  King's  The  Bebmoha. 
Court  of  Admiralty  until  it  is  actually  demanded   """^    ^^ 
or  paid  to  the  parties.     Until  that  moment  the  prize        i^^^* 
cause  is  still  depending.     This   is  evident  because 
until  that  time  the  Court  is  open  to  any  application 
from  persons  interested^  and  can  mal^j  order  there- 
iipoD>  i;?ithout  instituting  a  fresh. suit^  which  must 
necessarily  be  done  if  the  original  cause  was  out  of 
Court.     Until  payment  the  judgment  given  is  not 
fSctted  and  satisfied.     Till  that  time  all  the  parties 
ire  under  the  controul  of  the  Court.     How  many 
regulations  are  there  in  the  act^  relating  to  the  con- 
duct of  the  agents  qfter  final  judgment,  and  to  the 
tiM  of  actual  payment^  all  which  it  is  the  duty  of 
tbe  Court  of  Admiralty^,  by  the  directions  of  the 
Priie  Act  to  enforce  ?  Here  after  final  judgment  the 
igeot  is  to  register  his  power  of  attorney^  to  exhibit 
liis  Mcounts  of  sales^   in  some  cases  to  bring  the 
proceeds  into  the  registryj  or  to  invest  them  under 
the  directions  of  the  Court.     By  the  orders  of  this 
Court*  he  is  to  make  distribution^  here  he  is  to  make 
Dp  and  Tcrify  his  final  accounts  as  the  Court  shall 
leqnire^  and  under  the  direction  of  the  Court  to 
lemit  mil  unclaimed  shares  to  Greenwich  Hospital.— 
If  property  so  situated  is  not  under  the  custody  of 
die  KiDg*s  Court  of  Admiralty  until  actual  payment* 
I  know  not  what  property  can  be  considered  as  in 
that  situation ;  nor  do  I  know  any  case  in  which  the 
courts  of  law  have  been  held  even  io  have  concur- 
rent  jurisdiction  until  tbe  property  is  become  abso- 
lute and  vested  by  the  Prize  Act«  either  by  a  demand 
in  peraoDj  or  by  an  acknowledged  power  of  attorney, 
anither  of  which  have  taken  place  in  the  present 


8.  As  the  sailor  has  no  attachable  goods  or  effects, 
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'»A.   80  I  think  there  is  considerable  strength  ii 
^        ground  vihich  was  so  fully  argued  by  His 
Advocate^  namely,  that  a  prize  agent  is  not 
attorney,  factor,  agent,  or  trustee,  as  inte 
described  by  the  act.     The  more  general  w 
whose  hands  or  iwsscssion  the  same  may  b 
in  the  first  clause,  being  confined  to  such 
cflTects  as  are  exposed  to  view,  or  can  be  con 
They  are  indeed  called  agents,  and  are  i 
the  parties,  but  they  are  certainly  ver}'  diffe 
the  persons  usually  understood  under  that  d 
tion.    They  are  in  reality  appointed  by  the  1 
for  certain  special  purposes.     They  are  ra 
cers  of  the  Court  than  agents  of  the  parties. 
Court  of  Admiralty  they  give  security,  and 
a   security  in  each   particular   case,   but  i 
security  for  the  due  performance  of  theil 
duties.     They  are  under  the  controul  and 
of  the  Court  as  of  its  proper  authority,  inf 
of  any  act,  or  motion  of  the  captors.     T' 
have  no  controul  over  the  property  in  th 
they  cannot  take  it  out,  or  direct  the  disj 
but  according  to  the  restrictions  of  the 
can  they  give  any  authority  to  him  to  ret 
hands;,  after  the  expiration  of  the  time  I' 
they  are  not  agents  for  the  captors  only 
other  persons  interested — they  are  agenf 
Greenwich  Hospital  as  for  the  sailors. 

3.  I   think  there  is  some  weight  li 
observation  made  by  the  Solicitor  G 
sailor,  coming  here,*  for  a  sliort  tim* 
jesty's  service,  can  scarcely  be  the  f 
by  the  act,  under  the  description  of  ( 
sconding  debtor — to  be  absent,  or  to 
a  previous  residence,  and  how  can  ? 
sidered  as  a  resident  who   accidcr 
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barbour  in  one  of  His  Majesty's  ships,  and  has  no-   ThcBrmuDA. 
thing  like  a  domicil  within  the  province  ?  May  9% 

In  the  cases  of  Sill  v.  Boswick,  and  Hunter  v*  ^**^** 
Potts,  which  were  cited  at  the  bar,  provincial  laws 
were  held  not  to  have  a  complete  operation  for  the 
beqefit  of  persons  who  went  into  a  colony  merely  to 
tike  advantaj^e  of  those  laws ;  how  then  shall  such  a 
temporary  and  involujntary  visit  give  them.eifect  to 
toy  person's  detriment  ? 

2.  I  have  hitherto  confined  my  observations  to  the 
words  of  the  province  act  itself,  and  have  shewi^ 
that  it  does  not  apply  to  prize  money,  because  it  is 
not  the  property  there  described,  and  because  neither 
the  prize-agent,  nor  the  sailor  himself,  are  the  persons 
against  whom  it  is  directed.  % 

I  proceed  now  to  another  point,  that  such  cannot 
be  the  true  interpretation  of  the  province  ^ct»  be- 
cause, if  it  were,  the  act  itself  would  be  repugnant 
tQ  the  prize  acts,  since  enacted,  and  therefore  so  far 
illegal  and  vojd. 

It  is  an  admitted  principle  of  law,  and  was  stated 
as  such  by  Lord  Mansfield,*  that  the  colonies  take 
all  the  common  and  statute  law  of  England,  which 
is  applicable  to  their  state  and  condition.  The  regu- 
lations in  the  Prize  Act  extend  expressly  to  the  colo- 
nies, and  since  all  the  right  which  captors  have  in 
prize  is  created  by  them,  in  conjunction  with  the 
proclamation,  these  title  deeds  must  be  taken  with 
all  their  limitations.  Either  the  whole  is  applicable, 
or  no  part.  It  cannot  be  said  we  will  take  the 
proclamation  and  the  statutes  as  they  give  prize  to 
the  captors,  but  we  will  reject  the  conditions  under 
which  it  is  given.  By  the  7  and  8  William  III. 
c.  22.  $  9.  ''  All  laws  in  any  of  the  plantations, 
which  are  repugnant  to  any  laws  to  be  made  in, 

*  Undo  v«  Rodney r^Jhuglut  6i7« 
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The  BiBMiTDA.  Great  Britain,  so  far  as  such  law  shall  relate  to,  and 
y  ^^  mention,  the  said  plantations,  are  illegal^  null  and 
isti.  void,  to  all  intents  and  purposes.**  If  then  the  pro- 
vince law  is  repugnant  to  the  restrictions  imposed  hj 
the  British  act,  it  is  so  far  illegal  and  void.  Coo^ 
sidering  it  in  another  point  of  view,  and  giving  it 
every  possible  validity,  still  the  British  act  must  be 
allowed  to  be  of  equal  authority,  and  then  the  pro* 
vince  act  must  be  taken  to  be  substantially  repealedj 
80  for  as  it  is  repugnant  to  the  British  act,  which  is 
of  a  later  date,  upon  the  universal  maxim,  quod  leg^ 
fosteriores  priores  cantrarias  abrogant. 

If  the  province  act  is  to.  be  construed  as  b  wth 
tended^  and   an  attachment  lies  in  this  case,  it  is 
evidently  repugnant  to  the  Prize  Act.    That  act  di- 
rects the  money  to  be  paid  to  the  party  in  ptesoo, 
or  to  an  attorney,  in  a  certain  mode  appointed ;  and 
if  not  so  demanded  and  paid,  that  it  shall  go  to 
Greenwich  Hospital ;  the  act  of  the  province  would 
direct,  that  although  it  had  not  been  so  demanded, 
yet  it  should  not  go  to  Greenwich  Hospital,  but  to 
'    any  creditor  who  chose  to  attach  it,  and  that  noblo 
charity  would  be  deprived  of  a  residuary  interest 
vested  in  it  by  the  same  statutes  under  which  the 
captors  themselves  derive  their  right  of  property/ 
The  Prize  Act  liodits  the  right  of  transfer  to  one  form 
of  an  order ;  the  province  act  would  extend  it  to 
promissory  notes,  to  common  bills  of  exchange,  naj 
to  every  instrument  and  mode  by  which  credit  maj 
be  given,  and  debts  contracted.     If  such  is  the  true 
construction  of  the  provincial  act,  a  statute  may  he 
good  so  far  as  it  gives  an  interest,  but  void  so  far  as 
it  restricts  it ;  a  grant  made  by  the  Crown  in  190&, 
can  be  extended  beyond  its  express  terms  and  plain 
conditions,  by  a  provincial  act,  passed  in  1761,  be- 
fore the  property  itself  was  created ;  and  an  fu:t  of 
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piiiiiiDent,  exteDdiog  to  the  preyiiicej  passed  in  the  '^^  bbbmvda. 
4filk  year  of  the  Kiog^  can  be  yirtually  repealed  in       ^^^3,^ 
tome  of  its  most  material  clauses^  by  an  act  of  the         i^^^* 
pit?iace,  passed  in  the  first  year  of  the  same  reign. 

This  repugnancy  is  not  only  to  the  express  words 
ef  tbe  act,  but  still  more  against  its  spirit  and  inteo«  .  ^ 
tioi.    These  restrictions  were  introduced  partly  to. 
iinoarage  desertion,  and  partly  for  the  purpose  of 
j^mmtiBg  sailors  from  being  defrauded   of  their 
pile  mooeyj  by  their  executing  powers  of  attorney 
lad  tfther  instruments,  improvidently,  and  thereby 
tnunferring  not  only  their  present  but  their   future 
istcfsst-— With  respect  to  the  first,  the  prize  list  in- 
deed ascertained,  they  were  not  run  men  at  tbe  time 
ef  ddirery,  but  as  their  share  was  equally  forfeited 
bj  a  sobiequent  desertion,  the  order  was  required  to 
beagned  by  the  captain,  or  must  contain  a  certificate 
of  tiie  sailor's  discharge.    If  an  attachment  can  be 
•oed  oat  upon  any  instrument,  executed  without  any 
ef  these  precautions,  or  for  any  debt,  there  is  no  se« 
earity  that  run  men  may  not  receive  their  shares,  to 
tte  eoeoaragement  of  desertion  and  the  injury  of  the 
BtTd  service.     Frauds  were  often  practised  by  im- 
poitors  who  personated  sailors,  and  received  their 
|rbe  money.    This  was  guarded  against  by  compel- 
'ui|f  them  to  appear  in  person  to  be  checked  with  the 
prise  list,  or  to  be  certified  by  their  captain.     The 
^^aie  precautions  were  a  protection  against  forgeries^ 
^ad  firaivds  in  obtaining  orders,  and  the  villanies  prac- 
tised upon  unthinking  sailors,  in  cheating  them  by 
%tieipatioa  of  their  future  prize  money,  whose  value 
%as  unknown,  was  in  some  measure  prevented  by  the 
Necessity  of  specifying  the  prizes,  and  other  circum* 
%(aDce8. 

Such  was  the  series  of  well-considered  regulations, 
•dopled  gradually,  as  experience  suggested  thair  ne- 
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The  Bi»MPBA.    cessity^  for  these  wise  and  beoevoleDt  purposes.    Bi 

MayBih,       *^  ^^,  attachment  can  be  sued  out  by  any  creditor^  te 

1811.         DP  pretended^  upon  any  instrument  or  security,  4 

for  any  debt  whatever^  the  whole  fabric  falls  to  tl 

ground.     It   is  said  that  the   Supreme  Court  wi 

be  extremely  cautious^  and  will  so  shape  its  proccei 

ings  as  to  guard  against  fraud.     Be  it  so,  it  is.tl 

duty  of  every  court  of  justice.     But  it  has  not  meai 

equal  to  those  prescribed  by  the  act.     All  its  precai 

tions  are  ineffectual,  in  comparison  to  those  of  the  Pris 

Act.     Under  the  Prize  Act  such  are  the  reguIaticN 

that  every  point  must  be  proved,  and   in   a  inoc 

which  scarcely  leaves  a  possibility  of  fraud,  to  i\ 

satisfaction  of  the  party  who  has  to  pay  the  mooe 

Unless  those  regulations  are  pnrsued,  the  agent  is  d< 

discharged,  and  it  is  therefore  made  his  interest  t 

see  that  they  are  observed  bond  fide.     But  if  priz< 

money  can  be  attached  in  his  hands,  and  such  proce: 

or  judgment  upon  it  is  a  legal  discharge,  he  has  c 

interest  in  resisting  it.     He  may  indeed  be  compelU 

to  appear^  but  cold  and  lifeless  will  be  the  defeat 

where  victory  or  defeat  are  equally  indifferent.     It ; 

said  the  party  may  come  in  under  the  province  law 

and  set  aside  the  judgment  within  three  years,  bu 

how  is  a  poor  sailor,  who  may  never  revisit  t&eM 

shores,  to  avail  himself  of  an  expensive  proceeding 

at  law  to  recover  a  poor  pittance  of  a  few  pounds,  and 

this  right  of  a  re-hearing  does  not  extend  to  Greenwich 

Hospital^  since  it  is  confined  by  the  act,  to  the  debtor 

himself.     Since  then  the  proceedings  in  the  proTJn- 

cial  courts  cannot  afford  an  equal  security  against 

the  mischiefs  intended  to  be  remedied,  the  process  of 

attachment  would  set  aside  all  the  excellent  regular 

tions  of  the  Prize  Act,  without  substituting  an  eqoi^ 

valent  in  their  place,  and  would  leave  His  Majest/' 

serviee,  the  sailor^  the  agents  and  the  hospital,  nak^i 
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ind  exposed  to  every  species  pf  fraud  and  imposition.    The  Bekm vda. 
Bat  tftcjp  all,  the  question  is  not  whether  the  precau-       Maysth, 
tioDS  used  by  the  provincial  courts  arc  equally  effica-         ^^^^* 
cioui  with  those  of  the  Prize  Act^  but  whether  a  law 
oftheproTince,  made  long  befpre,  is  to  be  so  inter* 
preted  as  to  make  it  abolish  those  regulations^  and  to 
letveittothe  courts  of  law  to  substitute  others  ia 
their  place. 

If  au  attaphment  lies,  it  overturns  all  those  provi- 
tioDs  which  af  e  so  advantageous  to  the  seacban.     On 
the  other  bandit  is  only  an  additional  remedy  to  the 
creditor.     It  is  an  established  maxim,  quod  lex  citius 
iokrare  vult  privatum    damnum,    quam  publicum 
Malum.     It  is  better  that  a  creditor,  who  had  other 
meios  of  recovering  his  debt,  having  neglected  to  use 
those  means,  should  be  deprived  of  this  further  re- 
medy, (accumulated  remedies  for  the  benefit  of  those 
who  have  neglected  to  use  due  legal  diligence,  not 
beiog  favoured  in  law,)  than  that  a  door  should  be 
<^  to  fraud  and  imposition,  that  a  class  of  men^  to 
whose  bravery  and  exertions  the  British  empire,  and 
the  colonies  in  particular^  owe  their  existence  and  in- 
dq)eDdence,  should  be  liable  to  be  robbed  of  the  just 
'cward  of  their  meritorious  services,   to   the  great 
^jntj  of  the  public ;    and  that  the  British  legisla- 
ture should  be  defeated  in  an  important  object,  which 
his  occupied  so  much  of  its  care  oind  attention. 

With  every  deference  to  the  very  respectable  gen- 
tlemen who  preside  in  the  provincial  courts,  after  the 
^ost  diligent  examination,  and  the  mat u rest  deliber- 
^ioQ  which  I  have  been  able  to  apply  to  this  sub- 
J^t,  for  the  reasons  which  I  have  stated,  I  cannot  be 
convinced  that  prize  money  can  legally  be  attached, 
^Qder  the  act  of  the  province,  in  the  hands  of  prize 
^nts,  and  that  a  decision  to  the  contrary,  can  be 
'i^tained  in  law.    DiiQSdent  as  I  must  naturally  feel 
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The  BimittfcA.   in  these  sentiments^  from  their  not  coincidti^  wit] 

Maym.      y^^^i  I  understand  to  be  the  opinion  of  those  respectaUi 

1811.        gentlemen^  I  cannot  but  think  that  they  receive 

support  from  an  argument  which  is  not  unfreq^ 

in  the  mouths  of  some  of  the  most  learned  sagpta  d 

the  law^  against  the  legality  of  any  actions  or  oikfl 

Z^^  legal  proceedings*-^Aaf  they  are  not  founded  in  fn 

cedent.  The  law  of  the  province  has  now  keen  is 
force  half  a  century ;  many  and  frequent  ba^e  1mm 
the  complaints  of  losses  by  tibe  debts  of  sailors ;  prisi 
money  to  an  immense  amount  has  been  from  tino  il 
time  here  deposited^  and  yet  neither  the  keeooaia  d 
creditors^  nor  the  ingenuity  of  the  gentlemen  of  lbs 
profession^  have,  till  very  lately^  discovered  this  osodl 
of  proceeding ;  as  a  new  and  unprecedented  praetsM 
it  is  at  least  fairly  open  to  some  discussion. 

3.  But  however  valid  the  attachment  may  be-ai 
between  the  parties,  it  does  not  follow  thut  it  k 
binding  upon  Greenwich  Hospital.  It  is  res  intm 
alios  acta  qucs  aliis  nocere  non  debet.  The  hospito! 
is  not  a  party  in,  or  privy  to,  that  suit.  ^  It  {caaMi 
intervene  in  it,  and  it  is  excluded  from  a  re-baarim 
by  the  province  act,  which  limits  that  privilege  H 
the  absent  or  absconding  debtor. 

If  an  attachment,  taken  out  by  a  creditor  agaispl 
the  agent  would  be  a  bar  to  the  claim  of  the  hospi" 
tal^  it  would  be  deprived  of  its  rights  without  iS 
opportunity  of  defence.  If  an  attachment,  not  fid- 
lowed  up  by  a  judgment,  would  be  a  bar,  agents,  kgf 
*  fraudulently  procuring  process  to  be  sued  out,  hj 

fictitious  or  small  creditors,  may  retain  the  money  il 
their  own  hands ;  as  in  this  case,  where  the  demand 
of  the  creditor  is  much  less  than  the  money  in  ttl 
hands  of  the  agent. 

3.  By  the  words  of  the  province  act,  this  proessi^ 
and  judgment  of  law  upon  itj  are  declared  to  bt  i 
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fill!  acquittal  and  discharge  of  the  agent  from  all   iiieBvftxvDA. 
demands  by  his  principal^  his  executors^  or  adminis-       Magmh,  * 
tniors ;  but  it  is  not  declared  to  be  a  discharge  of        isii* 
the  agent  against  the  demands  of  any  other  persons^ 
and  of  course  not  against  the  claims  of  Greenwich 
Hospital. 

3.  The  extensive  view  Mrhich  I  have  thought  it 
lecessary  to  take  of  the  yalidity  and  effects  of  the 
ittachment^  and  Mrhicb  has  led  me  into  an  examina- 
tioB  of  the  nature  of  prize  property,  and  of  His 
Mqesty^s  proclamation,  and  the  prize  acts,  and  the 
infemices  which  I  have  deduced  from  them,  strongly 
prove  that  the  direction  of  the  act  to  agents,  respect- 
io|;  their  payments  and  accounts,  must  be  literally 
idhered  to.  If  those  directions  are  decisive,  I  know 
of  no  authority  in  this  Court  which  can  set  them 
•side,  or  deviate  from  their  obvious  meaning.  This 
Court  cannot  admit  thb  attachment  as  a  voucher,  if 
it  ii  not  allowed  by  the  act. 

The  words  of  the  Prize  Act  are  these  (45  Geo.  III. 
€.72,  sect.  84,}  ''And  be  it  further  enacted.  That 
no  deduction  shall  be  allowed,  on  any  account,  in  the 
{Ngrments  of  unclaimed  or  forfeited  shares  and  ba- 
Uoces  paid  over  to  the  Treasurer  of  Greenwich  Hos^ 
pital,  or  his  deputy,  for  any  sums  not  appearing  upon 
^  prize  list  of  distribution,  to  have  been  paid 
tWeon  and  acknowledged,  unless  satisfactory  vouchers 
from  the  parties  or  their  lawful  attorney,  are  pro« 
sliced  for  the  same/' 

To  know  what  are  satisfactory  vouchers  from  the 
pirtm  or  from  their  lawful  attorney,  we  must  look 
It  the  other  parts  of  the  acts.  The  only  voucher 
from  the  party  directed  by  the  act,  except  in  the 
Cue  of  a  personal  demand,  the  only  mode  by  which 
^  lawful  attorney  can  be  appointed,  is  an  order  in  the 
Amu  there  4vecte4,    No  other  vouchers  are  airthe* 
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TheBimMr»A.  fiscd  Under  the  prize  acts.  Since  then  the  note  c 
^^^TthT"  ^^"^  given  hy  Owen  Cotton,  and  the  declaratio 
^1^-  founded  upon  it,  do  not  come  nnder  that  description 
since  they  are  neither  vouchers  for  the  sums  appeal 
ing  upon  the  prize  list  of  distribution  to  have  bee 
paid  thereon  and  acknowledged ;  since  they  are  nc 
such  satisfactory  vouchers  from  the  parties^  o^  thd 
lawful  attornies^  as  are  legalised  by  the  act,  they  m 
excluded  by  the  express  words  of  this  section^  and  o 
deduction  can  be  allowed  on  that  account.  So  impi 
rative  are  the  words  of  the  act,  and  so  clear  in  thd 
meaning,  that  nothing  is  left  to  the  discretion  of  tfc 
Court ;  in  the  allowance  of  these  accounts  it  has  littl 
more  than  a  ministerial  power. 

I  decree  a  monition  against  Messrs.  Hartshome  an 
BoggSf  as  agents  for  His  Majesty's  ship  Bermuda,  t 
pay  the  sum  of  forty-five  pounds  and  two  penc^  thie 
farthings,  being  Owen  Cottons  share  of  certain  prizes 
to  the  petitioner,  as  deputy  to  the  treasurer  of  Greeii' 
wich  Hospital,  as  prayed  by  the  said  deputy-treasurer. 

An  Act  to  enable  Creditors  to    receive  their  jtut 
Debts,  out  of  the  Effects   of  their  absent  or  flJ- 

sconding Debtors.  [Ist  Geo.  III.  c. 8.  ^l,%7, 8.] 

(Referred  to,  page  235.) 

Z>£  it  enacted,  by  the  Honourable  the  Commander  in  Chief,  (h 
"^  Council,  and  Assembly,  That  it  shall  and  may  be  ikHlti 
for  any  person  entitled  to  any  action  for  any  debts,  dues  olr  H 
mands  whatsoever,  against  any  person  absconding  or  absent  Oii 
of  this  province,  to  cause  the  goods  and  estate  of  such  abscondil 
or  absent  person  to  be  attached,  in  whose  hands  or  possesnoi 
soever  the  same  are,  or  may  be  found  :  And  the  attachii^  of  flO 
part  thereof  shall  secure  and  make  the  whole,  that  is  in  such  ptf 
son's  hands,  liable  in  the  law  to  respond  the  judgment  tobe  recO' 
vered  upon  such  process,  if  so  much  there  be,  and  no  furdier,  tf« 
shall  be  subjected  to  be  taken  in  execution  for  satisfaction  tbere(4 
or  so  far  as  the  value  thereof  will  extend,  and  die  person  in  tvhoM 
hands  they  are  shall  expose  them  accordingly. 
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II.'  And  he  it  further  enacted^  That  were  no  goods  or  effects   The  Birxuba. 
of  lach  absent  or  absconding  person  in  the  hands  of  his  attorney,      ' 
iictor,  agent  or  trustee,  shall  be  exposed  to  view,  or  can  be  come        *'^i^^,'** 
It  80  as  to  be  attached;  it  shall  and  may  be  lawful  to  and  for  any 
penon  entitled  to  any  such  action  as  aforesaid,  to  file  a  declaration 
agimst  such  absent  or  absconding  person,  in  the  clerk's  office  of 
the  inferior  cdurt  of  cdmmon  pleas  in  the  same  county  where 
Mch  factor,  agent  or  trustee  lives,  therein  particularly  setting 
fortb  his  debt  and  damage,  how  arid  for  what  cause  it  arises;  and 
to  cause  the  attorney,  factor,  agent  or  trustee,  of  such  absent  or 
absconding  person,  to  be  served  with  a  summons  out  of  the  office, 
ttmexed  to  the'  said  declaration,  fourteen  days  before  the  sitting 
ofthe  court,  for  his  appearance  at  such  court ;  which  being  duly 
Wfcd,  and  return  thereof  made  under  the  officer's  hand,  shall  be 
aiiBcient  in'tlie  law  to  bring  forward  a  trial,  without  other  or 
fiirthfir  summons,  unless  the  principal  be  an  inhabitant,  or  hath 
for  some  time  had  his  residence  within  this  province,  in  which 
€186  a  like  summons  with  an  attested  copy  of  the  declaration  an- 
nexed, shall  also  be  left  at  his  dwelling-house,  lodging  or  place  of 
hislastand  usual  abode,  fourteen  days  before  the  sitting  of  the  court; 
ttd  such  attorney,  factor,  agent  or  trustee,  upon  his  desire,  shall  be 
admitted  to  defend  the  suit  on  behalf  of  his  principal  throughout 
Ae  course  of  the  law,  and  an  imparlance  shall  be  granted  of 
coQiae  It  two  terms  successively,  that  he  may  have  an  opportunity 
tonotify  his  principal,  thereof ;  and  at  die  third  term,  without  spe- 
cial matter  alledged  and  allowed,  in  bar,  abatement,  or  further 
coDtinuauce,  the  cause  shall  peremptorily  come  to  trial ;  and  if 
jv^metit  be  rendered  for  the  plaintiff,  all  the  goods,  effects  or 
onRfits  of  such  absent  or  absconding  person,  in  the  hands  of  such 
•tloniey,  fector,  agent  or  trustee,  which  were  in  his  hands  at  the 
tae  of  his  being  served  with  the  summons  and  declaration  afore- 
faic^  to  the  value  of  such  judgment,  (if  so  much  there  be)  shall 
k  liable,  and  subjected  to  the  execution  granted  upon  such  judg- 
Mt^  for  or  towards  satisfying  the  same ;  and  from  the  time  of 
'anring  the  summons  as  aforesaid,  shall  be  liable  and  secured  in 
^  law,  iu  his  hands  to  answer  the  same,  and  may  not  be  other- 
'lac  disposed  of  or  converted. 

VII,  And  be  it  further  enacted.  That  the  goods,  effects  or 
*aadils  of  any  absent  or  absconding  person,  so  taken  as  aforesaid 
^process  and  judgment  of  law,  out  of  the  hands  of  his  attorney, 
^r,  agent  or  trustee,  by  any  of  bis  creditors,  shall  fully  acquit 
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UmBsemobj.   and  for  ever  ditchaige  such  attornqr^  fiictor,  ^(^ 
■  executors  or  adminislniton,  of,  from  and  agamst  aU  actkms  and 

^^1  *  suits,  damages,  payments,  and  demands  whatsoever,  to  be  asified^ 
commenced,  had,  daimed  or  brought  by  his  principal,  his  esectt* 
tors  or  administrators,  of  and  for  the  same ;  and  if  any  attoCDey, 
fiu;tor,  a^t  or  trustee,  shall  be  molested,  troubled,  or  sued  by 
his  principal  for  any  thing  by  him  done  in  pursuance  of  diis  ac^ 
he  may  plead  the  general  issue,  and  give  tUs  act  in  evidenee. 

VIII.  Provided  neverthelesi,  and  be  it  further  enaetedp  That 
any  absent  or  absconding  person,  against  whom  judgment  shaD  be 
ivcovered  as  aforesaid,  shall  be  entiUed  to  a  re-hearing  of  SMck 
cause  at  any  time  within  three  years  after  such  judgment;  smI 
the  plaintiflf  in  such'  action,  before  any  eiecutioo  shall  issue  ca 
such  judgment,  shall  give  sufficient  securi^  to  the  satisiaction  of 
the  court,  for  the  re-payment  of  all  such  monies  as  may  be  levied 
by  virtue  of  such  execution,  m  case  the  said  judgment  sbonU  bt 
reversed  on  such  re-hearing  as  aforesaid. 


ten. 
3,^^  ^  The  Tama AHMAH,  Skiidy. 

blockade  of 

S^%-      Tj^R  the  captors,  the  King's  Advocate  wbAC. 

mfen  no  e*-     X     Ufiiocke  Contended,  that  the  ship  was  bMtd 

from  New  York  to  JBourdeauXf  in  direct  violalioD 
of  the  order  in  council  of  April  1809.    That  her 
being  in  ballast  could  be  no  excuse,  as  a  dedskm 
upon  that  point,  directly  militating  against  the  pie- 
sent  claim,  had  been  given  in  the  High  Court  of 
Admiralty,  in  the  case  of  the  Cornet^  Mix^*  it  beiag 
there  held,  that  **  generally  where  a  neutral  shqp^ 
though  in  ballast^  is  proceeding  to  a  blockaded  porti 
it  must  be  supposed  that  she  is  going  there  fiirlbe 
purposes  of  trade.*^    It  was  aUo  contended  that  Uui 
ship  was  sailing  under  a  French  pass,  and  wifli 
French  passengers,  some  of  whom  are  officoni.  of 
government,  engaged  in  public  pursuits;  thatAe 
ship  herself  is  contraband  of  war,  being  fitted  lor  t 

«  Edm.  VoU  I.  p.  33. 
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privateer,  and  intended,  perhaps,  for  sale  at  her  port    ^^^^^^^ 
^  destination,  as  in  the  case  of  the  Brutus.^    That    —  ■ 

tte  ship,  the  voyage,  and  the  passengers,  are  all  sub-      ''^aii!^' 
jects  of  suspicion,  and  if  there  had  been  no  breach 
of  the  order  in  council,  the  Court  would  not  be  jus- 
tified in  granting  the  restitution  of  such  questionable 
property,  sailing  under  an  avowed  pass  of  the  enemy. 
On  the  part  of  the  Claimants^  the  Solicitor  General 
mut  Robie. — The  principle  established  in  the  case  of 
tlie  Cowk^  cannot  affect  the  present  case.  This  ship, 
kis  true,  was  proceeding  in  ballast  to  a  blockaded 
port,  but  as  it  evidently  appears,  not  for  the  purposes 
of  trade,  as  neither  the  condition  nor  employment  of 
the  vessel  could  warrant  the  conjecture.  She  was  car- 
rying passengers  from  her  own  neutral  port  lo  a  port 
of  the  enemy,  and  if  those  passengers  were  not  of  the 
description  that  could  render  the  transportation  of 
them  illegal,  the  situation  of  the  port  to  which  they 
were  going  cannot  vary  the  case.    A  question  then 
mses  as  to  the  condition  and  quality  of  the  pas- 
•eiqpers.    If  all,  or  any  of  them  are  of  military  ap- 
pontment,  or  in  those  official  stations  which  attach 
llMa  lo  the  immediate  service  of  their  government, 
the  carrying  them  even  from  a  neutral  port  to  that 
of  their  country,  would  be  an  acknowledged  breach 
of  the  law  of  nations.    But  the  depositions  taken  in 
the  cause  can  warrant  no  such  conclusion.    The 
ft  on  the  contrary  asserts,  that  there  were  fifty 
on  board,  but  he  does  not  know  their 
Minefli  rank,  profession,  or  occupation ;  he  believes 
Boat  of  them  were  distressed  inhabitants  of  the 
Wnmeh  colonies  going  to  France;  they  had  no  com- 
tions  that  he  knows  o^  nor  had  they  any  interest 
eoiicem  in  the  vessel.    It  must  therefore  be  pre- 
that  they  were  non-combatants,  and  people  in 

*  Dedded  at  ITd^^r,  and  eoirfurmed  on  appeal. 
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The         private  stations,  not  then  actin?  in  the  service  of 

Tamaahmah*  •    - 

'  government ;  and  as  the  captors  thought  fit  to  pat 
^^mu^'  them  on  shore  in  America^  the  want  of  evidence  with 
regard  to  them  should  not  prejudice  the  claimaDts. 
The  pass  found  on  board  the  ship  is  nothing  more 
than  a  consular  certificate,  stating  the  vessel  to  have 
been  engaged  for  the  service  of  the  passenger^,  and 
giving  her  no  particular  privilege  that  could  cba- 
stitute  a  French  character.  As  to  her  being  contra- 
band of  war,  and  going  to  an  enemy's  port  for  sale^ 
there  is  no  evidence  whatever  of  that  fact,  as  in  the 
case  of  the  Brutus^  and  the  ship  herself  is  by  no 
means  equipt  or  calculated  for  the  measure. 

Sentence. — Dr.  Crake. 

The  Tainaahmahy  S kiddy ^  was  a  brig  taken  by 
the  MelampuSy  Hawker^  bound  on  a  voyage  from 
New  York  to  Bourdeaux.  She  had  no  cargo,  and 
there  were  fifty  French  passengers.  A  claim  was 
given  by  J.  R.  Skiddy,  the  master,  for  himself, 
Stephen  Jurnal^  and  Benjamin  Desbbry^  of  Htm 
York.  On  petition  of  the  King's  Advocate,  a  com- 
mission issued  to  examine  the  vessel,  if  she  was 
fit  for  a  vessel  of  war ;  by  the  return  of  which,  it 
appeared  that  she  might  easily  be  converted  into  a 
ship  of  war.  By  the  order  of  council.  Nov.  1 1,  1807, 
"  All  ports  of  France  shall  be  subject  to  the  same 
restrictions  in  point  of  trade  and  navigation,  (with 
certain  exceptions)  as  if  the  same  were  actually 
blockaded  by  His  Majesty's  naval  forces  in  th<$ 
most  strict  and  rigorous  manner.**  '  "  * 

That  vessels  going  in  ballast  are  i^bjecl  to  con- 
fiscation has  been  repeatedly  decided.  As  in  ti)^ 
Cornet^  and  under  the  same  order  iri  the  AnguOim 
Margaretta*  Therefore  this  vessel  is  not  exempted 

*  Scott,  II.  JK  U7. 
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■  • 

irom  the  penalties  of  breaking  the  blockade  by  hav-  TAmi^HMAH 
mg  no  cargo  on  board,  and  is  prima  facie^  liable  to  ■   i. 

coofiacation,  unless  the  claimant  can    make  out        utu  ' 
ground  of  exemption. 

The  question  then  is,  whether  she  can  derive  any 
exemption  from  the  nature  of  the  business  in  which 
she  is  employed?  It  has  been  alledged,  that  she  ia 
a  packet  boat,  and  that  such  are  intitled  by  courtesy 
to  hwouT. 

Carrying  passengers  is  a  trade  undoubtedly,  ft 
is  the  letting  out  of  a  vessel  with  certain  accommo- 
diltiuns  for  the  persons  who  may  have  occasion  for 
it,  for  a  valuable  consideration. 

This  is  not  the  case  of  an  ordinary  packet  boat 
It  is  the  first  time  the  vessel  ever  made  a  voyage  in 
that  capacity ;  two  previous  voyages  to  £ngland^ 
with  cargoes  are  proved. 

Hiough  the  vessel  was  going  from  the  United 
Slgtes^  there  is  not  a  single  subject  of  that  country 
OQ  board  as  a  passenger,  they  are  all  French. 

It  18  not  a  packet  in  the  service  of  the  government 
of  the  United  Stales^  or  any  way  authorised  by  that 
|o?emment 

Hie  question  then,  whether  packet  boats  may  not 
iawfally  enter  a  blockaded  port,  and  of  the  comity 
to  which  they  may  be  entitled  in  war,  does  not 
irise.  The  case  must  be  considered  as  that  of  a 
vessel  engaged  in  one  particular  voyage,  and  under 
the  particular  circumstances  in  which  it  is  found. 

Here  is  a  vessel  then  fitted  out  for  passengers 
only,  c^irrying  fifty  French  persons,  men,  women, 
and  children,  how  many  of  each  is  not  specified, 
from  the  United  States  to  Bourdeaux.  The  master 
professes  to  have  lo8t  the  list  of  them,  and  not  to 
know  their  names,  rank,  or  profession,  hut  believer 
inoat  of  them  were  distressed  iuh^bi^unts  <>t  {Up. 
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■  • 

The         French  colonies.      The  French  consul    describe* 

Tamaahmah. 

■  them  to  be  French  passengers,  part  of  whom  were 

^^\%n.  '      ^^  '^^  service  oj  the  government^  and  the  others  re- 
fugees from  St.  Domingo  and  Cuba. 

It  does  not  appear  by  whom  their  passage  wan  to 
be  paid,  whether  by  themselves,  or  the  French  g(h 
vemment^  but  they  sailed  under  the  particular  pro- 
tection of  the  French  government,  afibrded  them  in 
a  special  passport  from  the  consul  general  ^Xjfew 
York.  In  this  passport  ''  all  commanders  of  squa- 
drons, vessels,  and  privateers,  are  requested  to  grant 
their  succour  and  protection  to  this  vessel,  and  to 
protect  its  enti*ance  into  Bourdeaux^  or  any  otber 
•  port  o{  France.  Prefects  of  departments,  and  other 
civil  local  officers,  are  requested  to  admit  the  said 
brig,  laden  with  passengers,  and  to  permit  her  re- 
turn." 

If  these  persons  were  going  home,  after  the  capi- 
tulation of  a  French  colony,  upon  the  terais  of  the 
surrender,  they,  and  a  vessel  hired  for  the  purpose, 
would  be  protected  as  a  sort  of  cartel,  but  this  is 
not  alledged.  The  master  only  states  bis  vessd  as 
a  common  passage  boat,  and  the  passengers  picked 
up  he  knows  not  where. 

It  has  been  decided  in  several  cases  (Friendship^ 
Rob.  VI.  420.)  that  carrying  soldiers  and  sailors  to 
France^  though  not  regular  corps,  and  not  intended 
for  any  particular  service,  is  engaging  in  a  trade  of 
a  contraband  nature.  There  is  no  proof  that  many  of 
these  passengers  were  not  of  that  description.  Under 
the  present  •government  of  France^  where  the  whole 
body  of  subjects  is  under  conscription,  every  man 
is  a  soldier  or  a  sailor.  Every  man  capable  of  bear- 
ing arms  on  board  this  vessel,  might,  and  probably 
iw:Quld  be  seized  immediately  u|>on  his  arrival  io 
FrmcCf  and  seqt  to  fight  against  Great  Britain  or 
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ler  allies.    Though  a  few  straggh'ug,  or  accidental         t»>«^^ 
persons  might  innocently  be  permitted  on  board  a  * 

gCDeral  passage  vessel,  yet  where  a  vessel  is  em-  ^^uul^' 
pfoyed  for  that  purpose  only,  and  carries  a  whole 
cargo  of  the  enemy's  subjects,  who  may  immediately 
be  hostilely  employed  against  us,  such  a  cargo  cau 
scarcely  be  considered  as  of  an  innocent  nature, 
especially  when  sailing  under  the  peculiar  protec- 
tioD  and  passport  of  the  French  government. 

In  the  cases  above  stated,  the  vessels  were  going 
to  an  open  port,  without  any  mixture  of  blockade. 

If  that  was  the  case  here,  it  might  be  a  question  of 
«ome  nicety  to  determine  how  far  persons,  not  pro- 
fessedly of  the  military  state  might  come  under  the 
principles  of  those  cases.  Very  different  is  the 
case  here.  How  far  it  might  render  a  vessel  liable 
to  forfeiture,  if  going  to  an  open  port,  is  another 
question.  In  this  case«  the  port  being  under  a  n- 
|oroQ8  blockade,  the  only  question  is,  how  far  the 
employment  in  which  the  vessel  is  engaged,  is  of  a 
&ToarabIe  nature,  and  such  as  to  form  an  excep- 
tion to  the  strict  rules  of  blockade.  Whatever  doubt 
there  might  be  in  the  other  case,  in  this  there  can  be 
Qone.  A  vessel  hired  to  carry  home  the  enemy's 
subjects,  who  compose  the  strength  of  his  country, 
sod  form  bis  fleets  and  armies,  and  whose  import- . 
^ce  to  him  is  manifested  by  the  peculiar  protec- 
tion granted  them  by  the  government  itself,  is  a  mar 
terial  service  performed  to  the  enemy,  and  as  such 
certainly  cannot  afford  to  a  neutral  any  plea  whiclbt 
<can  justify  the  breach  of  a  blockade. 


s  i 
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*ieul!^     The  New  Orleans  Packet,  Richard  T.   Barm 

Masten 


Tkt  ordcn  in 
eoancil  of  tbc 
f6th  tii  April, 
1809,  aot  re- 
▼•k^  by  the 

tetter  of  ilt|g'.5y 
1810. 


JuDGMBNT. — Dr.  Croke. 

THIS  vea&el  sailed  from  Amtricd,  with  a  cargo  o 
provisions  to  Gibraltar;  from  thence  to  JBtar 
deaux^  where  she  took  on  board  a  cargo  of  wioa 
and  was  captured  upon  her  return  to  the  UniUi 
States.  It  is  not  necessary  at  present  to  conaiiifil 
the  question  of  property,  though  it  is  very  ddttb(fi4 
because  the  vessel  and  cargo  are  liable  to  coodemitt 
tioo,  if  the  order  in  council  of  the  26th  o£  Aprils  18011 
was  in  force, l^y  which  it  is  declared ,  that  ''all  port 
tinder  the  Government  of  France  shall  be  subject  U 
the  same  restrictions  in  poiot  of  trade  and  navigt 
tioh,  as  if  the  same  were  actually  blockaded^** 

It  has  been  alledged  on  behalf  of  the  Ciaiivaots 
that  the  Master  saw  at  Gibraltar  a  newspaper^  cod 
tainiog  the  letter  of  the  Due  ile  Cadore^  to  Geoem 
Armstrongs  of  the  5thof^ti^*u5/,  1810,  which  stated 
that  the  decrees  of  Berlin  and  Milan  were  repealed 
whereupon  he  determuied  to  go  tu  BourdeoMX.  I 
is  not  argued  that  this  letter  misled  the  master, 
and  that  it  amounted  to  a  justification  only,  andei 
the  plea  of  bis  having  been  deceived,  and  that  U 
had  gone  to  Bourdeaux  under  an  involuntary,  auii 
therefore  excusable,  error,  but  a  broader  groaitfl 
has  been  taken.  It  is  said,  "  that  these  decrees 
have  been  actually  revoked,  and  therefore,  tb.4  tk< 
British  Orders  in  Council,  being  merely  retaliatoryi 
and  co-existent  with  their  decrees,  have,  de  facts^ 
ceased  ;  that  the  revocation  of  the  decrees  is  proved, 
Dot  only  by  that  letter,  but  likewise  by  the  fact  tbi 
this  very  vessel  had  been  seized  at  BourdeamXt  bul 


1811. 
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WW  afterwards  liberaU^f!,  upon  bonds,  wbich  are  jjkwO**^ 
Slid  to  have  been  since  cancelled.  It  was  beaidea  Packet, 
aij^ed,  that  the  Orders  in  Council  having  imposed  a  siyt.^^, 
blockade  on  the  French  coasts,  by  the  rules  of  the 
Courts  of  Admiralty,  it  cannot,  in  justice,  be  valid, 
without  an  effectual  force,to  support  it,  which  does 
not  appear  to  have  been  the  case  witli  the  port  of 
BoMrdeaux ;  that  all  blockades  are  of  an  odious  na^^ 
tore,  and  that  this,  which  extends  to  all  the  ports  of 
Fnmee^  is  perfectly  new,  and  a  violent  restriction  of 
neatral  commerce,  and  therefore,  if  at  all  justifiable^ 
itoogfat  not  to  be  inforced  too  rigidly;  that  pro* 
perty  ooght  not  to  be  condemned  under  it,  but  upon 
the  clearest  proof  of  its  being  in  operation,  and  that 
if  an?  donbt  arises,  whether  it  is  in  force  or  not,  the 
rhimants  are  intitled  to  the  most  liberal  considera- 
tion, and,  in  case  of  uncertainty  upon  that  head,  the 
scale  of  justice  should  preponderate  in  their  favour/* 
It  was  incumbent  upon  the  claimants  to  have 
proved  all  the  facts  upon  which  they  have  rested 
tbeir  defence  They  have  produced  no  absolute 
rerocation  of  the  French  decrees.  The  letter  of  the 
ihe  de  Cadore  is  conditional  only,  that  the  decrees 
Bboold  cease  to  operate  on  the  1  st  of  November^  1810» 
provided  that  *'  England  should  abandon  her  Ordera 
in  Council,  and  her  new  principle  of  blockade.'*  Mig'^ 
W  has  abundoued  neither,  the  condition  has  not 
been  complied  with,  and  therefore  the  revocation  is 
▼oH,  by  the  very  terms  of  it.  1  his  was  the  under- 
standiuiT  of  ihe  iSn/iJsA  Government,  as  appears  in 
its  declaration  to  the  American  ambassador,  and, 
•till  more,  from  its  conduct.  The  British  Goveni- 
ifteat  has  publicly  professed  that  it  would  recall  the 
Orders  in  Council  whenever  the  French  decrees 
ihoold  be  revoked.  A  year  has  elapsed  since  the 
Ihe  de  Cddar^s  letter  was  vrritten,  yet  the  Brifkk 
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iiiwORLiAHi    ^^^^^  decrees  should  have  been  proved  to  belreaUy 
Packet       revoked. 

"l^TsothT        '  cannot  agree  with  the  learned  counsel,  that  any 
"**•         of  the  principles  'vhich  have  been  admitted,  respect** 
ing  blockade,  have  any  application  to  this  case.  The 
word  **  Blockade"  has  indeed  somehow  crept  into 
the  discussion,  relating  to  these  orders  in  coancil, 
but  the  restriction  imposed  by  them  is,  in  reality*  of 
a  very  different  description  ;  they  do  not  constitute^ 
properly  speal^  ing,  a  blockade,  but  a  measure  entirely 
sui  generis.     A  blockade  is  confined  to  particular 
ports,  is  usually  of  a  military  nature,  and  it  is  ad- 
mitted,  that  it  cannot  be  extended  to  porteu  where 
no  actual  investment  is  established.     This  order  is  t 
general  interdict  of  all  commerce  with  the  Frthck 
nation,  which,   upon  the  very  face  of  it,  caooot  be 
executed  in  the  manner  required  in  blockade,  since 
such  an  investment  would  amount  to  a  complete 
siege  of  all  the  dominions  of  that  country.     It  is  ab» 
surd,  therefore,  to  think  of  applying  the  rules  of  one 
kind  of  measure,  to  another  of  a  nature  essentially 
different,  and  which  it  is  impossible,  in  that  case,  to 
comply  with.     It  may  not  be  improper,  by  way  of 
answer  to  some  observations  which  have  been  made 
in  argument,  to  consider  a  little  more  the  real  nature 
and  foundation  of  these  orders   in  council.     When 
they  are  said  to  be  retaliatory^  it  is  indeed  true,  but 
that  expression  does  not  go  far  enough,  they  are, 
strictly  speaking,  defensive.    They  bear  no  resem- 
blance to  any  hostile  proceedings,  ever  adopted  by 
any  nation  whatever    They  have  no  sort  of  analogy 
to  the  blockade  of  the  French  coast  by  Engkmd  and 
Holland^  because  that  was  not  in  consequence  of 
any  antecedent  conduct  on  the  part  of  France^  bat 
an  unjustifiable  extention  of  the  common  law  of 
blockade.     It  is  a  new  and  nnheard*of  remed). 
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to  anew  and  uuheard-of  disorder ;  an  extra-   ^,    ^ 
I  nary  mode  of  defence,  against  a  mode  of  attack        Packet, 
ally  extrtiordinarjs  and  is  therefore  justifiable  un-      51^.  30th, 
every  principle  of  the  law  of  nations.     It  may  be         ^•"• 

down  as  a  general  rule,  that  whenever  one  nation 
sioys  means  of  whatever  nature  they  may  be^  to 
I  another  nation,  that  nation  has  a  perfect  right 
lefend  itself  against  those  means,  whatever  the 
cts  may  be  to  other  countries.  If  new  and  un- 
rd-of  expedients  are  employed  for  that  purpose, 
I  probable  that  new  and  unheard-of  defensive 
isures  must  be  resorted  to,  but  they  are  not  the 

lawful  because  they  were  never  before  prac- 
d. 

io  one  can  doubt  but  that  the  Berlin  and  Milan 
rees  were  intended  to  ruin  Great  Britain^  and  to 
e  the  way  for  its  conquest.  This  was  openly 
Tessed  in  various  JPreiicA  documents,  issuing  from 
French  government.  It  was  universally  known, 
t  **  Commerce  is  the  principal  source  of  the  great* 
B,tbe  power,  and  even  the  safety  of  England.*'^  It 
%  resolved,  therefore,  to  annihilate  her  commerce^ 
prohibiting  all  trade  and  correspondence  with  the 
\ti$h  dominions,  or  in  English  merchandize.  This 
stituted  what  was  truly  stiled  ^^  an  unprece- 
ited  system  of  warfare."  Was  Great  Britain  to 
laiet  till  she  was  deprived  of  all  her  resources, 
I  compelled  to  submit  to  the  enemy?  The  orders 
ouncil  were  issued,  imposing  a  similar  blockade 
n  all  the  territories  of  France^  **  to  compel  the 
EDy  to  recall  those  orders,  or  to  induce  neutral 
ous  to  interpose  with  effect,  to  obtain  their  revo* 
:>n."  If  any  prejudice  results  from  them  to  other 
ons,  it  is  no  injury,  for  self-defence  is  the  inde- 
^le  right  of  mankind. 

•  VeiUl 
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The         GoTernment  has  not  revoked  the  Orders  in  Coui 

Packet.       which  it  was  bound  in  honour  to  have  done,. 

Seni.soth       which,  therefore,  it  certainly  would  have  done, 

^®"'         had  beea  satisfied  that  the  decrees  were  annn 

The  document  itself,  therefore,  and  the  construe 

put  upon  it  by  the  British  government,  and  evi 

by  its  conduct,  shew  clearly,  that  the  Berlin 

Milan  decrees  were  not  revoked  at  the  time  ^ 

this  vessel  was  at  Bourdeaux. 

The  circumstances  wiiich  happened  to  this  v 
in  France^  so  far  from  being  favourable  to  the  o] 
ant,  prove  clearly,  that  the  decrees  were  then  ii 
force.  It  is  admitted,  that  she  was  seized  at  1 
deauXf  upon  her  arrival  from  Gibraltar^  on  acc 
of  her  coming  from  a  British  port,  that  is,  undc 
decrees.  It  was  incumbent  upon  the  parties  to 
shewn  that  she  was  liberated,  because  thev 
ceased  to  exist;  yet,  why  she  was  afterwards 
mitted  to  sail,  does  not  appear.  They  should 
shewn  that  she  bad  been  discharged  express!; 
cause  the  decrees  not  having  been  in  force  whei 
arrived,  the  seizure  had  been  improperly  mad< 
that  they  had  been  since  revoked.  The  b< 
which  are  said  to  have  been  given  upon  her 
charge,  are  inconsistent  with  those  supposition! 
she  would  have  been  intitled  to  be  liberated  wi( 
any  security.  The  contents,  object,  and  condi 
of  those  bonds,  and  why  any  were  required,  or  v 
or  how,  they  were  cancelled,  is  not  even  st 
There  may  be  many  reasons  for  which  a  vessel  n 
certain  conditions,  should  be  permitted  to  qui 
port,  perfectly  consistent  with  the  existence  ol 
decrees.  It  is  well  known,  that  they  were  frequ* 
relaxed^  as  to  particular  vessels,  for  the  benefit  c 
government,  the  occasional  relief  of  trade,  and 
by  paying  fees  to  the  ofiicers  of  government. 
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perfect  secrecy  which  the  claimant  has  observed,    ^,    Jh* 
respecting  this  whole  transaction,  clearly  implies,        Packet 
tbat  the  departure  of  the  vessel  arose  from  some   '^sept.  soth, 
other  cause  than  the  repeal  of  the  orders,  since,  if        ^^"• 
sttchbad  been  the  ground  of  the  vessel's  discharge, 
it  was  material  to  his  case  to  have  proved  it,  but  this 
he  has  not  done. 

The  main  fact  then  is  evident,  namely,  that  the 
decrees  were  in  force  when  this  vessel  entered  the 
port;  but  that  they  were  not  in  force  when  she  de- 
parted is  not  ascertained. 

If  they  could  have  established  this  point,  still  it 
was  not  enough  to  support  their  case.  They  must 
have  sbbwn,  likewise,  that  the  JBritish  orders  in 
council  had  been  repealed.  No  declaration  has 
been  made  by  the  British  government,  that  the 
orders  in  council  should  instantly,  and  dejacto^  cease, 
whenever  the  decrees  should  be  revoked.*  It  has 
Iwanditselfto nothing  further  than  that  it  will  revoke 
its  orders  whenever  that  event  shall  take  place.  It 
has  reserved  to  itself  to  decide,  whether  the  case 
lias  happened,  to  which  the  engagement  refers,  and 
to  fix  the  time  when  the  corresponding  revocation 
stall  be  made.  Till  the  British  government  is  satis- 
fied that  the  decrees  have  been  annulled,  and  has  in 
consequence  revoked  its  orders  in  council,  they  con- 
tinue in  force,  and  they  would  even  still  subsist,  and 
.  be  binding  upon  this  Court,  notwithstanding  the 

*  Bj  a  sob  sequent  order  in  council,  of  tbe  21st  of  ^pri/,  \S\2,  the 
^  TruK^Jtegtni  was  pleased  to  declare^  "  that  if,  at  any  time  there- 
after, the  Berlin  and  Milan  decrees,  should^  by  some  authentic  act  of 
Uie/^aicA  government,  publicly  promulgated,  be  absolutely  and  uq« 
Qooditionally  repealed,  then,  and  from  thenceforth,  the  orders  iu  coud- 
efl  of  the  7th  day  of  January,  1 807,  and  of  the  26th  day  of  Aftnl,  1 8O9, 
iboold,  without  any  further  order,  be,  and  the  same  were  thereby  de* 
tlaredfronK  thenceforth,  to  be,  wholly  and  absolutely  reoo Ared.*'— Se« 
appendix. 
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nbwO^         That  one  nation  should  be  ruined  is  a  fprtaAtr  e?il 

piwImc       than  that  another  should  fail  to  acquire  a  certain 

Sifi.fMk.      number  of  dollars.  Nations  have  obligations  as  weli 

^^^        as  rights.     It  is  their  duty  to  submit  to  some  pri- 

vations,  rather  than  by  giving  effect  to  the  machiinr 

tions  of  one  enemy  against  the  other  to  contribata 

to  bis  destruction. 

It  cannot  therefore  be  doubted,  but  that  the  Order 
in  Council  is  founded  upon  the  ancient  and  received 
maxims  of  the  law  of  nations,  and  that,  as  a  means 
of  self-defence^  it  cannot  be  considered  as  aa  on- 
just  infringement  of  neutral  commerce.  This  court 
therefore  is  not  only  bound  to  carry  it  into  efibd 
from  the  high  and  binding  authority  from  wfaieb  it 
issued,  but  it  is  well  satisfied  likewise,  that,  ill  so 
doing,  it  is  acting  perfectly  conformable  to  tbe  law 
of  nations,  and  to  the  just  rights  of  the  BriHA 
nation.  Tbe  parties  therefore,  having  iailed  in 
proving  the  revocation  of  those  orders,  it  is  my  doty 
to  pronounce  for  the  condemnation  of  both  vessel 
and  cargo.* 

^  TheCase  of  the  ¥6s,  decided  in  the  High  Court  of  Admiraltf^lKv 
SO^  1811>  reported  in  Edmatds,  vol.  1,  p.  311,  had  not  arriied  hk 
Nova  Scoiia,  when  this  decinoa  took  place.  In  that  case,  the  pro- 
ceeduigs  in  France  retpeeting  the  New  OrUam,  were  hrooght  by  the 
claimants  as  a  proof  that  Fhmee  had  acted  upon  tbe  le^scatiPSi 
Bat  Sir  WilUam  Seoii  obserml,  that,  '<  it  was  hronght  Ivrwwd  is 
such  a  way,  so  Toid  of  all  authenticity  and  of  all  accurate  detail  et 
particulars,  as  to  make  it  hardly  possible  for  me  to  allude  to  it,  wi& 
any  propriety,  and  much  less  with  any  legal  effect.  What  tbe  dreMH 
stances  of  that  case  were,  in  what  form,  and  under  what  authority,  asd 
on  what  account  rekased^did not  at  all  appear.** p.3 IS.  In  the  CSaae  of  Iht 
Sntpe,  Julff  30,  1812,  (£dw.  1.  p.  391.  and  Appendix,  8.)  ^oea  ff- 
ceedings  were  again  hrooght  forward,  upon  a  stat«nent  of  them  in  a 
letter  from  Mt.  Russet,  the  Jmerkam  ambassador  at  farU,  to  the 
jimerieaH  secretary  of  state.  Upon  which  fuller  state  of  the  fiMti^ 
iSir  IFU/toM  Scoti  tay,  <^  how  conld  the  Oiitou  Fkwket  hate  been 
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The  Thomas  Wilson,  Brawn^  Master. 

npHE  King's  advocate  an  behalf  of  the  Captors.con^ 
^  tended,  that  this  ship  and  cargo  were  liable  to 
Gondemnation  on  varioa«  grounds.  That  she  had 
coraniitted  a  breach  of  the  blockade  of  the  Eyder  in 
violation  of  the  order  of  the  2d.  of  October j  1807. 
Tliat  she  had  infringed  the  order  of  the  31st.  Majf^ 
1809,  by  entering  Heligoland^  and  the  order  of  the 
96th  April,  1809,  by  a  breach  of  the  blockade  of  the 
Elbe^  in  transporting  goods  from  Hamburgh  to 
Tommimgen  by  water  and  land  carriage.  That  th^ 
whole  of  the  cargo  was  consigned  to  a  merchant  in 
Hamlmrgh,  and  that  the  trade  of  that  port,  as  well 
any  other  enemies  ports,  was  carried  on  through 
Tommingen,  to  evade  the  blockade  of  the  Elbe.  The 
king^s  advocate  adopted  several  other  grounds,  which 
are  noticed  in  the  judgment,  and  contended  also 
tbaithe  ship  and  cargo  were  liable  to  condemnation 
as  enemy's  property.     The  Solicitor  General^  on  the 

mmber,  ISIO,  by  the  dirtctor  of  the  cattoiDS  al  Bourdetmx,  if  thcM 
^■oieci  bad  baea  notoriously  repealed  from  the  Ist  of  November } 
Whait  mnit  have  bctn  the  condact  of  the  JmerUum  master,  under 
fodi  €&  iojury  ?  An  instant  demand  of  restitution,  with  costs  and 
daaaget  from  the  tribunals.  That  any  remonstrance  to  goveminent 
should  have  been  requisite,  any  application  depending  there  for  a  con* 
lideriible  time,  and  the  property  restored  more  than  a  month  af^er* 
wards,  on  bond  to  stand  adjudication,  on  a  subject  which  Mr.  Russel 
joidy  dcMribes  in  terms,  to  be  an  act  ostensibly  proving  the  conti- 
awd  opention  of  the  decrees  j  and  that  bond  not  given  up  till  the 
sonthof  Jic^,  ISll,  by  an  Act  of  the  state,  exercising  its  prerogar 
tife,  and  not  by  any  Act  of  the  tribunab,  executing  a  known  law, 
mn  a  series  of  facts,  which  prove  decisively  two  things: — One,  that  the 
One  de  CadMt^i  letter  was  not  m  itself  a  revocation  of  the  Fren^ 
fccffssii    aiMl,  secondly,  that  no  other  revocation    was    publkiy 
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T^MA»       ^^^^^  ^*»  confined  himself  chiefly  to  the  objectioiHi 

Wilson.        under  the  order  of  the  26th  April. 

Sefi,3(Hk,  This  ship,  it  was  true,  had  proceeded  from 
Philadelphia  for  Tofiningen^  with  a  cargo  of  colonial 
produce,  and  after  having  touched  at  HeligolAid^ 
arrived  there  with  the  avowed  intention  of  receiviitt; 
goods  from  Hamburgh^  by  land,  which  she  could 
not  have  received  by  water,  without  a  breach  of  the 
blockade  of  the  Elbe. — ^That  such  trade  was  allow^ 
able,  and  the  consignment  of  the  cargo  to  a  Ham- 
burgh merchant  equally  so. — That  there  were  several 
portions  of  the  cargo  brought  to  Hamburgh^  from 
other  towns  in  Europe^  in  order  to  be  forwarded 
from  thence  to  Totuiingen  for  shipment  to  America^ 
If  these  were  neutral  property,  of  which  there  could 
be  no  doubt,  they  must,  at  all  events,  be  restored* 
No  part  of  the  cargo  could  have  been  transported  to 
y^anningenhy  water,  the  usual  and  accustomed  triule 
being  confined  to  land  carriage,  for  the  express  pur^ 
pose  of  avoiding  the  blockade;  and  this  fact  would 
appear  by  a  reference  to  the  letters  and  accounts 
found  on  board  the  ship,  and  made  exhibits  in  the 
cause.  With  respect  to  the  point  of  property,  nearly 
the  whole  of  the  cargo  was  on  freight,  and  if  any 
confidence  could  be  placed  in  her  papers,  the  whole 
of  it  must  be  considered  as  American. 

JuDGMENT.--Dr.  Crake. 

A  £laim  has  been  given  by  the  master,  for  the 
ship,  on  behalf  of  Daniel  Williams  Cox^  of  Pk^Or 
delp/iia;  and*  for  the  cargo,  as  belonging  to  a  num- 
ber of  persons,  about  thirty-four,  all  Americtm 
citizens.  She  loaded  in  Mat/^  1810,  at  Philadelphia^ 
sailed  in  June^  and  arrived  off  Heligoland,  on  the 
22d  o(  July.  The  next  day  she  reached  Tanmngen\ 
lay  there  two  months,  and  then  proceeded  up  the 
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River  Eyder^  to  Rheinsburg,  where  she  remained  th?mai 
four  months.  She  then  returned  to  Tonningen^  took  viw^oi^: 
io  her  present  cargo,  and  sailed  from  thence,  upon  5^.  sgt]], 
the  21st  May,  1811,  bound  upon  her  present  voyage 
to  Philadelphia.  In  her  way,  she  stopped  again  at 
Hdigolandy  and  was  afterwards  captured  by  the 
Alolanta. 

The  captors  have  opposed  the  restitution,  or  have 
prayed  the  condemnation  of  this  vessel  and  cargo, 
upon  two  grounds.  The  want  of  proof  of  the  pro- 
perty, and  the  breach  of  certain  orders  in  council. 

Upon  the  first  point,  the  Court  has  little  diffi- 
culty. It  is  allowed  by  all  parties,  that  tliere  is  full 
proof  of  the  ownership  of  the  vessel;  and  the 
claimant's  counsel  admits,  that  the  evidence  of  the 
property,  in  the  numerous  shipments  of  the  cargo, 
is  defective,  since  the  master  cannot  swear  to  them. 
The  vessel  therefore  is  a  proper  subject  for  restitu- 
tion, and  the  cargo  for  further  proof,  unless  they 
should  be  liable  to  condemnation,  upon  other 
grounds. 

2.  Three  different  orders  in  council  are  alledged 
by  the  captors,  to  have  been  violated. 

Of  these,  the  first  of  the  2d  of  October,  1807,  by 
^hich  His  Majesty  judged  it  expedient  to  direct 
that  the  most  rigorous  blockade  should  be  esta- 
blished at  the  entrance  of  the  River  Eyder,  is  quite 
^nt  of  the  question;  for  it  was  discontinued  by 
general  orders  from  the  Admiralty,  on  the  13th 
^t  Jii/y,  1809,  a  year  before  this  vessel  entered  the 
river. 

The  next  order  in  council,  is  certainly  now  in  full 
force.  It  was  made  upon  the  31st  of  May,  1809, 
tfid  directs  that  the  trade,  to  and  from  Heligoland, 
shall  be  confined  io  British  ships ;  and  it  is  ordered, 
*That  no  foreign  vessel  shall  enter  into  the  port, 
harbour,  or  road,  lying  between  the  island  of  Uelir 
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Tmmai      goland^  and  Sandy  Island^  and  the  shoals  of  the  saU 
^it^ov'      islands  respectively,  and  commonly  called,  or  knows 
Sepi.so%      by  the  names  of  the  North  Haven  and  the  Sntk 
Haven^  under  any  pretence  whatever;  and  that  ao 
goods,  wares,  or  merchandize,  whatsoever,  shall  beii 
any  manner  put  on  shore,  or  transhipped^"    One 
branch  of  this  order  does  not  apply  to  the  present 
case,  as  it  is  not  alledged  that  any  part  of  the  oMf/^ 
was  landed,  or  transhipped.     But  it  is  said,  that 
the  vessel  has  broken  the  order,  by  having  entered 
the  port,  harbour,  or  road,  of  that   island,  either 
upon  the  <mtward  or  the  return  voyage.     Let  us 
examine  the  evidence  to  this  fact.    The  master  was 
directed  by  his  owners,  to  touch  at  tJeligolandf  for 
orders  from  his  agent.     On  their  voyage  out,  the 
log-book  states,  that  on  the  23d  of  Jtme^  at  3  p.  m. 
they  made  Heligoland^  lay  off  and  on  till  daylight, 
then  bore  away  for  the  river  Eyder.    The  master 
states,     that    a    boat     vias    sent    on    shore,    ami 
returned  with  orders,  from  the  agent  of  the  owners, 
to  proceed  immediately  to  Tonningen^  which  he  did. 
On  their  return  voyage,  they  lay  too,  off  Heligolamd^ 
for  two  hours,  during  which  time  they  landed  a  Mr« 
Spetry^  and  some  other  German  passengers,  who 
had  taken  their  passage  thither.     Now,  not  to  men* 
tiou  that  there  is  not  a  particle  of  proof  that  the  vessel 
entered  into  any  port  of  the  island,  or  any  part  of  the 
prohibited  ground ;  and  that  there  is  the  clearest 
proof  that  no  manner  of  commerce,  with  that  island, 
iras  ever  thought  of;  and  that  the  mere  rommnpica- 
tio!i  with  the  a^eiK,  for  the  purpose  of  a^cerUuO'' 
ing  the  existence  of  blockades,  in  the  neighbonritoj; 
pcirts,  or  of  landing  passengers,  neither  in  fact,  oria 
law,  can  constitute  a  breach  of  these  orders ;  theft 
is  the  evidence  of  local  circumstances,  to  shew  tiwt 
no    violation    was    committed.     Tb^  yeasel  wsi 
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boarded  by  a  bo?it  from  the  British  custom-house,  thSSas 
and  paid  the  light  duty.  If  the  vessel  had  broken  wmqv. 
the  order,  a  seizure  would  certaitily  have  been  made.  £4^.50111, 
Therie  was  also  an  Unglish  ship  of  war  lying  at 
Heiigoiand^  which  suffered  them  to  proceed  without 
examination,  which  shews  that  she  had  not  entered 
ioto  the  unlawful  places.  These  facts  are  ascer* 
tallied  by  a  disinterested  witness,  Frederics^  the 
passenger;  who  states  lhem»  and  draws  from  them  the 
9me  conclusion  which  the  Court  must  form,  **  that 
they  bad  not  entered  any  blockaded,  or  prohibited 
port." 

I  proceed  now  to  the  third  order  in  council,  which 
has  been  said  to  have  been  broken ;  that  of  the 
S6th  of  jipril,  1809,  by  which  all  ports  and  places, 
under  the  govern  men  t  of  Frdncey  were  placed  in  a 
state  of  blockade. 

This  vessel  was  only  at  Tofmingen^  and  in  the 
River  Eyder^  which  .were  neither  of  them  within  the 
compass  of  any  blockading  order:  but  a  gre^t  part, 
nearly  the  whole  of  the  cargo,  wab  sent  from  Ham- 
burgh.  It  will  be  necessary,  therefore,  to  consider 
the  national  character  of  that  place,  the  fact  of 
the  trans|>ortation  of  the  goods  from  thence,  and 
the  legal  consequences  which  will  attach  upon  it. 

The  northern  part  of  Germany  was,  for  a  long 
time,  in  a  very  fluctuating  slate :  countries  and 
cities,  rivers,  and  their  banks,  were  successively 
.occupied  and  abandoned  by  the  enemy.  It  was 
not  the  wish  of  the  British  government  to  distress 
neutral  places,  or  to  restrict  neutral  commerce, 
more  than  was  necessary  for  the  purpose  of  coun- 
teracting the  designs  and  proceedings  of  the  enemy. 
It  iHSued  various  orders,  altered  and  repealed  them, 
according  to  the  temporary  and  changeable  state  of 
affairs,  till  at  length  the  present  order  was  made,  by 
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thomai       which  the  navigation  of  that  part,  of  the  world,  m 
WiLsoM.       far  as  we  are  concerned,  has  been  for  some  tiuM 
^]Z^[7^^   settled.       After    limiting    the     particular    line   o 
'•"'         blockade,  to  the  River  Ems,  it  extends  it  generalli 
to  all  other  ports  and  places  under  the  govemmen 
of  France.    The  complete  occupation  of  Hamhurgi 
by  the  French  troops,  has  finally  fixed  the  fi|t^  o 
that  country.     The  entire  possession  of  that  oity  \}\ 
the  French,  is  matter  of  general  notoriety,  and  then 
is  abundance  of  S{>ecific  proof  of  it,  to  be  found  ii 
the  present  case.     From  documents  produced  fron 
the  ship's  papers,  it  is  proved  that  Hamburgh  wai 
annexed  to  the    French  empire,   and    became   i 
department  of  it,  undrr  the  title  of  the  departmeol 
of  the  mouth  of  the  Elbe.     Here  is  an  order  fron 
Suonaparte,  that  no  neutral  consul  should  remain  ail 
Hamburgh,  till  his  commission  had  been  renewed. 
There  are  licences  to  trade  there  from  him.     Goodi 
were  permitted  to  be  imported  into  this  city,  undei 
decrees  signed  at  Paris.     In  short,  there  is  prool 
not  only  that  this  place  was,  in  point  of  form,  inco^ 
porated  into  the  French  Empire,  but  there  is  ag^i^c 
testimony,  that  every  kind  of  sovereignty  was  actu- 
ally there  exercised.     Having pstablishod  this  point, 
that  Hamburgh  is  comprehended  within  the  order  ol 
icouncil,  thi^  next  question  is,  whether  this  block- 
ade has  been  in  reality  broken  by  a  fraudulent,  and 
evasive  shipment  from  Tonningen,     As  the  cases  of 
ship  and  cargo  may  st^nd  upon  different  grounds,  I 
shall  first;  consider  the  cargo. 

To  guide  the  Court  in  its  judgment  upon  this 
case,  there  are  two  classes  of  decisions  in  the  High 
Court  of  Admiralty.  The  one  consists  principalijr 
of  tlie  Ocean,  and  the  Stert.*  In  these,  during  the 
blockade  oi  Amsterdam,  goods  were  sent  to  JRotlet' 
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1811. 


COURT  OF  VICE-ADMIRALTY.  275 

dam,  and  shipped  th^re.  This  was  considered  as  rnouA$ 
an  exportation  from  Rotterdam,  and  it  was  held  ^"'8o»« 
that  the  goods  having  been  sent  either  by  laud  car*  Sqi.sMil 
riage,  or  by  inland  navigation,  had  not  broken  the 
blockade.  On  the  other  hand,  in  another  class  of 
cases,*  the  Maria,  Charlotte,  Sophia,  and  Lisette, 
It  was  decided  that  when  goods  are  brought  down 
from  the  blockaded  port,  to  a  neighbouring  port,  on 
purpose  to  be  sliipped,  it  is  a  breach  of  the  blockade, 
^Dg  a  continued  voyage  as  to  the  teraminus  &  quo, 
and  the  tet  minus  ad  quern. 

According  to  the  facts,  those  cases  are  conclusive 
npoD  the  Court,  unless  any  distinction  can  be  made 
between  them  and  the  present.  This  has  been  at- 
tempted, it  has  been  said,  that  in  those  cases  the 
goods  were  transhipped  at  sea,  and  were  not  landed  ; 
that  in  this  case,  they  were  landed,  warehoused^ 
and  even  paid  duties. 

The  question  then  is«  whether  by  such  landing 
and  payment  of  duties,  the  rontinuit>  of  the 
passage  of  these  goods  was  broken,  and  the  voyage 
from  Tonningen  became  a  new  voyage,  and  a  new 
transaction.  This  must  depend  upon  the  object  in* 
Wendell  to  be  answered  by  it,  or  the  purpose  of  the 
parties.  If  it  was  there  landed  for  sale,  for  the  be- 
^•efit  of  merchants,  there  resident,  or  with  any  other 
^iew  connected  with  the  commerce  of  l^onningen, 
the  two  voyages  from  Hamburgh  to  Tonuiugen,  and 
from  thence  to  America^  might  properly  have  been 
considered  as  two  distinct  transactions;  and  an 
^flTence  committed  upon  the  tir>t  passage,  might  not 
'lavebeen  subject  to  visitation,  upon  a  capture  upon 
a  second  voyage.  But  if  these  goods  stopped  at 
^onningen,  only  for  the  purpose  of  a  farther  convey- 
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th^mai       ^oce,  on  their  way  to  America^  without  any  sort  of 
V  I  SON.       connection  with  Tonningeny  il  must  be  considered  as 
S€ft.^}%      one  uub  oken  transaction.     By  the  original  orders 
*?^^*         from   the  con^^ignors,  they  were  to  be  sent  from 
Hamburgh  to  the   U?uied    Stales.      Thither  they 
were  at  iirst  consigned.     Whether  direct  or  circui? 
tons,  that  was  ri.e  sole  and  real  voyage.    They  were 
never  intended  to  sto^i  at  Tonningen^  for  any  mercai^ 
tile   purp  se  whatever.      They    were    sent    there 
merely  to  be  shipped  in  a  vessel  which  could  not 
approach  Hamburgh^  on  account  of  the  blockade. 
It  was  one  designated  voyage  from  Hamburgh  to 
the  Ufiited  Stales^  and  the  goods  were  landed,  ware- 
housed, and  paid  duties  only  in  furtherance  of  that 
voyage.     If  it  was  necessary  to  do  so,  the  parties 
fould  nut acconipli.^h  their  original  object  without!^ 
and  ihj9.t  original  object  was  never  deviated  from.   1/ 
it  was  not  unavoidable,  it  must  have  been  done  frau- 
dulently, tor  the  sake  of  colouring  the  real  nature 
of    the    business.     Jf   these    goods   were  brought 
through  the  mouth  of  the  blockaded  port,  no  matter 
whether  in   great,  or  in  small  vessels;  they  tien 
broke  the  blockade,  and  were  liable  to  the  conse- 
quences till  they  arrived  at  their  Jinal  destinatioD, 
notwithstanding  they   may  have  touched,  or  eveo 
have  been  landed  at  fifty  places.     This  final  desti- 
nation was  the  United  SlaleSy  the  j)ort  of  consign- 
ment.    During  the  whole  intermediate  period  from 
their  quitting  Uamburgh^  to  their  reaching  PAi&ufe/* 
phia^  they   were  liable  to  seizure  and  confiscation/ 
It    has  however    been    argued,  on   behalf  of  th^ 
claimant,  tliat  whatever  may  be  the  case  with  sach 
parts  of  this  cargo,  as   belonged  to  merchants  of 
Ilamburgli^  there  were  others  wlych  were  brougbt 
irom  /^a^7e,  and  othei  neutral  places,  and  which  were 
j>rought  dowu  to  Xjiumburgh^  merely  for  the  purpose 
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tr shipment:  these,  it  is  said,  cannot  be  considered   .    -J** 
fts  having  broken  Ihe  blockade  of  Hamburghy  which       Wimow. 
was  intended  to  operslte  only  npon  the  commerce   "^^7iiloth7 
of  that  place,  and  not  of  remote  and  inland  places.         "^*' 
It  may  be  observed,  in  answer  to  those  arguments, 
that  the  trade  of  any  place  is  not  confined  to  the 
produce  and  manufactures  of  the  town  itself,  or  of 
the  country  where  it  is  situated.     Hamburgh^   in 
particular,  is  the  centre  of  commerce,  for  a  large 
portion  of  trie  continent     Great  part  of  the  busi- 
ness, and  of  the  profits  of  the  merchants  there,  arise  . 
from  this  trade,  of  consignments  from  a  great  num- 
ber of  other  places.    But  the  blockade  is  not  limited 
to  any  one  particular  species  of  commodities,  or 
mode  of  trade.     It  is  a  prohibition  of  all  intercourse 
whatever,  and  the  commission  trade  is  as  much  its 
object  as  where  the  merchants  are  the  proprietors 
of  the  goods.     There  are  other  goods  which  have 
been  brought  from  inland  places  within  the  domi- 
nions of  the  enemy  to  Tonningen^  not  through  Ham- 
bnrgh^  or  any  other  blockaded  port,  but  either  by 
land,  or  tti rough  open  neutral  ports,  and  belonging  ' 
to  neutrals. 

It  has  been  J3irgued  by  the  counsel  for  the  cap- 
tors, that  these  are  liable  to  condemnation  under 
the  order  in  council  of  the  11th  November,  1807, 
which  declares  all  trade  in  articles  which  are  of  the 
produce  or  manufacture  of  the  enemy's  country  to 
be  unlawful.  But  this  decree  was  generally  revoked 
by  the  order  of  the  26th  Aprils  1809,  except  as  there- 
in is  expressed,  and  although  some  parts  of  that 
order  are  revived,  this  clause  is  annulled  by  the 
general  revocation,  and  was  not  re-enacted.  It  has 
been  argued,  likewise,  that  this  trade  is  compre- 
hended under  the  clause  in  the  latter  order,  by 
Irhich  all  places,  as  well  as  all  poicts,  under  the  go- 
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T^MAi  vernment  of  France^  are  declared  to  be  subject  to 
^'^<>"-  the  same  restrictions  in  point  of  trade,  without  any 
Sept.  auth,  exception^  as  if  the  same  were  blockaded ;  and  that 
therefore  all  such  trade  with  inland  towns  belong- 
ing to  France  is  prohibited.  Yet  certainly  the  order 
is  not  capable  of  that  construction.  The  words, 
^*  places  under  the  government  oj  France^  must  be 
taken  together  with  the  rest  of  the  order,  which  evi- 
dently rielates  only  to  a  blockade  b^  sea.  The  line 
of  blockaded  places  is  marked  out  by  the  sea  board, 
as  far  north  as  the  river  Ems  *'  from  the  ports  of  Or* 
hilello  and  Pesan'\  The  ports  and  places  are  to  be 
sul\ject  to  the  same  restrictions  as  if  they  were  ac- 
tually blockaded  by  his  Majesty's  naval  forces ;  and 
it  speaks  of  vessels  trading  to  and  from  them ;  ex- 
pressions which  cannot  in  any  nianner  apply  to  in- 
land tONvns. 

I'he  general  principles  which  I  have  discussed, 
considered  in  tneir  application  to  the  cargo  of  this 
vessel,  may  be  thus  shortly  recapitulated. 

That  »I1  such  goods  as  may  have  been  brought 
from  Hamburgh f  or  any  other  blockaded  port,  to 
Tonningen  by  sea^  are  liable  to  condemnation. 

That  all  such  goods  as  have  been  brought  frooi 
Hamburgh^  or  any  other  blockaded  port,  by  land 
or  inland  navigation^  and  such  as  have  been  brougbl 
from  pbrls  not  blockaded^  or  from  the  interior  of  the 
continent,  whether  hostile  or  neutral,  proviJed  they 
belong  to  neutral  proprietors,  are  intitled  to  resti- 
tution. 

Nothing  therefore  remains  but  the  particular  ap- 
plication of  these  principles  to  each  of  the  numeroas 
claims  which  are  before  the  Court;  according  to  the 
measure  of  evidence  which  is  afforded  by  the  case 
itself  in  this  stage  of  it,  independent  of  the  proof 
of  property,  which  is  admitted  to  be  deficient  from 
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trie  want  of  knowledge  in  the  master,  after  a  la-*  xikImas 
borious  examination  of  the  immense  mass  of  papers,  wiwow. 
Amounting  to  ahove  a  thousand,  which  have  been  sert.s(^ 
made  exihibiti^  it  appears  to  me,  that  considered  in 
their  relation  to  those  points,  the  claims  may  be  re- 
doccd  to  four  classes. 

^  1.  The  first  consists  of  seventeen  claims.  In  all 
tbese  there  is  proof  that  the  goods  came  from  jfifam- 
iwghy  or  other  blockaded  ports ;  but  it  does  not  ap- 
pear by  what  mode  of  conveyance.  These  are  sub- 
jects for  further  proof,  upon  that  head,  as  well  as  is 
the  question  of  the  property.  (The  judge  then  spe«* 
dfied  the  claims.) 

2.  The  second  class,  which  amounts  to  about 
fifteen  claims,  is  of  those  goods  which  were  shipped 
it  Tonningenj  but  it  does  not  appear  from  whence 
they  came.  These  likewise  require  further  evi* 
deute. 

3.  The  third  class  is,  where  it  is  in  proof  that  the 
Soods  were  sent  by  land  carriage,  or  inner  naviga^ 
tion.  These  are  intitled  to  restitution  on  the  proof 
of  the  property;  but  I  can  discover  only  one  claim 
lE>f  this  description. 

4.  In  the  fourth,  which  consists  of  only  one  claim 
iilewisie,  aftd  is  a  case  for  restitution,  the  ai  tides 
Hre  proved  not  to  have  come  from  Hamburgh^  or 
any  other  blockaded  port. 

Having  thus  far  disposed  of  this  cargo,  I  proceed 
to  the  vessel.  The  voyage  ia  which  this  vessel  was 
taken  was  ptimd  facie  lawful  ^  Tonningen  was  an 
Open  port.  Can  then  a  vessel  begniky  of  the  breach 
of  a  blockade,  without  entering  the  blockaded  port? 
Most  cettainly  it  may.  Suppose  a  vessel  lay  just 
off  the  mouth  of  a  harbour,  and  received  a  oai^o 
from  boats  or  lighters :  if  this  is  admitted  to  be  a 
violation  of -a  blockade,  the  mere  circumstauceof 
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distance  is  perfectly  immaterial,  whether  the  iressM 
was  stationed  at  one,  two,  ten,  or  twenty  leagues; 
for,  in  truth,  it  is  not  the  entrance,  or  the  departure 
of  the  vessel,  which  it  is  the  ohject  of  a  blockade  to 
prevent,  but  it  is  the  trade,  the  exports,  and  the  im- 
ports; if  the  distance  is  nothing,  it  cannot  signify 
whether  a  vessel  is  lying  in  a  neighbouring  port  or 
out  at  sea.  This  point  has  been  already  determioed 
by  the  cases  before  cited,  in  which  ships  lying  in 
Open  ports,  for  takiug  on  board  cargoes  from  block- 
aded ports,  were  held  liable  to  condemnation.  Those 
cases  are  decisive  as  to  the  present  case,  if  the  fact 
is  proved,  unless  there  are  any  general  favourable 
circumstances  to  distinguish  it.    Whether  the  cargo 
has  actually  broken  the  blockade,  is  nut  yet  ascer* 
tained,  but  it  depends  upon  the  farther  proof  to  b& 
brought  in.     The  only  question  now  to  be  consi^ 
dered  is,  whether,  supposing  that  fact  to  be  proved., 
the  ship  would  be  subject  to  condemnation.    Be — 
cause,  if  it  would  be  so  liable,  the  ship  must  wait  tiLl 
the  further  proof  arrives,  before  it  can  be  decided 
upon ;  but  if  the  vessel  would  not  be  subject  to  coca- 
demnation,  notwithstanding  the  facts  should  turi? 
out  unfavourably  for  the  cargo,  it  would  be  unneces- 
sary to  wail  for  the  farther  proof,  which  could  not 
then  affect  the  ship,  and  the  owners  would  be  io- 
titled  to  immediate  restitution. 

Although  it  should  be  proved  that  some  of  this 
caigo  has  been  brought  by  sea  from  Hamburgh,  still 
it  has  been  argued,  on  behalf  of  the  claimant,  that 
the  ship  would  not  be  involved  in  the  consequences 
of  that  offence.  Three  grounds  of  distinction,  be- 
tween the  cases  before  mentioned,  and  the  preseat 
case,  have  been  pointed  out  to  destroy  their  appli- 
cability, and  it  has  been  argued  besides,  that  tte 
master  was  not  cognizant  of  the  offence. 
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it  has  beeo  said,  that  in  the  other  cases^  the  ves- 
bels  had  sailed  from  the  blockaded  port  in  ballast; 
here  the  ship  never  entered  the  blockaded  port. 
^Thih  circumstance  can  be  of  little  avail.  The  saiU 
iog  out  of  the  blockaded  port  in  ballast,  in  those 
cases,  was  admitted  to  have  been  innocent.  It  conld 
iiot  therefore  become  othervirise,  unless  by  being 
toupled  with  an  illegal  act ;  two  innocent  acts  can- 
Dot  make  a  guilty  one.  The  ^failing  out  in  ballast 
coold  not  change  its  legal  nature,  unfess  the  subse* 
q^ent  act  was  in  se^  and  substantially  illegal.  It 
^as  therefore  the  mere  lading  the  goods  in  the  open 
port  from  the  blockaded  one,  which  constituted  the 
^iiole  illegality  in  those  cases* 

Jt  was  said  next,  that  those  vessels  sailed  Under 
^  charter'-party,  which  was  a  more  solemn  instru* 
Uiept,  and  brought  the  whole  tmnsaction  and  all  its 
Consequences  more  home  to  the  parties.  This  is  a 
distinction  without  any  foundation,  because  there 
^re  bills  of  lading  in  this  case,  and  instructions  for 
the  owners,  which  are  sufficiently  formal  to  attach 
toy  criminality  which  may  belong  to  the  case,  to 
the  owners.  They  are  both  of  the  nature  of  con- 
tracts between  the  laders  and  owners  of  ships.  A 
bill  of  lading  for  a  part  of  a  cargo  is  as  effectual 
an  instrument,  as  a  charter-party  id  for  the  freight 
of  a  whole  vessel.  They  differ  in  extent  only,  not 
io  kind. 

The  warehousing  of  the  goods  I  have  already  con* 
aidered,  and  if  no  distinction  can  be  raised  upon  it, 
respecting  the  cargo,  I  do  not  see  bow  it  can  be  ap^ 
plied  as  affording  a  favourable  circumstance  in  the 
case  of  the  ship,  unless  it  should  have  prevented  the 
master  from  knowing  the  preceding  part  of  the 
transaction. 
These  citcunirtaiiceBf  in  reality,  are  immaterial  as 
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jmmkM  ^^  constituting  the  offence ;  but  they  may  be  impoH-* 
^»"<»«*  ant  in  another  point  of  viev,  namely,  as  affecting 
iStfi.  w^  the  proof  of  the  roaster's  privity  to  the  transaction; 
Where  a  ship  had  departed  from  a  blockaded  port^ 
nnder  a  charter-party  to  lake  the  goods  on  board  at 
the  open  port,  goods  too  which  were  pnt  on  board 
lighters^  and  which  accompanied  her  from  the  blocks 
aded  port  itself,  it  cduld  not  be  doubted  whether 
he  was  cognizant  of  the  fact.  For  it  is  necessary^ 
before  the  ship  can  be  affected  by  the  breach  of  the 
blockade,  by  the  cai^o,  **  that  the  master  should 
have  taken  it  on  board,  knomng  ii  to  have  comi^ 
frdm  Hamburgh^  in  breach  of  the  blockade,  and 
under  an  engagement  to  carry  it  to  the  ultimate 
port  of  destinationi"*  If  then  it  should  be  proved 
that  a  breach  of  the  blockade  had  been  comniitted 
by  the  passage  of  these  goods  from  Hamhwrgh  to^ 
wards  the  United  States^  the  case  of  the  ship  must 
depend  upon  there  being  evidence  that  the  master 
or  owners  of  the  vessel  had  no  knowledge  of  it  It 
i&  not  necessary  that  thi^  should  be  proved  by  th6 
same  circumstances  precisely,  as  in  the  other  cases. 
I  think  then  there  is  sufficient  evidence,  that  if  th<^ 
blockade  was  broken,  it  must  have  been  with  the 
full  knowledge  of  the  master  and  owners,  yifhX)$t 
vessel  was  the  instrument  by  which  it  was  eflectedv 
There  appears  to  have  been  something  not  perfectly 
correct  in  the  very  commencement  of  the  voyage 
from  America^  because  the  original  orders  to  the 
master  have  been  concealed.  Tbe  owners  corres- 
ponded with  Parish  at  Hamburgh^  through  whose 
bands  the  whole  business  passed,  and  the  master 
had  constant  communication  with  him,  and  the 
t)ther  consignors.  He  continued  ten  months  in  the 
country  without  having  favoured  us  with  any  m> 
'count  of  the  manner  in  which  he  employed  his 
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time.    There  was  a  connection  with  Hmiiburgh  at         The 
ibe  very  beginning  of  the  business.     The  vessel  and       w^ilIow. 

the  outward  cargo,  which  belonged  to  the  owners,  of  — 

the  vessel,  were  consigned  to  Mr.  Parishj  at  Ham-         isii. 

ouTgh.     It  was  under  Parish's  directions  during  its 

vhole  continuance  at  Tonningen^  and  in  the  Eyder. 

A  large  part  of  the  cargo  came  from  Hamburgh. 

He  was  not,  as  has  been  alledged  from  the  uume<- 

rous  shipments,  a  mere  common  carrier  master,  who 

took  on  board  promiscuously  such  goods  as  might 

be  accidentally  found  at  Tonnmgen^  for  the  whole 

arrived  there  during  his  stay,  and  was  sent  for  the 

express  purpose  of  being  laden  on  board  for  this  in-^ 

dividual  ship.     There  are  letters  even  from  Basht 

Bremen,  and  Nuremberg,  which  state  that  goods 

were  to  be  sent  from.thencei  through  Hamburgh,  to  be 

shipped  in  this  vessel  by  name.     It  appears  that  he 

bad  more  customers  at  Hamburgh  than  he  could 

fiud  room  for ;  there  were  many  candidates  for  his 

favour,  whom  he  was  obliged  to  reject.    Jn  all  these 

transactions  numerous  communications  must  have 

taken  place  between  the  master  and  the  consignors. 

Jn  short)  the  whole  concern  of  this  ship  and  cargo, 

the  consignments  and  the  shipments  are  as  umch  an   . 

Hamburgh  transaction,  as  if  the  vessel  had  been 

lying  in  a  port  of  that  city,  and  it  is  utterly  impos* 

sible  that  the  master  could  have  been  ignortot  of 

every  particular  relating  to  the  cargo,  its  nature,  and 

objects. 

Since  then,  if  the  blockade  has  been  broken,  the 
consequences  of  it  cannot  fail  of  attaching  most 
fully  upon  this  vessel,  I  reject  the  prayer  of  the 
claimants  for  its  immediate  restitution,  and  direct 
the  case  to  stand  over  till  further  proof  has  been 
brought  in  respecting  the  mode  in  whicli  the  cargo 
was  brooght  to  Tonningen. 


iM 


CASES  bETfiHMINElJ  iN  Ttll! 


TheTHoaf4§ 
WlLfftfll. 

tail. 


I8ll.' 


8Uve  Tndcw 


Upon  the  further  proof  it  appeared  satisfkctdflly^ 
that  the  whole  of  the  cargo,  which  came  from  Ham- 
hurghy  had  been  brought  in  waggons,  and  therefor^f 
such  parts  as  were  proved  to  be  neutral  property 
were  restored,  as  was  the  ship  likewise. 


The  Schooner  Severn,   P.  Bradford,  taken  by  the 

Tartarus,  Captain  Pascoe. 

r 

THE  Master  claimed  for  Nathan  BardinemA 
Samuel  Blake^  of  Bristol,  in  Rhode  Island^  hi 
the  United  States^  both  ship  and  crirgo ;  the  latter^ 
consisting  of  7  or  8  hhds.  of  tobacco,  1300  gaHons  of 
mm,  2  barrels  of  currant  wine,  10  or  15  casks  of 
gunpowder,  8  or  10  casks  of  butter,  5  or  6  tierces  of 
ri^e,  30  or  40  half  barrels  of  beef,  2  of  pork,  5  or  (J 
barrels  of  flour,  5  bales  of  dry  goods,  a  few  boxes  of 
soap  and  candles,  and  several  shook  chests. 

He  swore,  "  that  he  was  sent  on  a  trading  voyage 
to  the  coast  oi  Africa,  that  he  loaded  at  Bristol^  was 
to  proceed  to  Sierra  Leone,  and  there  dispose  of  as 
much  of  the  cargo  as  possible.     Jf  not  able  to  sell 
the  whole  there,  he  was  to  proceed  with  the  remain- 
der along  the  coast  of  Africa,  either  to  the  soutlh 
ward,  or  the  northward,  and  to  barter  the  remaiu^ 
der   with  the  natives.     In  retctrn  he  was  ordered  to 
procure  by  barter  from  the  natives,  gum-arabic,  ivory, 
^ees'-w  ax,  and  other  articles ;  but  he  was  strictly  fo^ 
biilcleii  to  have  any  concern  in  the  trade  for  slaves  or  to 
purchase  negroes;  and  he  had  no  intention  whatever 
to  engage  in  the  traffic  for  slaves." 

They  had  two  iron  guns  (one-pounders)  and  foor 
muskets,  to  protect  themselves  against  the  natives. 

SENTiiNCE.-- Dr.  Crake. 

The  general  principles  of  the  law  of  nationSi  and 
tlie  fact,  that  the  slave  trade  is  prohibited  by  the 
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laws  of  the  United  Stales,  have  been  established  in 
the  cases  of  the  AmedieiaLiid  the  Fortuna.  A  claim- 
ant cannot  recover  prop/erty  employed  in  a  course 
Df  trade  which  is  agaiqst  the  laws  of  humanity,  and 
in  defiance  of  tlie  laws  of  his  own  country. 

It  is  not  necessary  to  haye  slaves  actually  on  board : 
it  was  laid  down  iu  the  Fortuna,  that  it  wa^  sufficient 
}{  the  unlawful  traffic  w^s  either  incipient,  progres- 
fiive,  or  cojnplete. 

All  we  have  to  do  here  is  to  establish  the  fact  of 
trading.  This  may  be  proved  by  direct  evidence,  or 
by  circnmslances.  Where  the  slaves  are  not  actu- 
ally on  board,  it  may  often  be  difficult  to  find  direct 
proof.  This  trade  requires  coujcealment.  The  per- 
sons concerneil  in  this  inhuman  traffic,  must  haye 
proper  instruments  to  conduct  it,  who  must  necessa- 
rily be  more  unfeeling  and  unprincipled.  They  must 
have  masters  hardened,  and  qualified  to  go  thorough- 
ly through  the  business.  Little  attention  can  be 
pKaid  to  the  evidence  of  such  men,  when  the  cir- 
cumstances are  decisively  against  their  testimony. 

An  examination  of  this  yessel  and  cargo  has  taken 
place,  by  persons  nominated  by  the  claimants  them- 
selves. They  have  reported,  that  this  vessel  and 
cargo  are  well  adapted  to  the  slave  trade,  and  they 
state  many  reasons  in  corroboration  of  it. 

The  African  society  has  published  a  report,  in 
which  they  h^ve  described  seven  characteristic  cir- 
£U(nstances  of  a  slave  voyage.  Five  of  them  occur 
here.  There  have  been  found  on  board  a  number 
of  small  arms,  a  great  quantity  of  water,  rice,  and 
slaves'  provisions,  mess  kits  and  shackles.  The  two 
other  circumstances  stated  in  the  report,  as  being 
ofleD  found  in  such  vessels,  namely,  bulk-heads 
and  main-deck  gratings,  would  be  unnecessary  in  a 
Squall  vessel  like  the  presieut.    It  must  have  been 
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^BE^Eh^^   knoiurn  to  merchants,  that  the  slave  trade  is  consj- 
"tn — r~    dered  in  an  unfavourable  light     If  the  vessel  wa« 

Oct.   7tli,  ^  •  1  I  •  X 

ittii.  really  going  for  gum,  ivory,  and  the  other  innocent 
articles  stated,  what  can  account  for  their  having 
on'  board  so  many  things  peculiar  to  the  slave  trader 
but  totally  unnecessary  for  the  other  species  of  com- 
merce? It  would  be  contrary  to  all  reason,  and  in- 
consistent with  probable  suppositions.  I  consider 
the  fact  to  be  sufficiently  proved,  and  I  condema 
this  vessel  and  cargo. 


M.  fstb,  .  The  Brig  American,  William  Worthington,  MaSter« 

JupoMEi^T. — Dr.  Croke. 

CertHicatei  of  HPHIS  vcsscl  and  her  cargo,  consisting  of  sugajT 
Sf^outiJJat?^^^^^  and  campeachy  wood,  were  taken  by  the  Ator 

fthiVwiBef  °by   ^^^^^'  Captain  Hicky,  upon  a  voyage  from  Balti'^ 
%  ?X^^  ^^  ^^^^  ^"^  Tonningen,  and  have  been  claimed,  as  the 

property  of  William  Cole,  of  Baltimore. 
The  property  in  the  ship  is  clear,  and  the  caiw  i« 
a  subject  for  further  proof,  as  the  orders  aiid  the 
letter  of  advice  to  the  consignee  do  not  appear, 
though  the  letter  is  referred  to,  and  the  master  is 
i>ut  little  acquainted  with  the  affair. 

The  blockade  of  the  river  Eyder,  which  was  im- 
posed by  the  order  in  council,  of  the  2d  ofOctobert 
1807,  was  discontinued  on  the  13th  of  July  last,  and 
consequently  above  a  month  before  this  vessel  sailed 
from  America,  which  was  upon  the  31st  of  August. 
The  only  question  which  remains,  therefore,  fortbe 
Court  to  decide  upon,  respects  the  certificate  of 
origin  which  was  on  board.  There  is  a  letter  from 
the  French  Consul  at  BaUimore^Xo  the  French  Cop- 
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mi  at  Tonningeny  inclosing  the  certificate  of  origin,     i^^cf« 

*  conformable  (he  says)  to  the  circulor  of  the  Mini-  '    ■■ 

Iter  of  External  Relationjc,  of  the  20th  ofAprU,  1 808.      ^mf^' 

The  cirtificate  states,  that  the  cargo  is  the  produce  ef 

Wartinique,  SlJago  de  Cuba^the  Havanna^  and  New 

Means,     It  specifies  in  what  ships  it  was  imporced 

Qto  the  United  Slates;  and  the  French  Consul  fur* 

ther  citifies,  *^  Que  les  diles  marchandises  ne  pro^ 

nenment  point  de  la  Grande  Bretagne^  ni  de  ses  colo^ 

ties,  ni  de  son  industries  on  de  son  commerce^  and  it 

lears  date  on  the  SOth  of  August,  1809. 

Upon  general  principles,  all  aid  given  to  ihe  French 

(OTernment,  to  enable  it  to  carry  into  effect  the  de- 

^rees  .which  prohibit  all  commerce  with  Great  Brir 

'«m,  and  in  the  produce  and  manufactures  of  that 

country,  under  an  assumption  of  power,  not  ju&ti- 

led  by  the  law  of  nat  ons,  is  a  departure  from  the 

luties  of  neutrality ;  hiicIi  is  sailing  under  the  protec* 

m  of  the  certificates  which  have  been  found  on 

Murd   this,  and  many  other  vessels.    They  profes- 

dly  have  been  procured  by  American  merchants, 

d  granted  by  the  French  Consul,  in  obedience  to 

^  directions  of  the  irencA  government,  and  their 

ect  is,  by  particularly  specifying  the   place  of 

wth  and  manufacture,  and  that  no  goods  of  Jiri^ 

origin  are  amongst  them,  to  exclude  all  articles  of 

Msk  produce  or  manufacture,  fit)m  the  general 

merce  of  the  world.     Jt  is,  in  fact,  an  exiens^ion 

B  power  of  the  French  government,  beyond  their 

dominions,  into  neutral  countries,  and  to  make 

ubjects  of  thoise  countries  instruments  to  carry 

fleet  their  unjust  and  novel  mode  of  hostilities. 

rsons,  who  place  their  property  under  the  pro- 

\  of  surh  iiistiuments,  are  guilty  of  a  depar- 

>m  their  nentralitv,   may  properly  be  consi- 

us  the  agents  of  the  Jretich  i^overument,  ia 
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The  Brig      their  desicnis  against  Great  Britain^  and  vessels  «C 
■  I     .  Situated,  might  be  lawfully  conii^cated.     J5ut  the^ 

^"1^09?^'  principles,  however  just  in  tbemnelves,  had  nevei 
been  acted  upon,  and  no  property  was  condemnec 
upon  them,  till  they  were  called  into  life  and  aft 
cacy  by  His  Majesty's  order  in  council  of  the  1  111 
of  Novemhefy  1807.  After  stating  that  they  n^ 
an  expedient  directed  by  France,  and  submitted  fi 
by  merclKints,  as  part  of  the  new  system  of  warfilii 
against  the  trade  of  this  kingdom,  the  order  d^ 
claied,  tiiat ''  if  any  vessel  should  be  found  carryim 
any  such  certificate,  such  vessel  shoald  be  adjiidge< 
lawful  prize^  together  with  the  goods  laden  thereia.'^ 
If  this  order  is  still  ijn  force,  there  can  be  no  d(mk 
but  that  this  vessel  and  cargo  are  liable  to  coiideuMi 
jtion.  The  question^  therefore  is,  whether  it  basbe^j 
since  repealed.  The  whole  of  that  order  wafi  k 
force  till  April,  and  formed  the  basis  of  the  ncigQ 
.ciation  between  Mr.  Erskine  and  the  Ameriam' fgff: 
verument.  If  it  has  been  revoked,  it  must  have  beoi 
by  the  order  of  the  2Mh  oi  April,  1809. 

It  has  been  argued  on  behalf  of  the  claimants  tbat 
^thas  been  revoked,  that  the  words  of  the  order^ 
the  26th  of  April,  are  general,  "If  his  majesty  is 
pleased  to  revoke  and  annul  the  said  several  (NT- 
ders,  except  as  herein  after  excepted  "  That  the 
order  of  the  11th  of  November,  having  been  before 
mentioned,  is  comprehended  within  this  repeal,  aod 
is  not  excepted,  or  revived,  in  any  of  the  subse- 
quent clauses. 

It  may,  I  think,  be  justly  doubted,  whether  sach 
,can  be  the  true  construction  of  the  order. 
It  must  be  observed,  ttiat  the  order  of  Novemberm  not 
one  simple  regulation,and  relative  only  to  one  subject, 
but  it  is  a  series  of  orders,  consisting  of  eleven  difiereot 
,ar(icles»  .vj^rioua  in  Ibeir  nature,  and  apply inglodi^ 
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ferept  subjects.    The  nine  first  articles  establish      The  Brig 
the  blockade  of  all  ports  from  which  the  Uritish  flag  -^ 

is  excluded,  and  all  trade  in  articles,  the  produce  ^^^i^.  ' 
and  manufactures  of  the  same  countries,  with  a  va* 
riety  of  exceptious,  limitations,  and  instructions: 
but  that  part  of  the  order,  which  relates  to  certificates 
ot  origin^  is  contained  in  the  two  following  articles^ 
the  11th  and  the  12th,  quite  distinct  from  the  others. 
Now^  the  order  of  Aprils  in  the  preamble,  recites 
only  that  part  of  the  order  of  November^  which  im- 
poses the  blockade,  and  prohibits  trade  in  certain 
artides^  but  totally  omits  to  recite,  or  refer  to,  the 
following  part  of  the  same  order  which  relates  to  cer- 
tificates of  origin.  If  the  subsequent  repealing 
clause  was  therefore  conceived  in  tvords,  as  general 
ts  possible,  yet,  if  it  refers  at  all  to  the  recital  in  the 
preamble,  it  might  fairly  be  questioned^  whether  it 
could  be  understood,  as  repealing  more  than  what 
was  before  actually  specified,  and  recited,  namely, 
those  parts  of  the  order  which  relate  to  the  block- 
<i^e  and  commerce.  And  that  they  do  refer  to  the 
pitceding  recital  is  evident,  because  the  words  are, 
^  Whereas  it  is  expedient,  that  sundry  parts  andpro* 
^linoM  of  the  said  orders  should  be  altered  and  re- 
voked, his  Majesty  is  therefore  pleased  to  revoke 
tod  annul  the  said  several  orders."  If  parts  only  of 
^  said  orders  were  to  be  revoked,  what  parts  is  it  n 
Mtural  to  understand,  but  such  as  have  been  re- 
cited in  the  preamble,  and  to  which  alone  the  subse- 
quent provisions,  substituted  in  their  place,  exclu- 
iively  correspond  ?  If  the  recital  consisted  only  of 
^general  reference  by  the  date,  or  of  a  general  de^ 
Option  of  the  order,  however  short  or  imperfect,  it 
d^t  be  supposed  to  comprehend,  at  least  by  im- 
MicatioD,  the  whole  of  the  order;  but  it  contains  a 
QUnute  and  particular    recital   of  the  two  great 
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aI^r]^-     branches  of  which  the  first  part  of  the  order  coi 

•— 8]sted.  namely,  the  blockade  and   the  coDimerct 

190%  %vithout  any  reference  to  the  latter  part  about  tli 
certificate,  which  formed  a  distinct  subject.  Tht 
latter  part  does  not,  therefore  appear  to  have  bee 
in  the  contemplation  of  the  British  government,  an 
there  is  uo  reason  to  believe  that  there  was  any  ii 
tention  of  repealing  it. 

Neither  does  the  repeal  of  this  part  of  the  order  a] 
pear  to  come  within  the  object  and  meaning  of  goven 
inent,  or  declared  in  the  preamble  and  other  part^  ! 
professes,  thai  his  Majesty  **was  desirous  not  to  sal 
ject  those coufitrieswhich  were  in  alliance,  orinamil 
with  Hif<  Majesty,  to  any  greater  inconvenience tha 
was  absolutely  inseparable  from  carrying  intoeflRx 
his  determination,  to  counteract  the  designs  of  bu 
enemies  "  *•  And  whereas  in  consequence  of  difCR 
events  which  have  taken  place,  aft'ecting  the  rela- 
tion between  Great  Britain  and  the  territories  o' 
other  powei-s,  it  is  exf>edieut  that  sundry  parts  ant 
provisions  of  the  said  orders  shoiikl  be  altered  anci 
revoked.'*  And  the  only  order  suttstituted  itith^ 
place  of  the  former  relates  only  to  the  blockade 
Now  it  is  evident  that  the  inconvenience  to  oea 
trals  here  alluded  to,  can  have  been  nothing  €^' 
but  the  very  extensive  blockade  established.  TIm 
**  events  which  had  taken  place,  affecting  the  teffi 
tories  of  the  other  powers,"  could  refer  only  t< 
the  same  point,  and  the  relief  grante<l  by  restrictiiif 
the  blockade  within  the  proposed  limits,  was  coro 
ineosurate  with  the  inconveniences  complained  oi 
and  adequate  to  the  relief  of  them.  To  open  tb< 
blockade,  therefore,  comported  with  every  objed 
then  fiitated,  and  the  repealing  of  that  part  n^hich 
related  to  certificates  of  origin,  seems  to  have  00 
concern  or  connectioa  with  it. 
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ft  was,  howeyer  arffuedi  that  it  was  a  material      /">*  ^"8 

'  o  »  Americans 


benefit  to  neutrals,  to  repeal  this  part,  because  by 

the  regulations  of  several  countries,  which   have      ^tol  ' 

adopted  the  French  regulations,    neutral    vessels 

conid  not  enter  their  ports,  without  such  certificates* 

This  is  not  generally  the  fact,  it  is  true  only  of 

Frmce  and  Spain^  which  have  enforced  Buonaparte's 

decrees,  but  no  other  countries  have  adopted  them; 

Denmark  (or  instance,  to  which  this  cargo  was  going. 

Besides,  though  Great  Britain  might  be  willing  to 

yield  something  for  the  convenience  of  neutral  nations, 

to  confine  for  instance,  her  blockades,  much  within 

the  boundaries  to  which  she  would  be  justified  in  ex- 

teodhig  them;  yet  it  would  be  too  much  to  expect, 

that  for  any  little  casual  advantage  to  them,  by  al- 

lowiog  these  certificates  of  origin,  she  should  give 

effect  to  measures  calculated   totally  to  ruin  her 

commerce.   If  the  French  seize  and  confiscate  vessels 

for  not  having  certificates  of  origin,  it  is  an  open  act 

of  injustice ;  and  Britain  is  under  no  obligation, 

even  by  the  strictest  relations  of  amity  and  friend* 

>ship,  to  prevent  such  unjust  acts  on  the  part  of 

Prance^  at  her  own  expence,  and   by  so  great  a 

KUirifice.     Since  this  is  scarcely  to  be  expected  or 

i^nired,  I  cannot  understand  that  this  part  of  the 

order  in  council,  which  is  so  strongly  worded,  and 

is  accompanied  with  such  solid  reasons,  should  be 

J^voked,  without  the  most  express  words  to  thaj: 

effect,  and  without  any  direct  reference  to  it. 

It  may  be  something  to  discover  from  subsequent 

dcts]of  government,  in  what  light  this  latter  order  was 

considered.    If  we  look  at  posterior  orders  of  coun* 

dl,  they  speak  of  the  order  of  November  "  as  altered'* 

only  by  that  of  Aprils  and  the  words  "  revoked** 

or  ^  repealed  "*  never  occur.    Thus  the  order  of  the 

24tb  May  J  1809,  speaks  of  the  blockade  as  con* 

V  2 
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AliKBir.AV. 

1809. 


tinned  from  the  former  order,  and  as  ^  attend^  hj 
the  latter  order 

The  impression  apoo  my  miod  thereftNPe,  is  tkat 
these  two  articles,  the  10th  and  the  lltli  of  the  oidcr 
in  council,  of  the  1 1th  of  November^  1807,  have 
been  repealed,  and  that  this  vessel  and  cargo 
therefore  liable  to  confiscation.  I  must  coafess,  at 
the  same  time,  that  there  is  an  obscurity  in  the  Oidai 
\¥hich  renders  me  far  from  bein^  perfectly  satisfied^ 
that  this  is  the  true  interpretation  of  them ;  aad] 
i^ould  therefore  recommend  to  the  parties,  to 
the  question  to  that  high  tribunal,  which,  beiiq^< 
posed  of  His  Majesty's  ministers,  is  best  qualified  Id 
explain  the  acts  of  His  Majesty's  government   • 

N.  B.  By  the  subsequent  decisions  in  the  cooitof 
Appeals,  in  this  and  some  other  cases,  which  came 
before  them,  the  lords  were  of  opinion,  that  the 
order  relating  to  certificates  of  origin,  was  repealed 
by  the  order  of  the  26th  of  Aprils  and  tlierefore  io 
all  subsequent  cases,  though  certificates  of  origiti 
were  frequently  found,  they  were  not  consideied  ai 
afibrdiog  ground  for  condemnation. 


N99.  5tfa, 
1811. 


Order  of  7Ui 
Jtm.  i807,DOt 
to  trade  be- 
tween two  ene- 
mies port!,  ap- 
plies onJy  to 
Ter**eU,  taken 
betweentbe  two 
portii,  not 
merely  Intend- 
ing fo  to  trade. 
Blorkade  of 
€)mtenkageH  did 
foiog  to  A  port 


The  Brig  Express,  Simeon  Hasket,  Master. 

npHIS  vessel  was  bound  firom  Boston  to  Defmutrk 
-*-  with  a  cargo  of  copper  in  pigs,  hides,  &c« 
She  was  claimed,  together  with  the  cai^o  for  Mepir^ 
Gray,  of  Boston.  In  the  claim  the  master  aUe4^ 
that  be  was  ''  bound  to  Kid,  a  port  in  J^enm0xk% 
with  directions  from  Mr.  Gray  to  touch  at  Coft$f 
hagen,  and  receive  instructions  from  Messrs.  B}p' 

not  extend  to  other  Damah  ports,  under  the  order  of  the  4th  M9§  1808.   Osfl^ 
of  Uavel  equipment  confiscable.    Fal^  dcitination. 
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fcwiy,  and  Company  there,  and  with  the  proceeds      S^^^e"!! 
he  was  to  purchase  linen  and  other  goods." 


JuDGM£]{fT — Dr.  Croke. 

Four  points  have  been  made  by  the  x^aptors. 

First.  That  this  vessel  was  proceeding  to  trade^ 
between  two  enemy's  ports,  in  violation  of  the  order 
in  council  of  the  7th  of  January^  1807.  But  there  is 
no  proof  whatever  of  any  intention  of  such  trading ; 
because  if  we  take  the  claim,  as  affording  evidence 
of  the  voyage,  the  cargo  was  to  be  disposed  ofalKiel 
only,  and  if  we  credit  the  hypothesis  of  the  captors, 
^^t  the  real  destination  was  Copenhagen^  that  state 
of  the  case  supposes  that  the  cai^  was  to  be  deposited 
there  and  that  Kiel  was  introduced  merely  as  a  decep- 
tion. If  the  facts  were  made  out,  still  the  law  would  fail 
them.  The  order  authorizes  the  seizure  and  con- 
detonation  of  such  vessels  only,  as  are  found  coming 
from  any  port  of  the  enemy,  and  destined  to  such 
smoother  port.  The  mere  intention  would  not  in  any 
case  constitute  the  offence. 

It  was  argued,  secondly,  that  the  port  of  Kid 
^as  blockaded,  under  the  notiQcation  of  the  4th  of 
•Voy,  1808;  that  though  that  port  was  not  mentioned 
by  name,  the  blockade  of  the  port  of  Copenhagen^ 
^nd  the  other  ports  of  Zealand  must  be  uncierstood, 
to  comprehend  all  other  ports  in  Denmark^  which 
^ere  beyond  them,  since  it  was  necessary  to  pass 
l>y  them  in  their  way;  and  it  might  not  be  too  much 
^contend,  that,  in  an  enlarged  sense,  and,  coq« 
^tently  with  the  apparent  intention  of  the  blockade, 
Ac  two  passages  of  the  Sound,  and  the  Belt,  might 
^ot  improperly  be  considered  as  coming  within  the 
^description  of  the  ports  oi  Zealand.  These  arguments 
^ill  not  hold  good,  the  uotiiicatioD  establishes  only 
tbe  blockade  of  the  port  of  Copenhagen^  and  the  other 
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Thei^rif,      p^rtg  of  Zealand,  it  is  not  a  bIo<<kade  generally  o( 

*-i^ '     all  Denmark^  or  of  the  entrance  into  the  uaU%€.    A 

Mill  *  blockade  cannot  be  extended  by  inference,  and  snp- 
position.  It  18  one  of  the  severe  rights  of  m  ar,  which 
are  liable  to  a  strict  and  rigid  interpretation.  The 
order  cannot  be  pressed  beyond  the  plain,  and-definite 
tvords.  As  to  a  mere  blockade,  de  facto,  witbont 
public  notification,  there  i»  neither  evidence  of  an 
investment  of  the  port  of  Kiei^orof  notice  given  to  tho 
Tessel,  both  which  wonld  be  necessary  to  ebai^ 
the  parties  with  the  breach  of  it- 

Thirdly;  Copper  is  said  to  be  a  contraband  article, 
this  copper  was  in  pigs,  and  though  there  aresa 
many  cases,  relating  almost  toeverys|>ecies  of  goods, 
iipcm  which  the  questicm  of  contraband  can  arise,  I 
am  not  aware  of  any  decision  upon  copper,  in  it8 
unmanufactured  state,  independent  of  treaty.  If  it 
were  in  a  slate,  which  was  immediately  applicable 
to  the  fabric  of  ships,  as  in  sheets  for  sheathing,  or 
in  the  proper  form  for  making  bolts,  or  other  ne* 
cessary  parts  of  vessels;  there  could  be  little 
hesitation  in  pronouncing  it  confiscable,  unless 
it  were  clearly  intended  tor  the  purposes  of  mere 
mercantile  navigation.  In  its  inde  state  it  must 
be  considered  upon  the  same  footing,  with  iron 
or  steel,  as  an  article  promiscui  usvs.  In  the  con- 
struction of  the  Swedish  treaty  of  1803,  by  which  all 
manufactured  articles,  immediately  serving  for  the 
equipment  of  ships  of  war,  were  declared  to  be  con* 
trahand,  copper  in  sheets  was  condemned ;  what  was 
doubtful  as  to  its  use,  was  reserved,  and  the  re- 
maining part^  which  was  not  fit  for  that  purpose, 
was  restored.* 

So,  in  the  treaty  with  America,  1795,  copper  iu 
sheets  only,  is  enumerated  amongst  contraband  arti< 
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cl€8,  as  serving  directly  to  the  equipment  of  vessels. 
These  treaties  in  tliewbelveSy  being  matter  of  com-  ' 
pact,  do  not  affect  the  present  question ;  but>  together 
with  the  construction  put  upon  them»  they  point  out 
die  general  understanding  of  the  law  of  nations 
opoD  this  point.  The  cases,  ia  ^bieb  wine,  cheese, 
aud  other  articles,  in  themselves  perfectly  innocent, 
were  condemned,  were  all  cases,  in  which  they 
were  direcUy  applicable  to  the  fitting  out  of  fleets 
vA  ships  of  war. 

Copper  in  pigs  is  not  indeed  immediatefy  useful  for 
aoy  purpose,  but  it  may  be  converted  with  the 
greatest  facility,  in  any  manufacturing  country,  to 
aoy  use  whidi  may  be  required.  The  same  crite- 
rion may  be  properly  adopted  here,  which  has  been 
laid  down  in  so  many  other  cases  of  contraband,  the 
^ployment  of  the  port  to  which  the  article  was 
destined.  If  it  were  a  mere  commercial  port,  this 
ntttal  must  be  presumed  to  be  intended  for  mercan* 
tile  purposes,  the  usual  traffic  in  that  article,  and 
the  fabric  of  merchantmetu  If,  on  the  contrary,  it 
were  going  to  a  port  of  naval  and  military  equipmeoty 
where  a  supply  of  copper,  for  many  purposes,  is  ab- 
^Ittlely  necessary ;  since  it  is  highly  presumable, 
that  it  will  be  manufactured,  and  applied  to  the 
fittii^  out  of  shi|>s  of  war,  the  other  belligerent  has  a 
light  to  intercept  and  conftscate  it.  Now  it  has 
i^er  been  understood  that  Kiet  is  a  port  of  naval 
^Qipment,  though  Copenhagen  is  undoubtedly  so. 
The  fate  of  this  vessel  depends  therefore,  as  far  as 
diis  question  is  concerned^  upon  the  actual  desti- 
nation. 

As  one  of  those  ports  is  blockaded,  and  the  other 
is  free,  the  destination  becomes  the  main  qut^stion 
^kewise,  upon  the  fourth  point,  made  by  the  ca|>- 
U)tb'  counsel,  aqd  which  1  now  proceed  to  con;iuder« 


The  Brig 
Express. 
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i^reJ?  The  notification  of  the  blockade  of  Copenhagen^ 

■  has  not  been  revoked  by  the  repealing  order  of  the 

JSia.^       26th  April  1809.     That  was  not  a  general  revoca- 
tion of  all  blockades  which  had  been  before  estab- 
lished,   but  of  certain    specific  blockades,  whicK 
bad   been  directed  by  particular  orders  in  councik 
there  recited.    The  order  of  the  4th  of  Afojf  1808^ 
)s  not  comprised  amongst  them,  and  therefore  thi^ 

blockade  is  not  affected  bv  it, 

» 

The  master  stales  in  his  claim  that  he  was  bom^ 
to  Kielf  a  port  in  Denmark,  with  directions  fro^ 
his  owners  to  touch  at  Copenhagen^  and  receive  i*^ 
str actions  from  Messrs.  Rybourg  and  Compaw^j 
there. 

It  has  been  laid  down  as  a  general  rule  in  the 
British  Courts  of  Prize,  that  no  excuse  or  pretence 
whatever,  short  of  i\\e  most  insurmountable  neces- 
sity, shall  be  admitted  as  an  adequate  jnstificatioD 
for  a  vessel's  proceeding  to  a  blockaded  port 
Whatever  other  reason  is  assigned,  it  is  presumed 
she  is  going  there  to  trade,  to  which  the  commercial 
state  of  blockaded  ports  afford  large  temptations, 
and  readily  suggests  a  fraudulent  colouring.  The 
present  case  does  not  rest  merely  upon  this  legal 
presumption,  for  I  think  that  there  is  as  cleat*  proof, 
as  a  case  necessarily  involved  in  disguise  can  be 
supposed  to  aflbrd,  that  the  ultimate  destinati^ 
was  to  Copenhagen. 

The  Master  in  his  instructions  is  directed  to  touch 
at  Copenhagen,  to  deliver  a  letter  to  Messrs.  -Bjf' 
hourg,  and  request  them  to  name  a  good  house  at 
Kiel.  "  On  your  arrival  at  Kiel  deliver  your  cargo 
to  the  house  they  recommend."  So  in  the  letter 
to  Messrs.  Rybourg,  "  I  have  ordered  Captain 
,  Hasket  to  wait  upon  you,  and  to  request  yon  to 

name  a  good  bouse    at  Kiel.''     Now  it  seeflM 
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very    improbable     that  Mr.   Gray    should    know      J|[p^gf. 
the  state  of  commerce   at  Kiel,  so  well    as    to  '■ 

send  a  cargo  thither,    without   being    acquainted         vi\\ 
with  a  single  commercial  house  there  to  which  he 
qonld  make  the  consignment.     Many  vessels,  it  ap- 
peared, had  lately  gone  from  the  United  States.     He 
might  have  found  out  by  inquiring  the  names  of  the 
most  respectable  houses  there,  s^nd  it  is  strange  that 
he  should  not  have  known  from  his  own  information 
and  experience,  since  it  appears  in  these  letters  that 
lie  had  been  much  engaged  in  trade  to  the  Baltic^ 
and  had  a  son  settled  at  Petersburs^h.    Aware  as 
he  most  have  been  of  the  danger  of  going  to  Copen^ 
hageuy   the  inconvenience,   at  least,  to  which  the 
vessel  was  exposed,  from  holding  out  a  primary 
destination  thither,    from  the  almost  certainty  of 
being  stopped  by  the  squadrons  cruizing  off  those 
coasts;    is.  it   probable  that  he  should   not   have 
s^vailed  himself  of  these  opportunities  of  finding  out 
a  proper  consignee  at  Kiel^  or  that  he  should  have 
directed  the  proper  inquiry  to  be  made  at  some 
free 'ports,  rather  than  have  incurred  these  risks,  by 
directing  the  vessel  to  touch  at  a  port  which  wa$ 
strictly  blockaded,  unless  he  had  other  views  which 
were'comaected  with  the  blockaded  port  itself? 

To  confirm  this  supposition,  look  at  the  evidence 
of  some  of  the  witnesses  and  the  letters  on  board. 
Something  more  than  touching  at  Copenhagen  is 
th^re  alluded  to.  In  his  information  the. master 
happened  to  forget  that  he  was  going  to  Kiel ;  he 
says,  "  he  was  bound  for  Copenhagen^  and  was 
steering  for  that  port,  that  is,  she  was  making  the 
best  of  her  way  for  that  place."  He  did  not  men- 
tion any  further  destination  to  Kiel.  The  Mate  der 
poses,  that  the  vessel  was  bound  to  Kiely  or  Copen- 
fMgen^  in  the  alternative,  apd  he  adds,   ths^t  he 
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ThePATTT.     laws  of  other  coantries.     If  it  could  be  admitted  at 
'  jnf    j^j.       a  justification,  the  embargo  laws  of  the  United  Stales 

. '  %9i9.         would  in  fact  operate  as  a  repeal  of  the  laws  of 

Great  Britain. 

2dly,  The  ship  is  alledged  to  have  been  leaky, 
and  the  wind  stormy  and  adverse.  This  is  the  only 
question,  and  it  depends  upon  the  evidence,  whetiier 
they  were  compelled  to  go  to  Halifax^  and  could 
not  get  back  to  a  port  in  the  United  States,  if  uuable^^ 
to  prosecute  their  original  voyage. 

1.  The  Master  in  bis  claim  merely  states  that  th^^ 
Tessel  being  unfit  to  perform  her  voyage,  and  beio^i 
apprehensive,  if  he  entered  a  port  in  the  United State^^ 
the  embargo  would  detain  her,  he  determined  to  mak^  ^ 
for  Halijax,  this  is  the  only  reason  assigned  ^j< 
him.  He  does  not  alledge  any  impossibility  to  g<^t 
back. 

2.  Upon  his  subsequent  examination,  and  in  XYhst 
of  the  mate,  they  speak  faintly  as  to  the  possibilify 
of  getting  back,  they  doubt  only  aqd   do  not  di?  • 
rectly  assert  any  impossibility,  or  imminent  dauger. 

But  even  this  slight  assertion  applies  only  to  the 
time  after  the  storm,  one  says  "  after  the  gale,"  th^ 
other  *'  after  the  storm ;"  but  the  course  was  changed 
before  the  storm  came  on. 

3.  On  the  other  hand.  Green,  a  passenger,  swear^^ 
♦*  they  might  have  made  an  American  port,  but  wer^^ 
afraid  of  the  embargo,"  which  agrees  with  the  Maa-^ 
ter's  claim. 

4.  The  log  is  conclusive,    at  six  o'clock  the]^ 
sailed.    At  eight,  the  pilot  left  them.     At  ten,  thej^ 
took  their  departure  from  the  Jsle  of  Shoals.    A  ^ 
twelve,  the  Captain  changed  his  course  for  HdJU^uaS* 
Except  that  they  found  the  ship  leaky,  no  otbeF 
rectson  is  alledged.    The  storm  had  not  b^^.    Vi 
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is  absurd  to  suppose  that  a  vessel  could  not  get 
back  after  leaving  her  port  only  two  hours  before. 

The  excuse  is  not  proved.  The  condemnation  of 
the  vessel  and  cargo  must  follow. 

The  counsel  for  the  claimant  moved  for  the  re- 
storation of  the  flour  and  other  parts  which  might 
have  been  imported  under  the  Governor's  proclama- 
tion of  the  14th  of  March,  1812. 

Sentence. — Under  the  28th  Geo.  indeed,  only  the 
fibip  and  noxious  articles  are  confiscable,  but  here 
all  are  noxious.  The  Governor's  proclamation  not 
being  founded  on  any  Act  of  Parliament  is  void. 
TTie  Act  (49  Geo.  III.  c.  49.)  expired  the  26th  of 
March^  1812;  this  vessel  imported  in  ApriL 


Tie 
Patty. 


181f. 


Instance  Court. 


The  Brig,  Dart,  James  Ramage, 

'"^HE  brig  Dart  was  seized  by  the  Collector,  with  a 

^^    cargo  consisting  of  355  bales  of  cotton,  and  2187 

*^^r8  of  lead.    There  v?as  a  claim  for  the  ship  hythp 

faster,  for  Joseph  F.  Gray  and  John  Taylor  of  New 

Orleans,  and  for  the  cargo,  for  Messrs.  Taylor  and 

^^ay,  Gustavus  and  Hugh  Colhoun,  and  Peter  Gra-- 

^atn  and  Co.  of  Philadelphia.     The  claim   stated^ 

*liat  the  vessel  was  bound  from  New  Orleans  to  Phi" 

^Qdelphia,  sailed  the  16th  of  April,  arrived  off  the 

Capes  of  Delaware  the  17th  of  May,  where  the  master 

deceived  a  letter  from  his  owner's  agents  by  a  pilot 

boat^  which  had  been  waiting  for  him  two  weeks^, 

iQforming  him  that  an  embargo  had  beea  imposed 


1819. 

Not  WW   tiH 
authorised  by 
his  Aiajesty. 
Property  foond 
in  (h«  country  at 
the  ccmmence- 
roent  of  war  not 
liable  to  l>e 
seised.     Wher« 
the  property  of 
the  enemy  is 
protected  he 
may  appear  in  • 
court  of  juttioe. 
Questions  of  ini> 
portation. 
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TiMBrigDAiT.    upon  til  American  vessels,  and  therefore  directed 
JuivSisL       ^™  *^  proceed  with  the  brigantine  and  her  cargo  U$ 
i8A«-         the  port  of  Liverpool  in  Great  Britain,  and  deliTer 
the  same  to  Messrs.  Forde  and  company  at  that  place. 
That  there  not  being  on  board  a  sufficient  quantitj 
of  provisions  or  water,  for  that  voyage,  and  the  crew* 
refusing  to   proceed,  the   deponent   dispatched   the 
same  pilot  boat  to  Philadelphia,  and  informed  Messrs^ 
Gray  and  Taylor  of  the  circumstance,  and  requested 
them  to  give  the  deponent  instructions  for  his  futur^ 
directions.     That  the  brigantine  continued  off  tki^ 
capes  of  Delaware,  waiting  for  the  return  of  t]be  pilot 
boat,  until  the  22nd  day  of  May,  when  it  returaetf 
with   a  new   crew    and  further  instructions  from 
Messrs.  Gray  and  Taylor  to  procure  provisions  from 
some  vessel  on  the  coast,  and  proceed  to  Liverpool, 
and,  if  this  respondent  could  not  obtain  provisions  ia 
that  way,  to  touch  at  Halifax  for  them,  and  then 
proceed  to  Liverpool,  and  they  also  sent  a  certifictto 
from  His  Majesty^s  Proconsul  General,  as  follows: 
''  To  all  to  whom  these  presents  shall  come,  I  Th(h 
mas  William  Moor,   Esq.  His  Britannic  Majestj'i 
proconsul  for  the  middle  and  southern  states  of  ^m^ 
rica,  do  hereby  certify  that  the  brig  Dart,  on  hcf 
arrival  off  the  capes  of  the  Delaware,  was  ordered  bj 
the  owner*s  agents,  in  consequence  of  the  embargo^ 
to  proceed  with  her  cargo  to  Liverpool.     As,  it  is 
impossible,   without   incurring   severe   penalties,  to 
procure  her  provisions  from  this  place  for  her  io" 
tended  voyage,  intends  touching  at  Halifax  for  tte 
purpose  of  procuring  supplies."     That  the  respoo* 
dent  not  being  able  to  get  supplies  from  any  vessels 
on  the  coast,  and  not  entertaining  the  slightest  ioubt 
from  the  said  certificate,  but  that  he  should  be  per* 
mitted  to  take  in  provisions  and  water  for  the  said 
yoyage,  proceeded  to  Hal\faap,  where  ht  arrived  il 
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Ibe  evening  of  Sunday  the  6lh  of  June,  and  anchored  The  Brig  Da«t 
in  the  barbour,  and  on  tbe  Monday  following  in-      j^^  ^^^ 
formed  T.  N,  J^rey  the  collector^  of  the  aforesaid        J8i«- 
circumstance^  who  seized  the  brig. 

Upon  the  admiesion  of  the  claim. 

Sentence.— Dr.  Croke. 

This  American  vessel  was  seized  bj  the  collector 
4>{  the  customs  in  the  port  of  Halifax,  upon  the  7th 
<<)f  June,  for  an  importation  into  Nova  Scotia,  con- 
trary to  law.  Since  that  period^  namely  upon  tbe 
1K)th  of  June,  the  government  of  the  United  States, 
by  a  public  instrument^  has  declared  war  against 
Croat  Britain. 

In  consequence  of  this  events  before  the  Court  can 
consider  (he  question  of  importation/ there  are  two 
more  material  points  to  determine.  By  the  declara- 
tion of  war,  it  is  said^  that  the  claimants  are  become 
enemies^  and  the  «hip  and  cargo  enemy's  property. 
That  not  only  (he  parties  therefore  are  disqualified 
from  appearing  in  a  British  court  of  justice,  but  that 
(be  seizor  is  entitled  to  retain  the  ship  and  cargo^  of 
which  he  hsrs  the  bo7id  Jidc  possession,  by  the  title  of 
occupancy,  as  belonging  to  an  alien  enemy. 

Here  are  therefore  three  questions  to  consider^ 
^rst,  whether  by  the  declaration  of  war  on  the  part 
cf  the  United  States,  without  any  declaration  made 
by  Gremt  Britain,  American  subjects  are  become 
enemies^  and,  secondly  and  thirdly^  supposing  them 
to  be  enemies^  whether  nevertheless  such  conse-r 
quences  as  are  alledged  by  the  captors  would  attach 
upon  their  property  and  persons  in  the  present  case* 

What  shall  constitute  a  state  of  war  between  two 
^countries  has  been  often  debated,  and  the  doctrines 
vhicb  have  been  laid  ilowQ  in  our  English  law  books 


304  CASES  DETERMINED  IN  THE 

ThfBrigD^iiT*  majee^m  at  first  sight  to  be  at  Yariaoce  with  eacb 
'   T I  •. .       other.     If  we  look  at  the  older  authorities^  we  find 
iMU»         it  to  be  an  established  maxim,  that  no  war  can  subsist 
without  the  concurrence  of  the  king,  that  if  all  the 
subjects  of  England  should  make  war  with  a  king  in 
league  with  the  king  of  England^  without  the  royal 
assent,  such  war  is  no  breach  of  the  league.*    "  That 
is  a  time  of  hostility/'  says  Lord  Chief  Justice  Hale,f 
''  when  war  is  proclaimed  by  the  king  against  a  fo- 
reign prince  or  state.     This  and  this  otUy  rendeti 
them  enemies."     It  is  not  however  to  be  understo«4 
to  be  necessary  that  war  should  be  solemnly  declare^ 
by  the  King  of  England.     If  a  war  de  facto  wbsiiti  f 
between  Great  Britain  and  any  other  country,  witln  . 
out  a  regular  declaration^  the  subjects  of  that  couotrjl 
would  be  alie«  enemies.   But  I  apprehend  that  where 
there  is  no  express  declaration  of  war,  the  hostilitiei 
exercised  on  the  part  of  Great  Britain  must  be  saiie^ 
tioned  by  the  sovereign,  or  there  must  be  some  actii 
or  other  proceedings,  which  shew  his  intention  of 
placing  the  country  in  a  state  of  hostility  in  respect 
to  any  given  country.     If  not  an  express  declarationi 
there  must  be  something  equivalent  to  it.    Whatevef 
declarations  of  war  therefore  may  be  made  by  foreign 
powers,  whatever  hostile  acts  may  be  committed  bjf 
them,  or  whatever  means  may  be  adopted  to  repel 
-  them  by  the  sole  authority  of  the  subjects  in  virtue  ol 
the  right  of  self-defence,  the  state  of  mutual  and  re* 
ciprocal    hostilities   between  any   country  and  thi 
British  dominions  cannot  legally  commence  till  the 
king,  in  whom  solely  the  power  of  peace  and  war  it 
vested,  either  by  express  declaration,  or  by  some  other 
manifestation  of  his  hostile  intentions,  such  aa  having 
recourse  to  arms^  has  placed  his  dominions  in  a  ri$M 

^  4lnst.l52.  t  £Eir|TmM'# Tmcti^ vol L p. 245. 
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r  warfare.     When  such  maqifestation  ia  made,  and   TbeBngDAST. 

ot  before,   the  complete  legal  state  of  hostilities      juiysx^ 

lists,  with  all  its  consequences,  aod  since,  the  mo*         ^^^ 

lent  a  man  becomes  an  enemy,  all   his  antecedent 

i^ts  are  annihilated,  it  must  of  course  operate  upon 

il  preceding  transactions.     Nooe  of  the  cases  which 

lare  been  cited  are  inconsistent  with  this  doctrine. 

[o  the  ease  of  the  Noyade,*  in  the  High  Court  of 

Unriraltjr,  where  it  was  said  that  it  was  not  necessary 

lit  both  countries  should  declare  war,  there  was 

I0sof  that  though  Portugal  had  not  declared  war  in 

Jtna,  yet  war  actoally  subsiEifed  on  both  sides,  and  a 

french  agent  of  prisoners  was  resident  in  Portugal. 

b  the  Einighied,\  the  Fortime,X  and  other  cases  in 

1m  courts  of  pri2e,  and  fn  the  case  of  Oom  y.  Bruce 

%  the  king^s  bench,  reported  in  East,  toL  aii.  p.  3S5^ 

a  all  those  cases  actual  waf  ev  the  part  of  Great 

Rrttoin  had  followed  the  declarati#n,  aad  the  acts  of 

ihe  enemy,   and    the  inteimcdiate  time  had  retro^ 

IMtifely  acquired  an  hostile  eharacter.     The  old 

lactrioe  of  the  English  lawyers  has  never  yet  that  I 

Mw  of  been  considered  as  superseded  by  any  wnoie 

Mkm  decisiond^     What  measure  will  be  taken  by 

he  BriHeh  government  in  consequence  of  the  decia^ ; 

iAod  of  war  by  the  United  States,  and  whether  any 

MNWponding  declaration  may  be  made,  or  hostilitiea 

iMsmeedy  has  not  been  ascertained.    But  most  cer* 

My  no  authority  to  detain,  of  condemn,  American 

foperty  has  been  transmitted  to  this  Court.    Till 

MM  stgniieaAioo  of  Hi»  Mi^sly's  intention  has  been 

mdo,  I  camiot  consider  the  subjeets  of  America  m 

Men  enemies,  to  every  purpose  of  law;  I  caonot 

ysolotely  say  that  they  are  disquaUAed  from  appear* 

g  in  a  British  court  of  justice,  or  that  their  pro- 

*  Rob.  iv.  253.  f  Rob.  i.  310.  t  IbicL 
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The  Brig  D4»T,  petty  18  liable  to  be  treated  as  enemy's  property. 
'"'jn^lutT  ^^*^^^*  *  sanction  from  the  British  goTeromeBt^ 
1819.  .  Tbey  may  possibly  be  declared  to  be  enemies  hr 
future^  but  their  present  situation  is  ambiguoof 
Whilst  this  uncertainty  continues^  the  Court  cannon 
reject  the  claim  of  the  parties,  or  condemn  their  pn^ 
perty.  Neither  in  this  state  of  semi-hostilities  wik^ 
the  United  States,  would  it  think  itself  j ustified  "^ 
restoring  goods,  which  may  have  been  already  A^ 
clared  to  be  the  property  of  an  enemy.  If  the  wbiijfa 
of  this  case  turned  therefore  upon  this  point,  I  tboul^ 
direct  it  to  stand  over  till  His  Majesty's  instructioir 
have  been  received  from  England. 

But  it  may  not  be  necessary  either  to  decide  .tliif 
point,  or  to  wait  for  instructions.  Even  taking  it  for 
granted  that  the  subjects  of  the  United  States  htvs 
now  fully  acquired  an  hostile  character,  it  may  still 
be  questioned  whether  this  ship  was  seized  Qfldtf 
such  circumstances  as  would  render  it  liable  to  eoa-' 
fiscation,  on  account  of  hostilities,  or  wh^her  tk 
claimants  would  be  disqualified  from  appearing  hm* 
The  ship  entered  this  port  and  was  seized  before  the 
declaration  of  war  by  the  United  States.  They  likfc  j 
ever  since  been  in  the  custody  of  the  officers  of  tUi 
Court,  under  a  detention  which  on  the  part  of  the 
owners  was  involuntary.  It  was  found  in  the  couiiti| 
therefore  in  time  of  peace,  and  at  the  comneQceaNlll 
of  the  war.  Whether  we  consult  the  writers  upos 
the  law  of  nations,  or  the  municipal  laws  of  thif 
country,  the  person  and  effects  of  an  enemy  so  situated 
cannot  be  detained.  Proceedings  of  this  natnn^ 
which  arise  out  of  a  state  of  hostility^  are  to  be  go- 
verned by  the  law  of  nations.*    That  law,  in  cases  to 


*  Lord  Manffield.  Dimg, 
c.  4.  $  63. 
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inrhich  it  applies,  is  part  of  the  law  of  England.  The  Brig Dibt. 
Whatever  might  formerly  have  been  the  case,  it  is 
now  settled  as  an  established  principle  of  public  iaw^  isiz. ' 
as  it  is  stated  by  Vattel^.  ''  That  a  sovereign  cannot 
retain  the  subjects,  or  the  effects  of  the  enemy  which 
are  found  within  his  dominions  at  the  commencement 
of  a  war,  that  they  come  upon  the  public  faith^  and 
the  sovereign  by  permitting  them  to  enter  has  tacitly 
promised  the  liberty  of  returning  in  safety."  In  the 
British  law,  it  was  provided  as  early  as  Magna 
Cbarta,  that  ''  if  merchants  are  of  a  land  making  war 
against  us,  and  such  be  found  in  our  realm  at  the  be- 
ginning of  the  wars,  they  shall  be  attached  without 
liarm  of  body  or  goods  until  it  be  known,  how  our 
merchants  be  intreated  there,  in  the  land  making  war 
against  us,  and  if  our  merchants  be  well  intreated 
tbere^  theirs  shall  be  likewise  with  us/'  In  the  sta- 
tute of  the  Staple,  27th  Edward  III.  c.  17.  ''  In 
case  of  war,  merchant  strangers  shall  have  free  liberty 
to  depart  the  realm  with  their  goods  freely."  It  was 
more  recently  resolved  by  all  the  judges  '*  that  if  a 
Frenchman  brings  goods  into  England  before  war 
profelaimed,  neither  his  person  or  his  goods  can  be 
seized.'*f  The  same  doctrine  may  be  traced  through 
the  whole  current  of  legal  authorities  to  the  present 
time.  It  being  clear  then  that  this  ship  was  not 
ntble  to  be  seized  on  account  of  the  commencement 
of  hostilities  if  it  had  been  lying  in  iihe  port  in  the 
usual,  course  of  commerce,  the  situation  cannot  be 
made  worse  by  the  seizure  of  the  collector. '  If  indeed 
the  seizure  should  prove  upon  the  trial  to  have  been 
made  upon  good  grounds^  the  vessel  would  have  been 
liable  to  forfeiture^  for  a  breach  of  the  law^  even  if 
peace  had  continued ;  but  if  the  seizure  should  prove 

*  ^/ciOr.  201.pl.28. 
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i8ie.         state  in  which  it  was  at  the  time  of  seisure.     If  tjhi^ 


seizure  was  improperly  roade^  the  owners  by  such 
tious  possession  cannot  be  inj  ured  in  their  rigblts«  Tl^ 
seizor  can  gain  no  additional  advantages  from  wk 
possession.  If  the  parties  were  not  guilty  of  a  breach  ^ 
the  laws,  they  were  innocent,  and  their  coming  iia^ 
this  port  was  a  lawful  entry.   The  seizure  cannot  nal^ 
it  otherwise.  No  advantage  can  be  taken  of  the  def^j^ 
because  it  was  not  the  act  of  the  owners  but  compvN 
sory.    The  question  of  the  breach  of  the  reveavi 
laws,  and  tbe  right  of  seizing  the  property  of  ai 
enemy  are  perfectly  distinct.     The  collector  tmad 
say,  '^  It  is  true  I  seized  this  vessel  for  controicffliiS 
the  British  laws^  but  I  will  now  retain  it  as  eamf^ 
property,"  because  he  had  no  original  right  wkalBNt 
to  seize  it  as  enemy's  property.     If  not  to  soiM 
neither  can  he  have  any  right  to  retain.     It  is  ki*^ 
ever  said,  that  if  tbe  owner  is  become  an  alien  ensBig^ 
be  cannot  appear  as  a  party  in  this  Court  to  chia  bis 
property. 

,  I  know  that  there  is  no  doctrine  more  certun  ttuff 
that  an  alien  enemy  cannot  appear  as  a  pvfy  iai  • 
British  court  of  justice.     Whatever  doubts  mf^ 
have  before  prevailed  from  the  cases,  of  Ricard  M^ 
Betehham,^  of  Camu  and  Biackburne,f  and  otM^ 
ea6es>  it  seems  now  indisputably  settled  by  the  eu^ 
of  Brandon  t.  Nesbii,X  that  no  action  for,  or  i* 
&TOur  of,  an  enemy  can  be  maintained. 

But  to  this  rule  there  are  many  ezceptionsi  Wks^ 
ever  an  alien  enemy  ia  under  the  kingV  proteetion  tha 
disability  is  removed.  If  he  comes  under  a  safe  csa^ 
duct,  if  be  is  a  captive  or  a  prisoner  of  war,  if  Im| 
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les  before  a  war^  and  coatinuefl  by  the  kiog's  TiieBrigBAnr. 
'e,  either  express  or  tacitly,  he  may  sue  his  bond  ~~ 
^Dtract.^  It  is  true  Ibat  all  tbese  cases  suppose  lii 
alien  to  be  coniinorant  here,  and  not  abiding  in 
own  country,  and  that  those  privileges  are 
wed  htm  in  consequence  of  the  protection  afforded 
bis  person;  but  the  same  principles  wiU  apply 
1  equal  force  to  every  case  where  his  property  is 
iected.  If  property  belonging  to  an  alien  enemy, 
ich  is  found  here  at  the  commencenaient  of  a  war, 
not  be  seized,  it  is  under  the  protection  of  the- 
.  With  respect  to  such  property  the  owner  is  in 
^e  and  amity,  and  in  the  king's  peace ;  as  far  as 
;  property  is  concerned  he  is  not  an  enemy.  But 
lis  property  is  thus  under  the  prOtecttali  of  the 
,  how  is  that  protection  to  be  extended  to  tt  but 
the  intervention  of  courts  of  justice?  If  the 
Krs  cannot  apply  there  for  redresA^  whenever  their 
iti  in  such  property  are  iafrioged^  the  protection 
mere  name.  To  tell  foreign  merchants,  ''your 
M  and  goods  it  is  true  cannot  be  seiaedi  but  if 
r  are  seised  you  cannot  institute  a  auit  in  law  to 
)ver  tbem,  if  they  are  proseciuted  criminally  yott 
not  appear  to  defend  them,**  would  be  a  mockery 
injustice  itself.  It  would  be  a  palpable  violatidn 
he  law  of  nations,  and  of  the  public  faith. 
Leeordingly  we  find,  that,  in  the  High  Court  of 
niralty,  alien  enemies,  though  resident  in  the 
Djr's  country,  are  allowed  to  claim  vessels  and  car- 
I  which  are  protected  by  license,  which  are  em* 
red  as  cartels,  or  which  come  under  flags  of  truce, 
mft  conducts.  Licenses  indeed  are  an  express 
JKmty  from  His  Majesty,  but  the  other  cases  de- 
1  upon  the  general  law,  and  upoti  common  usag^ 

• 
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The  Brig  Da»t.   ^^^y  therefore  prove  fullj,  that  where  the  property  of 
Juiysut,      &°  enemy  is  protected,  his  residence  in  an  hostile 
^^^<*         country  does  not  disqualify  him  from  becoming  & 
party  in  a  British  court  of  justice^  and  that  the  pro^ 
tection  granted  to  his  property  gives  him  quoad  Aoc 
a  persona  standi  in  jiidicio.     The  decision  of  tbe 
courts  of  common  law^  where  it  was  held  that  fb« 
reigners  so  resident  could  not  appear^  related  to  coq* 
tracts  which  were  merely  of  a  peaceable  nature^  aad 
had  no  reference  to  the  state  of  war^  such  as  in* 
surances.     But  the  protection  claimed  by  alien'eoe- 
mies  for  property  found  at  the  commencement  of  a  war, 
is  a  right  founded  in  the  laws  of  war  itself^  a  rq[U 
given  them  by  the  universal  practice  of  all  natiooil^ 
and  of  the  British  \tLvr;  inconsequence  of,  andwiO^ 
relation  to  war  itself,  such  rights  are  not  affected  bj 
the  existence  of  a  state  of  war. 

I  conceive  that  this  claim  may  be  supported  opMi 
these  broad  and  liberal  grounds^  but  if  mere  mitltf 
of  form  were  still  required  to  give  a  colour  to  it,  tt 
might  be  observed^  that  the  claim  is  in  reality  gifCOi 
not  by  the  alien  enemy  himself,  though  ultimatrijf 
for  his  benefit^  but  by  the  master  of  the  vessel^  wlio> 
as  being  actually  in  the  country^  and  bound  to  alocil 
allegiance^  is  entitled  to  all  the  privileges  of  sui^fio 
the  king's  courts.  Whether  this  might  be  soffiekit 
to  satisfy  the  strict  rules  of  law^  I  scarcely  thinkft 
necessary  to  inquire. 

I  am  of  opinion  therefore  that  whether  the  subjedf 
of  the  United  States  are  to  be  considered  as  enemiBii 
or  otherwise^  this  property  is  not  liable  to  seixoreOD 
account  of  the  intervention  of  hostilities^  and  thattke 
claimants  are  not  disqualified  from  appearing  ^ 
parties  in  this  Court.  I  admit  the  claim  therefoKi 
and  direct  this  case  to  be  proceeded  in  upon  the  prio* 
cipal  questions. 
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Upon  the  Final  Hearing. 

Sentence — Dr.  Crake. 

This   allegation  is  not  proved^   and  would   not 
amount  to  a  justification  if  it  were. 

1.  The  best  evidence  must  be  produced.  A  refer- 
eoce  is  here  made  to  certain  instructions  to  the  master 
from  his  owners^  a  tetter  and  further  orders  when  he 
was  off  the  capes  of  the  Delaware,  by  which  he  was 
to  prove  that  it  was  not  the  design  of  iiis  owners  to 
iniport  the  cargo  into  Nova  Scotia,  but  that  his  com- 
ing in  was  merely  from  the  want  of  provisions.  He 
lias  not  produced  them. 

Two  inferences 'must  be  drawn  from  the  omission. 
Firsts  That  this  claim  is  'not  supported  by  the  evi- 
dence ;  and^  secondly^  that  these  papers  were  so  ma- 
terial to  his  defence  if  they  supported  it^  it  must  be 
included  from  his  not  bringing  them  forward^  that 
they  would  contradict  his  allegations. 

2.  It  would  not  be  a  justification  if  proved  to  be 
^ue.  Nothing  short  of  a  necessity  can  justify  his 
^tering ;  but  there  was  no  necessity  for  entering 
Qie  port  of  Halifax;  it  was  his  own  voluntary  act. 
The  original  voyage  might  have  been  completed^ 
|rhich  was  to  Philadelphia :  it  was  matter  of  choice^ 
of  mere  prudence^  to  fly  from  the  embargo  at  Hali- 
fax. Entering  the  port  prima  facie  is  an  importation 
(Eleanor,  Hall* J  unless  it  can  be  justified. 

It  cannot  be  explained  away  by  any  illegal  design. 
To  take  in  provisions^  not  from  necessity^  is  an  ex^ 
fartation,  and  contrary  to  law. 

Therefore  the  first  presumption  stands  good^  and 
(his  is  an  importation. 

Condemn. 
*  See  p.  171  St^fra. 
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"^f,  ''        The  Curlew^  Magvet^  and  other  Vessels  upon 

Petition. 


As  all  the  facts  in  these  cases^  and  the  petitions  tbeoi* 
selves  are  fully  stated  in  the  sentence^  it  is  uaneoes- 
sary  to  transcribe  them  here. 

Judgment — Dr.  Croke. 


Tbe ordnance      rfiHESE  petitions  havo  been  presented  on  tbebe- 

and  nayal  de-  1        ■     i  /»     *•    i       . .  ^    i_ 

parhDcntsin  the  "^    half  of  the  lieuteiiant  governor  of  the  province, 

pstT^nipiion  u°  and  of  the  admiral  and  commander  in  chief  of  thesbipi 

MrT/'.^^ori^^ur  "P^**  *Ws  station^  praying,  that  certain  vessels,  some 

"'L'^^hVm'blfc'  ^^^  timber,  and  a  quantity  of  small  arms,  now  beM 

fort  condemn*,  in  the  custodv  of  this  Court,  may  be  delivered  ottf 

turn.    Cases  of      ^      ^_  *'  ^  ^       »»•     itir    •      ^    .  aL 

neceasit J  form     to  the  proper  officors  for  His  Majesty  8  use,  upon  toe 

an  exemption.       j,  .1  ±  ^   j 

^         terms  there  stated. 

Considering  these  applications,  in  some  respects,  M 
of  an  unusual  nature,  the  Court  w^ished  to  hear  the 
arguments  of  counsel  in  support  of  them.  His  Ms* 
jesty's  advocate,  and  solicitor  general  were  beard 
upon  a  former  day,  v^hen  the  Court  took  time  to 
deliberate  upon  some  questions  which  were  of  comi' 
derable  importance,  and  it  has  now  to  give  its  thoA 
opinion  upon  them. 

The  Court  of  Admiralty  has  not  an  arbitrary 
power  of  delivering  up  the  property  intrusted  to  its 
care,  but  it  must  proceed  according  to  the  course  (^ 
admiralty  and  the  law  of  nations,  which  is  the  obfi* 
gallon  imposed  upon  it  by  the  commissions  under 
which  it  is  constituted.  However  high  and  emioeflt 
may  be  the  persons  on  whose  behalf  these  petitions 
are  exhibited,  if  the  prayers  are  not  consistent  witb 
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le  legal  powers  of  this  Courts  it  is  its  duty  not  io    ^J^  ^^ 
zcede  to  fhem.  . 

The  situation  of  all  the  property  applied  for  in  -^"^JU^** 
ese  petitions^  inasmuch  as  conceros  the  proceedings 
the  Courts  is  the  same,  and  therefore  as  far  as  any 
lettions  turn  upon  that  point,  it  may  be  proper  to 
nsider  them  together  ;  adverting  afterwards  to  any 
fl^rences  which  may  in  other  respects  appear. 
This  then  is  property  which  has  been  seized  and 
tained,  in  consequence  of  a  declaration  of  war 
ide  by  the  United  States  against  Great  Britain, 
It  before  any  orders  hate  bee^i  given  by  His  Ma* 
ity  in  council  for  general  reprizals^  and  before  any 
anmission  had  been  issued  to  require  this  Court  to 
judge  and  condemn  such  ships^  vessels,  and  goods, 
shall  belong  to  the  United  States.  Monitions 
ve  been  executed,  but  no  farther  proceedings  have 
on  had.  The  law,  therefore,  by  which  the  Court 
1st  be  guided,  is  such  as  attaches  upon  captures  in 
e  intermediate  time,  after  the  seizure  and  monition, 
d  before  the  cause  is  heard. 

By  the  law  of  nations,  as  universally  received 
d  practised  in  all  civilized  countries,  before  cap- 
res  can  be  considered  as  prize^  they  must  undergo- 
leatence  of  condemnation,  after  a  regular  judicial 
Doeeding^  in  which  all  parties  claiming  an  interest 
ly  be  heard.  Till  a  capture  becomes  thus  invested 
tfa  the  character  of  prize,  the  right  of  property  is 
abeyance,  and  the  possession  of  it  by  the  country 
hieh  has  made  the  seizure,  is  a  sacred  trust,  a  mere 
ttody  for  the  beneBt  of  those  who  may  be  ulti* 
itely  intitled  to  it.  The  suits  which  are  prosecuted 
those  courts  are  proceedings  in  rem,  and  the  party 
10  obtains  a  decision  in  his  favour  is  entitled  to 
e  ship  or  goods  themselves,  agreeable  to  the  rule 
the  civil  law^  si  in  rem  actum  aii  coram  judice^  si 
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contra  possessorem  judicaverit^  jubere  ei  debet^  lit 
Bern  Ipsam  restituat.  * 

Till  adjucatioD^  therefore^  the  capture  being  io 
a  mere  state  of  legal  sequestration^  cannot  be  alien- 
ated or  disposed  of,  in  whatever  hands  the  laws  of 
the  country  may  place  it^  or  whosoever  may  be  ulti- 
mately entitled  to  the  perquisite  of  prize.     Neitber 
the  government  of  the  country  nor  tbe  captors  cu 
apply  it  to  their  own  use^  or  employ  it  in  their  own 
services;  nor  can  it  be  discharged  from  that  custody 
either  by  sale^  or  upon  security^  without  the  cement 
of  all  parties  interested^  (upon  the  maxim  of  vokali 
nulla  fit  iiyuria,)  or  for  the  evident  benefit  of  all 
parties^  (which  affords  a  presumption  of  such  coment) 
as  in  the  case  of  perishable  and  perishing  commodi- 
ties^ or  of  the  probability  of  a  great  length  of  time 
intervening  before  tbe  ultimate  decision.     It  does  not 
then  seem  that  a  Court  of  Admiralty  upon  the  gencNl 
principles  of  the  law  of  nations^  to  which  it  is  booad 
to  adhere^  can^  generally  speakings  decree  tbe  delivery 
of  property  so  situated^  unless  upon  very  particabf 
and  special  grounds.     The  enforcement  of  this  role 
is  ever  provided  for  in  treaties  which  have  been  en- 
tered into  between  Great  Britain  and  other  couDtriei» 
as  in  that  with  Bussia,  and  which  was  acceded  to  bjf 
Sweden  and  Denmark ;   '*  That  tbe  goods  in  litiga- 
tion cannot  be  sold  or  unloaded  before  final  jndg* 
mentj  without  an  urgent  and  real  necessity."  Art 4  . 
add.     The  provisions  of  the  various  acts  of  parlii* 
ment^  and  the  practice  of  the  courts  will  be  found  te 
be  perfectly  conformable  to  the  law  of  natiooi  ^ 
before  stated. 

By  the  Prize  Acts^  in  case  of  captures  broQgl^ 
into  Great  Britain,  the  custody  generally  remnitf 
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tb  the  captors  as  a  trustj  with  the  rtrictest  iojonc-         The 

OS  not  to  break  bulk,  and  subject  to  the  order  of ' 

I  Court  of  Admiralty.    In  His  Maiestv's  dominions      Auguitr^ 

ISlS 

road^  under  the  directions  of  the  Court  of  Vice- 
Imiralty^  the;  are  besides  under  the.  joint  care  and 
istody  of  the  oflScers  of  the  customs^  and  of  the 
kptors  and  claimants.     There  the  last  prize  act :  (45  ' 

to.  Ill  cap.  72.  §  31.)  saysj  that  prizes  shall  stay^ 
Hhout  breaking  bulk^  until  the  same  shall,  by  final 
otence,  have  been  either  cleared  and  discharged, 
r adjudged  and  condemned  as  prize;  or  such  order 
I  is  there  directed  shall  have  been  made  for  releas- 
g  or  deliverfng  the  same.  The  only  interlocutory 
ders  to  that  effect^  directed  by  the  acts,  are  those 
ion  further  proof,  or  upon  appeal.  No  authority 
hatever  is  given  to  the  Court  to  release  or  deli* 
T  the  capture,  either  on  bail,  by  sale,  or  by  any 
her  mode,  before  the  hearing  of  the  cause.  In  the 
termediate  time,  it  is  indeed  subject  to  the  direc* 
om  of  the  Court  of  Vice-Admiralty,  but  those 
irections  are  controuled  by  the  positive  provisions  of 
le  act,  that  the  captures  shall  without  breaking 
nlk  remain  in  custody  till  sentence,  or  till  the  other 
*ro  cases  occur.  The  power  of  giving  directions  is 
mited  to  the  care  and  si^fety  of  the  captures,  for  bet- 
t  maintaining  the  custody,  and  performing  the 
tMt  of  safe  keeping.  Where  indeed  a  cargo  is  in 
mger  of  perishing,  the  Court  may  direct  it  to  be 
M,  because  it  is  for  the  benefit  of  the  parties  to 
Merve  the  value  of  the  goods,  when  the  articles 
lemselves  would  in  effect  be  lost. 
Let  us  now  enquire  into  the  practice  of  the  Courts 
*  Admiralty,  and  their  decisions  which  constitute 
le  common  law  of  those  courts. 
I  directed  the  registrar  to  search  the  records  of 
lis  Courts  whether  there  were  any  precedents  to 
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'nc         shew  that  prise  ships  or  cargoes  have  bees  dettvck^. 

'        upoQ  bail^  or  sold  before  hearings  except  in  the  emm 

J^H^  ^tkw     of  perishable  goods.     It  is  admitted  that  no  pieo^i 

dents  to  that  effect  are  to  be  found.     Upon  potots  if 


general  practice,  especially  of  the  negatife  kind,  mi 
which  are  not  disputed,  decisions  are  rarely  tt  bo 
expected.     It  happens,  however,  that  upon  this  qmm 
tion,  a  decision  is  to  be  found.    In  the  case  of  the  Ck^ 
penhagen,  Mullins  (3  Rob.  178.)  Arnold  noved  As 
Court  to  allow  a  cargo  of  Baiavian  produce  to  ti 
taken  on  bail,  before  the  hearing  the  cause.  On  a  n^ 
gestion  that  it  consisted  of  articles  much  wanted  si 
Copenhagen,  and  for  which  the  market  here  wosUfsl 
afford  an  adequate  price.    The  Court  asked  whsttfff 
it  was  opposed,  or  the  captors  consented ;  to  winek 
it  was  answered,  that  they  did  not  consent.    UpH 
which  Sir  William  Scott  said,  ^'  I  know  of  no » 
stance  in  which  the  Court  has  made  such  an  oidA 
unless  where  all  the  parties  are  consenting  to  it"    < 

It  is  evident  from  what  he  subjoins,  that  the  sal^ 
stance  of  the  petition  in  that  case  has  been  irapeifaily 
stated  in  the  report.  He  adds,  that  **  the  proprrifr 
medy  for  the  inconvenience  stated  in  the  poliW 
would  be  a  commission  for  appraisement  and  ssk'^ 
Now  the  only  inconvenience  stated  in  the  ropoiii 
case  is,  *^  that  the  English  market  would  not  afbrf  • 
an  adequate  price.**  A  commission  of  sale  under  idMik 
the  articles  could  be  sold  only  in  England  ao  far  Airfl 
being  a  remedy  would  produce  the  very  erih  ap|fii* 
hended,  and  therefore  it  is  clear  that  there  mnst  ktff 
been  a  suggestion  that  the  goods  were  of  a  periikiil* 
nature,  in  which  case  the  Court  might  hava  kiid 
such  a  commission.  ^  ^ 

No  doubt  the  prayer  of  these  petitions  nigU  k 
granted  with  the  consent  of  the  pattiai  intirtesb^ 
But  who  are  they  f 
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I,  The  f  ftptors  fcavc  at  ibit  tiiae  bo  kootFn  inter-    cuei^,  kc 

y  (ireseat  at  future ;  though  it  i»  posmble  that  they    

f  acquire^  or  even  may  have  already  acquired^,  a      ^^*/^' 

lo  to  prise  £ron  the  bounty  of  the  Crown.    It  was 

nitted  that  their  conBent  was  inuoatertal^  or  if  the 

ilH  tho«^ht  otherwise^  that  this  conaent  Bi%fat  be 

Wned. 

1.  Ia  the  present  state  of  things  there  ia  a  possi 

ity  of  a  foreign  neutral  interest  which  may  be  aa* 

Md.bj  a  regular  claioi.     Besides  other  countries 

fly  neutraU  till  the  British  QoTemmen  t  has  declared 

r^siibjecta  of  the  United  States  to  be  enemies  by  itt 

ler  for  general  reprisal^  and  by  a  warrant  to  oei^ 

an  their  goods^  this  Court  caaaeit  eoosidet  then  m 

imy's  property. 

Bma  an  otder  from  the  British  Crorernment  to 

IS:  and  detain  vesseU^  would  not  have  that  effect. 

lit  might  be  oviy  i>ro¥isioiia]^  and  must  depend 

OU:  sabeequent  explanation  haying  a  retroactiTe 

WSfc 

w 

Nor  ia  tbe^  declaration  of  war  by  the  enemy  any 
ftnrily  to  condemn  their  property.  It  ta  only  a 
llroge  whAch  the  British  GoYemmeat  may  not 
ih  proper  to  aoeept.  It  may  still  look  to  a  revo€»- 
ft9f  that  declaffation^  and  not  have  recourse  to  arms^ 
)|mr  not  authorize  reprisals.  Seisurea  made  may 
4Mlased;  te  have  been  only  on  the  footing  ofi  a  tem-» 
htty  te^pMstratioo.  The  property  never  having  ac* 
bed  the  character  of  hostile  may  be  restored  to  the 
^Ifrtcam  owner>  who  is  not  yet  disqualified  from 
MMigp  by  any  act  of  the  British  Government. 
L  Hbt  other  ptrty  is  the  King^  to  whom  all  prise 
ginally  belongs^  jure  corome,  as  a  part  of  his  aaoir 
r  fieealipnertogattves,  and  his  ri|^t  not  having  been 
■sfarwdtte  the  oaptora^  he  is  a  party  whose  cauent 
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The    ^        And  this  consent  is  necessary  whether  that  might  be 

'  at  present  actually  vested,  or  only  inchoate  and  re* 

Aupui  7aif     quiring  some  further  act  before  it  becomes  a  complete 

interest.     This  consent  no  person  here  hat  any  autho* 

rity  to  give  On  behalf  of  His  Majesty. 

If  the  consent  of  parties  is  an  indispensable  requiiitej 
before  the  Court  can  deliver  up  the  capture^  the  want 
of  that  consent  must  be  an  insuperable  obstacle  to 
granting  the  prayers  of  these  petitions. 

But  admitting  the  general  law  to  be  as  I  bate 
stated,  it  was  argued  that  where  the  ships  or  goodi 
were  wanted  for  His  Majesty's  service  this  formdl 
particular  exceptions,  and  that  upon  two'grooidi: 
first,  that  prize  belongs  to  the  Crown  ;  secondlji 
upon  a  right  of  pre-emption. 

The  argument  on  the  first  ground  was  thus  sttted: 
''  Prize,  it  was  said,  vests  absolutely  in.  the  Crowi 
immediately  upon  capture,  without  any  interveotiii 
of  courts  of  law.  The  necessity  of  resorting  (t 
prize  courts  was  only  in  consequence  of  the  Kipg^ 
proclamation,  by  which  prize  is  given  to  captontfler 
condemnation.  The  condemnation  enures  only  te 
their  benefit,  and  can  give  the  Crown  no  more  r^ 
than  it  had  before.  The  property  therefore  beieg 
absolutely  in  the  Crown  in  its  private  capacity,  vd 
completely  at  its  disposal,  the  Court,  upon  the  appli* 
cation  of  the  King's  officers,  in  his  public  capacitfi 
ought  to  transfer  it  to  them,  giving  such  securitf 
that  the  King  would  be  no  sufierer/* 

Now^  in  the  first  place^  the  very  basis  if^B 
which  all  this  argument  rests,  however  ingeniouii  '^ 
unfounded,  and  it  is  perfectly  clear  that  the  Kioghtf 
no  vested  right  till  condemnation. 

The  King's  right  to  prize  is  founded  upon  ^ 
rights  of  the  nation  itself,  and  which  therefore  de- 
pends originally  not  upon  the  municipal  laws  of  JBnT 
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f,  but  of   the  law  of  nations.     I  have  already    co»Z!S.&c. 

fwn  that  by  the  system  of  conventional  rules  esta-  ^..._._ 

lied  among  civilized  nations^  no  right  is  held  to      ^**f^/^^ 

till  condemnation. 

t  is  equally  clear  by  the  law  of  Great  Britain. 

be  case  of  Lindo  against  Rodney,  Hhe  nature  of 

e  was  fully  considered^  and  Lord  Mansfield  de- 

A,  that  it  was  ''  the  end  of  a  prize  court  to  bus- 

1  the  property  till  condemnation*/'  that  is^  in 

»r  words^  that  it  does  not  vest  till  that  period. 

t  was  said^  that  *^  condemnation  was  not  necessary 

est  the  property  before  the  prize  acts^  and  that 

r  were  passed  only  in  consequence  of  the  grant  of 

e  to  the  captors^  which  was  not  given  to  them  till 

r  condemnation.''     On  the  contrary^  this  v^as  the 

doctrine  of  the  British  laws  long  before  any  prize  ^ 

existed.     The  first  of  these  acts  was  passed  in 

reign  oi  Queen  Anne.    But  in  the  case  above  re* 

sd  tot^    Lord   Mansfield  quoted  some  ancient 

ties^  one  as  early  as  the  year  1498^  to  prove  that 

he  jurisdiction  of  the  Admiralty  was  formerly 

tj  much  the  same  as  it  is  now^  and  that  no  pro- 

y  vested  in  any  goods  taken  by  a  ship  or  her 

f,  till  a  sentence  of  condemnation  as  good  and 

fol  prize  ;  which  continues  law  to  this  day." 

9  in  the  case  of  Goss  against  Withers  X»  '^  property 

held  not  to  be  changed  till  a  sentence  of  condem* 

on  in  a  foreign  court.''    But  if  the  property  had 

''The  end  of  a  prize  court  is  to  suspend  the  property  till  con* 
idoD,  to  punish  every  sort  of  mbbehavioir  in  the  captors }  to 
!e  instantly^  if  upon  the  most  summary  ezamioation,  there  don't 
t  a  sufficient  ground ;  to  condemn  finaily»  if  the  goods  really  are 
giving  every  body  a  fiur  opportunity  to  ba  heaid.''  £hug^ 
592. 

Undo  V.  Rodnejf. 
lBmrr.69^ 


830  C1SE3  DETERMINED  IN  THE 

f 

the         bttB  held  to  bave  vested  in  the  capturing  coimtrj 
immediately  upoD  capture^  the  property  would  tlm 


Atigua  nfa,     have  been  cbaoged. 

It  appears  therefore  that  the  King  ia  his  prod 
tion  disposes  to  the  captors  only  of  such  right  as  he 
bas,  namely^  the  capture  after  coodemnatiooj  and  tUi 
clause  contains  no  limitation  but  what  before  ezisM 
in  the  Crown  itself. 

2.  But  supposing  that  the  Crown  had  a  ytM 
right,  the  Court  could  not  dispose  of  it»  efen  fiyr 
p«blic  purposes.  Could  it  be  done  in  the  case  sf  a 
private  person,  and  are  the  rights  of  the  King  Is* 
sacred  than  those  of  his  subjects^  or  of  ibfdgp 
claimants  ? 

It  is  said  that  this  property  is  demanded  by  Ik 
King's  officers,  for  his  own  service,  and  that  it  isoolf 
taking  out  of  one  pocket  aud  putting  into  aatthflt 
But  the  property  belongs  to  the  King  as  his  prifsfc 
patrimony,  the  service  for  which  it  is  now  required  ii 
the  public  service  of  the  state.  This  service  ii  fNh 
vided  for  by  parliamentary  grants,  and  no  part  tf  tlie 
King's,  patrimony  can  be  applied  to  it  without  ka 
consent; 

It  was  m  some  measure  admitted  that  the  Geort 
could  not,  generally  speaking,  dispose  of  tbt  Kisffii 
property,  but  another  ground  was  resorted  to,  thstof 
a  right  of  pre-emption  in  the  King's  officers. 

The  acts  of  parliament  shew  that  no  such  rigfatoBiiii 

By  the  clause  of  the  Prize  Act  referred  to(45Ge9. 
III.  c.  72.  ^  28.)  '^  the  navy  victualling  boards  arees* 

powered  to  purchase  naval  stores  found  on  hfui 

foreign  ships  without  proceeding  to  condiii—stina* 
But  this  is  limited  by  the  words  of  the  act,  to  ve«* 
brought  into  the  ports  of  Creat  Britain. 

From  this  clause  two  conclusions  magr  bo  driHOi 
both  adverse  to  the  argument. 
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One  is,  that  it  was  not  the  institution  of  the  legis-    „    ^«  « 
ture  to  extend  this  power  to  the  colonies.  .-.^__ 

The  other,  that  without  such  express  authority  ^^^^' 
ty  could  not  be  purchased  or  sdld  before  condem- 
.tibn,  even  in  Great  Britain. 
By  a  former  Prize  Act  (37  Geo.  III.  cap.  109.  §  6.) 
le'pre^emption  of  prize  ships  was  to  be  offered  to 
t  TftLvy  Board,  and  of  guns,  arms,  and  ordnance 
ires,  to  the  Ordnance  Board,  tp  be  paid  for  by  bills 
'  debentures  according  to  a  valuation.  This  act 
:pired,  and  the  clause  has  not  been  since  renewed, 
ot  whilst  it  was  in  force  it  extended  onlv  to  sales, 
ier  condemnation,  and  it  is  to  be  concluded  from 
that  even  then.  His  Majesty^s  oflBcers  in  those  de* 
rtments,  would  have  no  right  of  pre-emptii9n  with- 
it  such  power  given  them. 

In  truth  then,  the  King's  officers,  and  the  official 
Ntrds  in  the  various  departments  of  service,  naval 
id  military,  with  respect  to  prize  property,  stands 
recisely  upon  the  same  footing  with  other  persons, 
liey  are  not  entitled  to  take  such  property  upon 
lil,  or  to  have  it  sold  to  them,  at  any  periods  of  the 
roctedings  in  prize  causes,  when  such  delivery  or 
df,  covld  not  he  legally  made  to  any  other  persons  ; 
Icy  have  no  right  of  preference  in  pre-emption,  at 
ij  period,  when  prize  property,  may  lawfully  le 
liled,  or  sold,  but  must  come  in  upon  the  same 
tWM,  and  upon  a  perfect  equality  with  every  other 
Hffirent  person.  No  distinction  is  made  in  their 
Toar  with  respect  to  captures  brought  into  the  co- 
nies^ by  any  law,  statute,  practice,  or  precedent 
ifll  which  I  am  acquainted. 

It  is  clear  then  that  this  Court  has  no  power  of 
liog  or  bailing  prize  property  previous  to  a  hear- 
>  of  the  cause,  to  any  departments  in  His  Majesty*s 
vice,  in  the  ordinary  course  of  that  service,  or  for 

Y 
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The         tbeir  ordinarj  exigencies.  But  there  are  certain  ctM 

L_J    of  necessity,  in  which  the  right  of  self-defence,  the 

^f^i^^'     ^^^^  '^^  ^^  nature  and  of  nations,  supersedes  all  infe- 
rior rights,  and  dispenses  with  the  usual  modes  of 
proceeding.  To  provide  for  such  extraordinary  ctie|» 
a  directionary  power  must  of  necessity,  and  from  the 
nature  of  things,  be  entrusted  to  those  to  whom  the 
application  and  the  execution  of  those  laws  is  con* 
mitted.     Such  cases  must  form  exceptions  to  tbege* 
neral  rule  of  the  law  of  nations,  by  which  the  mete 
custodium  inutile  is  assigned  to  the  capturing  mtioi^ 
before  the  decision  of  the  proper  tribunal.    They  mBfl 
form  a  case  which  must  be  fairly  understood  toil 
comprehended  under  the  directionary  power  give| 
to  the  Court  of  Admiralty,  either  by  the  general  liW|^ 
or  the  provisions  of  the  acts  of  parliament. 

Do  the  present  circumstances  of  this  province  pfe* 
sent  such  a  case  as  is  stated  upon  these  petitions^  or ii 
of  public  notoriety  ? 

At  the  time  when  Great  Britain  was  exerting  eveij 
effort  to  conciliate  the  friendship  of  the  United  Statu, 
at  the  very  moment  when  the  principal  subjectofdii- 
pute  had  been  removed,  and  negociations  of  a  pacific 
nature  were  still  carrying  on,  a  party  at  the  bead  of 
affairs  in  that  unhappy  country,  without  the  usual 
forms  prescribed  by  the  law  of  nations,  and  obsened 
by   all   civilized  countries,   suddenly  declared  *ir 
against  Great  Britain  and  her  dependencies.     No  sa- 
gacity could  foresee,   nor  could  the  most  cautiooi 
prudence  think  it  necessary  to  guard  against  an  eTCfit 
so  unexpected.    No  extraordinary  preparations  coold 
have  been  made  by  the  mother  country  for  the  defeace 
of  this  remote  province.     The  army  and  navy  could 
not  have  been  reinforced  and  placed  upon  an  esta- 
blishment adequate  to  the  state  of  hostilities.    At- 
tacked on  all  sides  and  threatened  with  an  invftsioa 
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from  an  enemy  situated  almost  within  sight  of  our  'The 

own  ^hores^  our  coasts  and  our  vessels  exposed  to  . 
plonderers/  there  is  occasion  for  every  exertion  and  ^^^J^* 
for  the  employment  of  every  possible  means  for  the 
protection  of  the  country.  This  certainly  does  consti- 
tntc  a  strong  case  of  necessity  and  self-defence,  and 
calls  upon  this  Court  to  lend  its  aid  by  every  mode 
within  the  compass  of  its  legal  powers.  Under  these 
circumstances  a  petition  is  delivered  into  this  Court 
CD  behalf  of  the  governor  of  the  province  and  the 
commander  in  chief  of  the  military  forces^  stating 
/^that  small  arms  at  present  are  very  much  and  im- 
Bediately  wanted  for  the  defence  of  the  province,  and 
ftat  a  quantity  of  small  arms  are  now  on  board  the 
^Iftips  of  war  and  privateers  belonging  to  the  United 
States  of  America,  and  now  held  as  prize  in  the  cus- 
tody of  this  Court  in  consequence  of  the  United 
States  having  declared  war.  He  therefore  prays 
tbat  the  Court  will  order  the  said  small  arms  and' ac- 
coutrements to  be  delivered  for  His  Majesty's  use 
and  service  to  the  ordnance  storekeeper  at  Halifax, 
Bpon  the  proper  oflBcers  in  that  department  paying 
tBto  the  Court  for  the  use  of  whoever  hereafter  ap- 
pear to  be  interested,  whatever  sum  or  sums  of 
money  it  shall  appear  the  said  arms  are'  worth  upon  a 
&ir  valuation  thereof,  to  be  made  in  the  usual  and 
crikomary  manner." 

I  am  of  opinion  that  the  prayer  of  this  petition 
QQder  all  the  circumstances  may  be  complied  with. 
The  mode  of  valuation  and  payment  being  previously 
approved  of  by  the  Court. 

The  next  petition  is  on  behalf  of  Vicc-Admiral 
^(Twj/trj  commander  in  chief  of  His  Majesty'^  naval 
'orces  upon  this  station. 

It  states  that  ''  there  is  at  present  a  great  want. of 
^^  timber  in  His  Majesty's  naval  yard  at  Halifax; 
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Tiw         that  there  U  a  quantity  of  ship  timber  now  ladep  «a 
........._    board  of  the  schooner  traveller,  a  vessel  which  ii 

Attgmt  7th,  held  in  the  custody  of  the  Court  as  prise  to  His  Ms" 
jesty  iu  consequence  of  the  United  States  of  Amirtn 
baying  declared  war  against  Great  Britain.  Wbick 
timber  is  much  wanted  and  immediately  for  His  Bifr* 
jesty's  naval  service.  He  prays  therefore  that  tkii 
Court  will  order  all  the  timber  ladea  on  board  t|e 
said  schooner  to  be  delivered  for  His  Majesty's  we 
and  service  to  the  naval  storekeeper  at  Halifax  upsa 
the  proper  officer's  depositing  in  this  Court  for  tin 
use  of  whoever  may  be  hereafter  ipterettedj  the  fjdl 
value  of  such  timber  when  ascertained  in  the  onnl 
and  customary  manner/' 

To  this  petition  no  objection  can  be  made^  npoil 
the  condition  mentioned  as  to  the  last  application. 

A  third  petition  is  from  Vice-Admiral  Sawgifi 
likewise  stating  ^'  that  in  consequence  of  the  Oafiai 
States  having  declared  war^  it  has  been  necessarj  kt 
His  Migesty's  serviee  that  a  prison  ship  should  be 
provided  for  the  safe  keeping  of  prisoners  of  wsr« 
who  are  now  become  very  numerous,  that  a  ihip 
called  the  Magnet,  which  is  now  held  in  the  cnitody 
of  tlus  Court  as  a  price  taken  from  the  Amerieam  m 
a  ship  well  calculated  for  a  prison  ship,  and  that  Bv 
Msjesty's  service  requires  the  said  ship  to  be  tminidi- 
ately  employed  for  that  purpose,  there  being  no  Atf 
suitable  vessel  to  be  now  obtained .  He  ther^ore  piftji 
that  the  said  ship  may  be  delivered  over  to  aucb  oft* 
jcers  as  the  said  vice-admiral  shall  appoint  to  tsb 
charge  of  her  for  his  majesty's  use,  upon  the  sbm 
terms  as  proposed  in  the  other  petition." 

This  petition  depends  upon  the  same  prinefki. 
A  fourth  petition  is  on  behalf  of  the  vicemdttinl 
likewise,  stating  ''  that  the  United  States  having  sid- 
denly  declared  vrar  againit  His  Migestjr,  there  iii 
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ot  at  present  under  bis  commaud  a  sufficient  number  tiie 

f  ships  of  war  to  protect  the  trade  of  His  Majesty's  . 

objects  against  the  depredations  of  the  numerous      AMtrth. 

hips  of  war  and  prifateers  which  the  enemy  have 

itted  out>  and  great  and.  heavy  losses  daily  take 

jbce  in  consequence  of  the  weak  state  of  the  squa- 

Iroa  under  his  command.     That  His  Majesty^  ship 

4ea9ta  has  lately  captured  and  sent  into  this  port  a 

^vate  ship  of  war  called  the  Curlew,  which  is  now 

li  the  custody  of  this  Court  as  a  prize  taken  in  war 

kwn  the  enemy^  that  the  said  vessel  is  well  calculated 

fcr  a  cruiser  against  the  enemy^  and  if  immediately 

iMed  out  and  sent  to  sea,  would  render  good  service 

|i  His  Majesty  as  well  in  protecting  theiltrade  of  His 

Mbjects  as  annoying  the  enemy.    .That  proposals 

have  been  made  to  the  admiral  for  immediately  fit- 

Ijbg  out,  manning  and  sending  this  vessel  to  sea  to 

tmise  against  the  enemy.     He  therefore  prays  that 

He  said  privateer  brig^  with  her  guns,  provisions, 

Umunition^  tackle  and  apparel  may  be  ordered  to 

be  delivered  to  the  persons  whom  the  admiral  shall 

ippoint  to  receive  her,  and  fit  her  out  as  a  cruizer, 

stei  the  full  value  thereof  upon  an  appraisement 

bebg  made  in  the  usual  manner  shall  have  been  de- 

NMited   in  the  Court  for  the  use  of  whoever  may 

yfarfter  appetf  to  be  interested^  and  that  the  said 

fem\    is    immediately    wanted   for   His   Majesty's 

ervice." 

This  petition  is  of  a  very  different  description  from 
\m  others.  The  vessel  is  not  applied  for  to  be 
■ployed  in  His  Mqjestjfs  immediate  service,  but  to 
•  delivered  over  to  certain  persons,  who  have  made 
raiMsals  to  the  admiral  to  fit  her  out,  to  man  her, 
od  to  send  her  to  cruize  against  the  enemy;  namely, 
hfc  United  States  who  have  just  declared  war ;  that 
ij  in  sbortj  to  be  fitted  out  as  a  privateer. 
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Cobl[w.&c.         Though  the  benefit  which  would  accrue  to  Hw 


Majesty's  service,  in  protecting  the  trade  of  his  sub- 

^"ijiff^'  j^cts,  and  annoying  the  enemy,  may  be  a  ground  for 
this  application,  yet  the  thing  proposed  to  be  done, 
must  be  lawful  in  itself,  before  the  Court  can  accede 
to  it.  By  the  law  of  nations,  as  well  as  the  municipal 
law  of  this  country,  no  private  vessel  can  cruize  agaioit 
the  enemy  but  under  a  lawful  commission.  Tlie 
power  of  granting  such  commission  is  the  right  oolj 
of  the  Sovereign,  or  of  those  to  whom  he  has  deputed 
it.  The  lord  high  admiral,  when  there  is  one,  ud 
the  lords  commissioners  of  the  Admiralty,  who  wbet 
there  is  no  lord  admiral  are  invested  with  his  generit 
rights,  are  the  only  persons  to  whom  it  is  usual  for 
the  King  to  give  authority  to  grant  such  commissioBS, 
by  themselves  or  by  such  persons  as  they  shall  appoint 
This  commission  to  the  Admiralty  board  is  spectilj 
and  is  usually  issued  upon  the  order  for  generd 
reprisals  against  each  particular  enemy.  Under  thtt 
Commission  the  lords  of  the  Admiralty  direct  their 
warrants  to,  the  governors  of  the  colonies,  and  the 
Courts  of  Vice-Admiralty,  authorizing  them  to  grant 
letters  of  marque.  No  such  warrant  has  been  trans- 
mitted to  this  country.  I  am  not  informed  therefore 
that  there  is  any  power  in  this  country  to  authorize 
such  hostile  proceedings  against  the  Americans  bs^ 
fitting  out  of  privateers. 

By  the  law  of  nations :  If  any  private  subjects 
cruize  against  the  enemy  without  such  commission 
they  are  liable  to  be  treated  as  "pirates*.  How  then 
can  the  Court  grant  the  prayer  of  a  petition,  the  pro- 
fessed object  of  which,  is  the  performance  of  an  act 
contrary  to  law  ?     It  is  the  pride  and  glory  of  Great 

*  Les  subjects  ue  peuvent  agir  d'eux-memes,  et  il  ne  leor  est  pis 
pennis  ne  commettre  aucune  hostilit6^  sans  ordre  da  Souveraui.     • 
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Britain  that  her  conduct  has  alwajs  been  guided  by 
be  strictest  attention  to  the  law  of  nations.  Other 
tates  may  have  equalled  her  in  bravery  and  military 
ame^  but  the  justice  of  her  views^  and  the  scrupulous 
lelicacy  of  her  proceedings^  places  her  upon  an  emi- 
lence  highly  exalted  above  all  other  nations.  I  hope 
hat  her  purity  will  never  be  sullied  by  any  departure 
Vom  those  principles^  or  that  she  should  ever  afford 
t  just  ground  to  the  malignity  of  her  enemies,  who 
ire  too  apt  without  any  foundation  to  charge  her 
Britjh  the  violation  of  public  law  and  acts  of  piratical 
lature.  Whatever  temporary  inconveniences  may  en- 
me,  it  is  far  better  to  submit  to  them,  than  to 
mdeavour  to  prevent  them  by  any  objectionable 
iieans>  such  as  sending  out  private  vessels  to  cruize 
■ithout  a  lawful  commission. 

I  feel  it  therefore  to  be  the  duty  of  that  station  in 
which  I  am  here  placed,  to  refuse  the  prayer  of  this 
petition. 


The 
CUSLIW,  &c. 


August  7th, 


On  the  Petition  of  Sir  John  Warren,  and  Others.      ^^^^/^^^^ 


181f. 


Judgment — Dr.  Croke. 


A  PETITION  has  been  presented  on  behalf  of 
*^  Admiral  Sir  John  Warren^  the  commander  in 
diief  on  this  station.  Vice- Admiral  Sawyer,  the  late 
commander  in  chief,  and  all  the  officers  on  this  sta- 
tioB^  who  have  sent  in  prizes  since  the  declaration  of 
war  by  the  United  States  of  America;  prayings 
that  upon  certain  grounds  therein  stated,  the  Court 
would  order  the  cargoes  of  these  vessels  to  be  un* 
laden^  and  sold  immediately ;  and  the  ships^  together 


Venels  and  car- 
goes detained 
upon  the  Aineri* 
can  declaration* 
and  under  the 
order  in  ooun* 
al3lJul^i81f, 
could  not  he 
■old  or  bailed 
fMerious  to  ad- 
judication, tin* 
Jett  peri«bHble; 
Reaaont  insuffi* 
cieot 
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yw^M  &L   ^^^  ^  proceeds  of  the  cargoes,  to  be  placeA  ia  ft 
' —   state  of  security,  until  His  Majest/s  pleaMra  tbull 
^^4Ui,    \^  known  as  to  the  ultimate  disposal  thereof*     Thtift. 
is  likewise  a  separate  petitioa  for  delivering  i^  yenel 
and  cargo  upon  bail. 

This  is  a  general  application,  and  exIendB  tOiftU. 
the  prizes  in  the  harbour ;  but  I  am  now  inforoMi: 
by  the  king's  advocate,  in  answer  to  the  questiiN^ 
whether  the  consent  of  the  claimants  had  beea  givf^, 
where  then  were  claims,  that  it  is  meant  to  beeooftoii 
to  cases  only  in  which  there  is  no  claim. 

The  general  question  of  delivering  property  npw- 
bail,  or  selling  it,  in  the  intermediate  time  befoie  tk 
hearing  of  the  cause,  has  already  beea  fully  cow* 
dered  in  the  case  of  the  Curlew,  and  the  other  appliv 
cations  of  a  similar  nature.  It  was  there  deekM 
upon  principles  of  the  law  of  nations,  from  th^  uni- 
form practice  of  courts  of  Admiralty,  and  piriir 
cularly  upon  the  authority  of  the  case  of  the  CSopoi* 
Jiagen,  Mullens,*  that  it  was  not  the  usage  of  tke 
Court  to  grant  such  petitions  without  the  consent  of 
all  parties.  No  proclamation  having  issued,  and  no 
prize  act  passed  to  transfer  the  right  to  prize  from  the 
Grown  to  the  captors,  they  have  not  yet  acquired,  tod 
judging  from  the  experience  of  former  wars,  it  is 
even  probable  they  never  may  acquire,  any  ioteceit  in 
many  of  these  captures.  They  are  not,  therefor^ 
«uch  parties  as  by  their  consent  could  justify  the  Cooft 
in  departing  from  the  established  practice.  No  snnh 
authority  is  given  to  the  Court  by  the  order  iacooih 
cil,  of  the  31st  of  July,  which  directs,  that  the  con* 
manders  of  His  Majesty's  ships  shall  detain,  aiA 
bring  into  port  all  American  ships,  and  that  the  utr 
most  care  should  be  taken  for  the  preeervali^ft  rf 

*  %  Rob.  17S. 


ISif. 
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ill  mod  everjr  part  of  the  cargoes.    To  detaia  and    mmm^s^ 
preterve  them  the  Court  it  boiiad;  but  to  doliver    ' 
up,  either  upou  baiU   or-  bj  sale^  is  not  onlj  not    Hmm^iOt, 
directed^  but  appears  to  me  to  be  directljr  contrary 
ta  the  orders.     The  Court  cannot^  upon  anj  sugges* 
tieo  that  it  would  be  ultimately  beneficial  to  the  par- 
ties who  may  eventually  be  intitled^  take  upon  itself 
to  deviate  from  the  orders^  and  to  substitute  some* 
thing  else  in  the  place  of  what  is  there  clearly  en* 
joined.     Upon  general  grounds,  therefore,  the  Court 
would  not  feel  itself  authorised  to  accede  to  the 
prayer  of  this  petition.   But  there  may  be  special  rea^ 
sons,  founded  upon  the  particular  state  and  situation 
of  the  vessels  and  cargoes,  which  may  alter  the  case^ 
wd  take  them  ouft  of  the  general  rule. 

But  no  circumstances,  however  inconvenient,  and 
ewa  imperious,  which  naturally  arise  out  of,  and  are 
vmavoidably  incident  to  the  execution  of  the  order  io 
council,  can  j  ustify  a  deviation  from  it ;  because  all 
sacb  circumstances  must  necessarily  have  been  fore« 
saan  when  the  order  was  made,  and  must  therefwe 
have-  been  comprehended  within  its  scope  and  inten* 
tiim.  Thus  every  detention  of  vessels  and  cargoes 
must  be  attended  with  some  risk  a$id  danger,  from 
winds,  seas,,  and  fire,  and  innumeraUe  other  accidents 
to  which  they  are  liable;  the' greatest  caxe  caq 
scaacely  prevent  embezzlements;  ehargee  andikeavjf 
tgpemsee  must  be*  incurred  in  the  detention  and  pre* 
serrmtioQ  of  the  property ;  a  loss  by  missing  the  pro* 
poe  iiaKi  and  seasons  for  a  market  would  be  very 
pvobaUe;  and  since  inraraficf,  in  any  case,  maybe 
nutter  of  prudence  and  discretion,  not  of  necessity) 
Ae  impossibility  of  obtaining  it,  or  the  extravagance 
of  the  premium,  cannot  take  a  case  out  of  the  general 
nlsi  since  the  parties  may  stand,  as'is  not  unsual  with 
BeMfannta^  their  own  inanaenu 
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These  principles^  vphicb  I  trust  are  solid  aed  Mreli 
founded^  will  appl^'jto  the  greater  part  of  the  allegations 
in  this  petition.     To  the  second,  that  the  risk  will  be 
much  increased  during  the  winter^  as  the  ship  keepers 
must  have  a  constant  fire  on  board.     To  the  thirds 
That  there  is  good  reason  to  believe  the  embezzle- 
ment already  has  been  very  great  in  some  iostaoeei 
which  have  been  di^covered^  and  that  this  evil  will 
undoubtedly  greatly  increase  though  every  possibk 
precaution  should  be  taken.     To  the  sixth — ^that  the 
change  of  waiters  and  ship-keepers  on  each  vessel, 
in  some  instances^  amount  already  to  a  large  shareef 
the  gross  value  of  the  ship   and  cargo,  and  in  all 
cases  now.  amounts  to  a  large  sum  of  money,  and  will 
cause  an  enormous  expense.     To  the  sevenfA^— tint 
the. greatest  part  of  the  prize  cargoes,  if  sold,  most 
be.  exported,  as  the  province  does  not  afford  a  cos- 
sumption  for  the  same,  and  the  winter  season  is  M 
approaching,  which  will  prevent  such  export  b^ore 
the  spring,  and  should  a  sale  of  this  property  be 
made  in  the  winter,  the  loss  in  point  of  value  would 
certainly   on  that  account  be  great.     And  to  the 
eighth,  4hat  it  is  doubtful  if  insurance  on  the  ships  and 
cargoes  in  their  present  state  could  be  effected,  but  if 
it  could  it  certainly  would  be  a  most  extravagmt 
premium. 

But  there  are  other  parts  of  this  petition  whidi 
demand  the  most  serious  attention,  of  the  Conrt, 
under  that  clause  of  the  order  in  council ;  which  di- 
rects that  the  utmost  care  be  taken  for  all  and  every 
part  of  the  cargoes  on  board,  so  that  no  damage  er 
embezzlement  whatever  be  sustained.  The  preamble 
of  the.  petition  states,  that  the  prize  ships  and  their 
cargoes,  now  lying  in  the  port  of  Haltf ax,  are  not,  in 
the  petitioners*  opinion,  in  a  state  of  safe  keeping- 
In  the  first  article,  it  states  that  the. ships  are  moored 
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at  anchor  in  the  harbour  of  Halifax^  and  are  daily 
subject  to  the  risk  of  being  driven  on  shore  by  gales 
of  M^ind^  ai.d  ice/in  a  particular  manner  during  ^the 
winter ;  that  the  constant  attending  to  the  mooring 
of  the  ships,  and  preventing  them  from  getting  foul^ 
has  been  already  a  heavy  expense  as  well  as  trouble; 
and  when  the  ships  of  war  go  to  sea  for  the  winter^ 
it  will  be  impossible  to  get  men  to  perform  that  duty, 
so  that  the  risk  throughout  the  winter  will  be  much 
increased,  and  indeed  almost  certain^  for  if  one  vessel 
should  get  adrift,  she  must  run  foul  of  others^  so 
that  it  is  almost  impossible  to  calculate  the  extent  of 
the  dang*er,  particularly  when  the  bad  and  insufficient 
state  of  the  cables  belonging  to  many  of  the  said 
vessels  is  considered.  In  the  fourth  article,  that  the 
len^rh  of  time  that  the  sides  and  decks  of  the  vessels 
have  been  exposed  to  the  weather  has  made  many  of 
tbeui  leaky,  and  this  is  an  evil  daily  encreasing,  and 
must  be  highly  detrimental  to  the  cargoes  on  board, 
which  are  constantly  receiving  damage.  In  ihe  fifth, 
that  most^  if  not  all  of  the  cargoes,  are  of  that  de- 
scription that  they  will  take  great  damage  from  being 
kept  any  length  of  time  in  a  ship,  and  if  continued, 
the  event  must  be  ruinous. 

The  captors  have  certainly  done  their  duty  in 
bringing  these  circumstances  before  the  Court;  it  is 
proper  that  they  should  be  thoroughly  examined  into, 
and  every  precaution  used  for  the  safety  and  preserva- 
tion of  the  vessels  and  cargoes,  which  their  nature 
and  situation  may  require.  I  apprehend,  therefore, 
that  the  Prince's  order  may  be  executed  according  to 
its  true  meaning  and  intention,  effect  given  to  each  of 
the  clauses  contained  in  it,  and  that  the  Court  would 
likewise  be  performing  its  general  duty,  by  issuing 
commissions  for  the  purpose  of  ascertaining  the  exact 
state  of  the  property,  and  by  making  such  further 
orders  as  may  be  necessary. 


PetidonofSir 
J  Wabrbm,&c 

Kovemhet  4tb» 
181S. 
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I  St.  I  decree^  therefore^  a  commission  to  proper 
persons  of  whom  the  master  shipwright^  and  the  mas- 
ter attendant  of  His  Majesty's  naval  yard  to  be  two^ 
to  inspect  and  examine  the  several  ships  and  vessels 
so  captured  and  brought  into  the  harbour  of  Haltfax, 
respecting  the  several  matters  and  things  alledged 
in  the  said  petition^  and  to  report  in  writing  respect- 
ing the  same^  stating  the  present  state  and  sitaatiM 
of  the  said  vessels,  whether  they  are  in  a  state  of 
safety  or  otherwise;  and  whether  in  their  opinioil 
anj  other,  or  what  places  may  be  found  ftr 
their  better  security,  within  the  harbour  of  Halifix^ 
the  bason,  or  elsewhere;  and  whether  any^  aad 
what  precautions  ought  to  be  employed  for  their  bet*' 
ter  preservation  and  securitj. 

Sdly.  A  commission,  or  commissions,  io  examine 
the  state  of  the  cargoes,  and  to  report  which  of  them 
may  be  safely  entrusted  on  board  the  vessels,  And 
which  from  the  leakiness  of  the  vessels,  or  other  rci* 
sons,  ought  to  be  unladen  and  deposited  in  stores. 

3dly.  And,  thirdly  to  ascertain  what  cargoes  or  ptrfs 
of  cargoes,  are  in  a  perishable  and  perishing  stile, 
and  therefore  ought  tb  be  immediately  sold. 


Upon  the  return  of  these  commissioners,  the  vessdi 
were  directed  to  be  removed  to  a  part  of  the  harbour 
recommended  by  the  commissioners,  and  to  be  safidy 
moored ;  and  new  cables,  and  whatever  else  wss 
wanting  to  be  purchased.  A  considerable  part  of 
the  cargoes  being  found  to  be  perishing  was  ordered 
to  be  sold,  a  few  more  put  into  warehouses,  and  tK 
remainder  were  left  on  board  the  vessels.  Conniiil' 
sioners  were  afterwards  appointed  by  the  crowtf  M 
the  care  and  management  of  these  vessels,  which  bif* 
ing  been  taken  before  the  order  for  reprisals  (IStfr  of 
October,)  belonged  io  His  Majesty  jtire  coronm.  Set 
Post  J  Case  on  the  Petition  of  William  Douglas^  ^e. 
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The  ZoDiACK,  Hague.  Wo«»*jr  lot*. 

r'HE  King's  Advocate  and  Cr  often  UtUackefor  the  Violation  of  a 
Cop/or^.— -Tiiif  ship  has  been  captured  under  the   captor  con- 
vince Regent's  order  for  the  detention  of  American   uc. 
operty^  and  no  restitution  of  her  can  take  place  un- 
w  she  can  divest  herself  of  her  American  character 
r  means  of  some  official  license  or  passport  of  protec- 
Hi«     She  was  proceeding  with  a  cargo  of  provisions 
m^  New  York  to  Lisbon  when  detained  by  His 
[ajest/s  schooner  Alphca ;  and  it  will  perhaps  be 
intended  on  the  part  of  the  claimants^  that  at  the 
me  of  capture,  the  ^Iphea  was  sailing  under  a  flag 
'   truce  to    protect    her  against   the   crqizers  of 
merica,  and  was  therefore  bound  to  refrain  from  any 
Mtile  attack  of  %h».  ships  of  that  country.     But  a 
iieytion  may  arise  horn  far  iht  Alphea,  being  a  ship 
r.yrar,  acting  under  :tbe  MdarsioC  her  goveninient, 
H|14  have  been  justified  in  refraining  frons  this  oap- 
up(.     $he  left  England  completely  equipped  for 
Ei^lityi  wd  has  never  departed  from  tbait  character, 
lie  JtflseWcan :  government  by  affording  her  a  pass- 
art  or  protectkiiif  could  not  change  that  charaieter, 
IMcially  as  such  protection  vms  afforded,  more  for 
Ml  benefit  of  that  government,  than  from  any  view 
f  urbanity  or  reconciliation  towards  Great  Britain. 
fgr  an  act  of  congress,  all  veaiels  carrying  dispatches 
ttween  the  two  eoimtries^  were  entitled  to  fiiTour 
nd  protection,  but  that  act  did  not  pass  upon  the 
pplication,  or  with  the  knowledge  of  the  British 
kiTorament;   it  was  created  aokly  for  the  conve- 
\met  and  advantage  of  America;  under  this  act  the 
UfkM  received  her  passport,  and  was  suffered  to  ro- 
nia  a  short  time  at  Ncm  York,  but  sailed  without 
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The  Zodiac*,  any  dispatches  from  New  York  for  Halifax,  and  had 
.  .^  imh  ^^^^  ^^  board  when  she  captured  the  Zodiack.  She 
i8i«.  carried  letters,  it  is  true,  to  New  York  from  Fal- 
mouth,  in  the  capacity  of  a  packet,  but  without  any 
knowledge  of  the  war,  until  her  arrival  at  New  York, 
where  the  passport  or  flag  of  truce  were  in  some 
measure  imposed  upon  her.  The  commander  of  the 
Alphea  entered  into  no  compact  with  the  AmericM 
government  to  refrain  from  hostilities,  nor  could-sudi 
forbearance  be  required  of  her  upon  any  principle  of 
strict  national  law,  as  in  the  cases  of  cartels,  or  shipl 
of  a  similar  description,  acting  under  the  mutual 
compact  of  good  faith  of  two  belligerent  powen. 
But  at  all  events,  the  property  must  be  condemned 
to  the  King  in  the  first  instance,  and  to  that  qaarter 
the  claimants  or  their  government,  may  regularly jBod 
perhaps  successfully  apply  for  redress,  if  the  captoie 
should  be  considered  improper  or  dishonourable. 

On  the  part  of  the  claimants  the  Solicitor-generd, 
and  Robie. — This  is  a  case  in  which  the  faith  and 
honour  of  the  British  government  are  particalarly 
implicated.  A  ship  of  war  belonging  to  His  Mi- 
jesty,  sailing  under  a  flag  of  truce  and  protected 
against  capture  by  a  passport  of  the  enemy,  his 
thought  fit  to  detain  under  the*Prince  Regent's  1^ 
order  an  American  ship  bound  .from  the  port  of  New 
York,  with  provisions,  to  the  port  of  Lisbon.  Upoa 
no  principle  whatever  of  national  justice  can  aap* 
ture  of  the  sort  be  justified,  and  so  far  from  the  role 
which  has  been  so  faithfully  applied  to  cartels  tod 
ships  of  like  nature  not  applying  in  the  present  in* 
stance^  it  should  be  dealt  to  this  claimant  with 
double  attention  and  indulgence.  The  Alphea  hsi 
not  only  displayed  her  flag  of  truce  for  the  veiy 
purpose  of  securing  that  treatment  wbich^  it  seenn^ 
she  was  unwilling  to  grant  to  others^  but  the  com- 
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lander  of  her  had  in  his  possession  atthe  peri<Mi  of  5n»z»Dt4c«. 
apture,  a  certificate  of  protection  from  the  very  na-  jv^,,^^,Qtb, 
loo  to  which  the  object  of; his  aggression  belonged.  ^®**- 

1 18  immaterial  whether  or  not»she  sailed  from  Eng" 
md  with  hostile  views^  or  when  she  heard  of  the 
Umerican  declaration  of  war.  It  is  also  immaterial 
a  what  mode,  or  under  what  act  of  the  Anierican 
government  she  obtained  her  passport^  as  the  acknow- 
edged  statement  of  facts,  as  well  as  the  depositions 
i  the  cause,  put  it  beyond  a  doubt,  that  upou  her 
Oyage  from  JVezv  York  to  HoUifax,  she  was  using  her 
lag  of  truce  and  passport  for  the  purposes  of  protect- 
ion. Nor  is  it  of  any  moment  to  enquire  whether 
f  not  she  had  any  letters  or  dispatches  on  board  at 
be  time  that  she  captured  the  Zodiack.  She  certainly 
availed  herself  of  the  character  of  a  packet  while  at 
^eip  York,  and  continued  to  in  that  character  until 
)er  arrival  at  Halifax.  Under  these  circumstances, 
liereforc,  so  far  from  its  having  been  the  official 
lilty  of  her  commander  to  pursue  a  hostile  line 
*f  conduct  under  the  order  of  the  Prince  Regent, 
O.  imperative  obligation  devolved  upon  him  from 
be  honour  of  his  own  government,  as  well  as  the 
Iw  of  nations,  to  refrain  from  hostile  operations  of 
Miy  sort  against  the  property  of  Americans.  With 
i%  United  States  he  should  have  considered  him- 
slf  at  perfect  peace.  Any  capture  therefore  of 
a  American  ship  by  the  Alphea  while  in  this 
mdition,  must  have  been  dishonourable,  unjust, 
dd  illegal,  and  so  strongly  do  the  decisions  in 
le  support  of  this  principle  apply  to  the  present 
lie,  that  it  is  not  in  the  power  of  legal  inge« 
nity  to  raise  a  distinction  in  favour  of  the  captors. 
'be  case  of  the  Mary,  Folger,  (5th  Rob.)  contains 
le  fullest  reasoning  in  aid  and  explanation  of  this 
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TbeZoTCAOb  iin|M>riant  doctrine.  (It  was  the  case  of  a  rescue  of 
ifpMwin  lodL  -8rt*t«fc  prisoners  while  under  cartel.)  It  is  there 
^•^  said  by  the  learned  judge  :  ^'  Here  is  a  surprUk^ 
and  retaking  that  has  been  effected  through  a  violk- 
tion  of  contract^  by  persons  pretending  to  act  tpot 
rights  which  they  had  parted  witb^  as  well  by  their 
own  engagement,  as  by  the  nature  of  the  situatiaii  k 
which  they  were  placed.  Such  an  act  is  essentially 
invalid^  and  can  have  no  legal  consequence  attacM 
to  it,  either  for  the  benefit  of  those  persons  tbesH 
selves,  or  for  the  benefit  of  others  who  may  claoi 
through  them/'  This  judicial  remark  is  also  a  iittd 
and  forcible  answer  to  the  objection,  on  the  ptrtsf 
the  captors,  that  the  property  should  at  all  erenti,  k 
condemned  to  the  King,  upon  whose  mercy  or  gMn 
rosify  the  claimants  may  rely  for  future  redress.  But 
the  act  of  capture  being  *'  essentially  invalid  sad 
ill^^al,"  the  property  is  not  only  not  liable  to  tm- 
feiture  in  any  way,  but  is  entitled  to  an  immediate  it' 
cree  of  restitution  that  it  may  be  restored  witlMRit 
delay  to  its  former  state  of  safety.  If  this  be  the  law 
and  justice  of  the  case,  of  which  there  can  he  little 
or  no  doubt,  the  claimants  are  also  entitled  to  da* 
mages  for  the  losses,  costs,  and  expenses  they  btie 
incurred  by  the  illegal  detention  of  this  ship  and  her 
cargo.  Against  this  demand  neither  ignorance  nsr 
necessity  can  be  pleaded,  and,  although,  by  the  grosi 
management  of  the  ship  after  her  capture,  the  ciaiiii* 
ants  have  suffered  materially  from  shipwreck,  as  wdl 
as  other  disasters,  they  are  not  disposed  to  betb* 
dietive  in  this  pursuit,  all  they  require  is  a  ftir  and 
full  compensation  for  the  actual  loss  and  expeasei 
they  have  incurred,  and  this  it  is  hoped,  they  triD 
obtain,  for  the  honour  of  the  Brittsk  government, 
under  whose  authority  this  Court  sits  for  the  ad* 
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ninistration  of  uational  justice,  even  to  an  enemy    The Zodiack. 
fho  has  been  aggrieved  bj  an  undue  exercise  of  the    ^r^^^mber  joth, 
igbts  of  war.  ^^** 

jThe  King's  Advocate  in  reply, — However  inclined 
be  Court  may  be  to  restore  this  ship  and  her  cargo  to 
heclaimants  upon  the  grounds  adopted  by  their  counsel, 
t  cannot  legally  sustain  the  claim  for  damages— such 
;laim  is  an  action  which  no  enemy  can  be  allowed  to 
mrsue  in  any  tribunal  of  the  British  dominions. 

Judgment. — Dr.  Croke. 

The  Zodiack  was  taken  by  bis  Majesty's  schooner 
lie  Alphea,  commanded  by  Lieutenant  Jones,  upon 
I. voyage  from  New  York  to  Lisbon,  with  a  cargo  of 
Bpur  and  rice.  A  claim  has  been  given  by  James 
Hague,  the  master,  for  the  vessel,  as  the  sole  pri)perty 
of  Jonathan  Ogden,  of  New  York»  a  subject  of  the 
IJnited  States ;  and  for  the  cargo,  generally,  on  be- 
balf  of  Mr.  Ogden,  and  all  such  persons  as  shall 
ippear  to  be  interested  ;  not  being  able  to  speak  po- 
litively  to  the  ownership,  the  shipment  having  been 
Hide  by  F.  J.  Sampayo,  a  natural  born  subject  of 
Partugals  and  consigned  to  a  Portuguese  house,  at 
Idsbon. — He  proceeds  to  state,  *'  That  the  schooner 
^y  which  he  was  taken,  was  a  vessel  which  had 
sarried  dispatches  from  the  officers  of  government  at 
Halifax,  to  the  American  Government,  and  had,  for 
lumy  days  previous  to  the  sailing  of  the  Zodiack,  en- 
joyed the  rights  and  privileges  of  a  flag  of  truce, 
loder  the  Act  of  Congress  protecting  vessels  of  her 
lescription  from  seizure^  by  American  ships  of  war, 
lod  he  believes  that  she  sailed  under  a  protection 
Irom  the  American  government;  being  thereby  se- 
rured  against  capture  by  any  ships  belonging  to 
he  United  States  oi  America,*'  and  he  concludes  by 
iraying  restitution  and  damages. 

z 
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The  ZooiicK.         If  tliig  ^1^  merely  a  claim  as  for  American  pro- 

Navember  loth"   V^^7>  *^*^  Couit  would  Certainly  not  proceed  to  ad- 
i8if.         judicate  upon  it^  ][)ecaiise  in  the  hostile^  or^  at  least, 
ambiguous   state   of  the  two   countries,    under  bis 
Royal    Highness    the    Prince    Regent's    Order  in 
Council^  to  detain  and  bring  into  port  all  Tesseb 
belonging  to  citizens  of  the  United  States,  ^vithout 
giving  any  authority  to  condemn  them,  no  propeitf 
of  that  description  could  either  be  condemned  or  re^ 
stored.     But  upon  the  master's  allegation,  that  the 
capturing  vessel  was  sailing  uiuler  a  passport,  or  flag 
of  truce,  a  question  of  a  very  different  nature  ariseSi 
not  whether  American  property,  as  such,  is  liable  to 
seizure,  condemnation,  or  otherwise ;  but  whether  the 
Alphea,  under  the  circumstances  in  which  she  wtf 
placed,  had  any  right  to  detain  this  vessel,  and  to 
bring  her  into  port  in  any  case,  either  generally,  or 
even  under  the  Orders  in  Council,  which  issued  be«^ 
fore  the  capture,  but  were  not  known  to  Lieuti»i8iit 
Jones.     This  is  a  question  of  an  interlocutory  kiodi 
previous  to  any  adjudication  upon  the  property;  add 
if  it  shall  appear  that  the  capture  was  improperly 
made  and  ought  to  be  restored,  the  Court  will  decree 
restitutic^n,  or  otherwise  it  will  remand  the  ship  and 
cargo  to  safe  custody  under  the  order  for  detentioa* 

It  has  been  said,  on  behalf  of  the  captor,  that  if 
this  capture  should  prove  to  have  been  illegallj 
made,  still  that  the  claimant,  as  an  enemy,  couldjiot 
be  entitled  to  receive  it^  but  that  as  in  other  caserof 
captures  where  the  captor  was  disqualified  from 
taking,  it  must  go  to  the  King,  with  whom  it  woold' 
remain  to  make  restitution  to  the  claimant.  That 
the  claimant  in  this  case,  as  an  enemy,  is  not  incapa- 
citated from  suing,  or  receiving  restitution^  has  al- 
ready been  determined  by  the  Court  upon  the  former 
hearings  upon  the  return  to  the  monition  to  procoed- 
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Irial,  arid  likewise  with  respect  to  the  propriety  of  TheZoDiAci. 
intervention  on  the  part  o^  the  Crown.  I  shall  xUcwAer  loth, 
\y  observe  therefore  at  present^  that  there  is  a:n  i8i^» 
lential  difference  between  the  cases  of  non-com- 
ssioned  vessels  and  of  forfeitures  foi*  misconduct^ 
iich  have  been  now  referred  to,  and  this  case,  in- 
nuch  as  that  in  those  cases^  the  general  right  to 
ike  the  capture  from  the  enemy  was  not  called  in 
lestion^  a  general  condemnation  was  supposed,  and 
5  only  point  was  to  determine  to  whom  the  con- 
oined  property  should  beldng.  In' this  case  it  is  the 
i^stion  whether  a  cotidemn'atioti  could  take  pTace  at 
.  If  the  vessel  wais  illegally  captured,  neither  the 
jtor  nor  the  Crown  can  have  any  right  or  interest  in 
Those  were  municipal  questions  as  betvveen 
itish  parties,  this  is  a  question  u^on  tile  law  6t 
tions,  between  country  and  country. 
[t  has  been  denied  likewise  thiafr  the  Court  could 
re,  or  the  claimant  coiild  recover  damages.  But, 
pely,  if  the  Court  has  cognizance  of  the  principal 
ise,  it  must  have  equally  a  jurisdiction  over  all  the 
idents  connected^  with  it.  If  the  party  is  not  dis- 
alified  from  recovering  his  property,  he  must  be 
lally  capable  of  receiving  a  compensation  for  ah 
ary  done  to  it. 

The  first  and  principal  point,  in  this  case,  is  to  as- 
tain  the  real  character  of  the  Alphea,  as  it  appears 
!hridence. 

Upon  the  standing  interrogatories,  Hague,  the 
gter,  swears  "  That  the  schooner,  at  the  time  of 
ittiring  his  ship,  was  actually  sailing  under  a  flag 
Qruce,  with  dispatches  from  the  American  Govem- 
nt  to  the  British  Government." 
George  Brown,  the  first  mate,  has  been  examined 
on  the  claim,  and  he  deposes,  ^'  To  his  having  seen 
^as^rt  in  possession  of  Lieut.  Jones,  which  was 

Z.2 
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The  ZoDiAci.  signed  by  Mr.  Monroe,  the  Secretary  of  State  to  the 
November  loth,  Govemmeot  of  the  United  States,  which  deponeDt 
i9tt.  read  ;  the  substance  and  purport  of  it  was  to  protect 
said  schooner  Alphea,  on  her  return  from  New  York 
to  Halifax,  with  dispatches  for  the  Government  at 
Halifax,  and  he  believes  that  she  had  for  several 
days  previous  to  the  sailing  of  the  Zodiack  enjojed 
the  rights  and  privileges  of  a  flag  of  truce  under  the 
Act  of  Congress  protecting  vessels  of  her  descrip- 
tion from  seizure  by  American  vessels.  He  is  clear 
and  positive  the  Alphea  sailed  under  the  protection  of 
the  American  Government^  from  Mr,  Jones  per- 
mitting him  to  read  the  passport^  and  from  his^  Mr. 
Jones's^  declaration  of  being  so  protected  by  it  ^ 
well  as  the  vessel  under  his  command.** — He  farther 
says  :  '^  that  on  the  day  preceding  the  arrival  of  the 
Alphea  in  this  port^  to  wit^  on  Wednesday  the  fifth 
of  August,  they  were  chased  by  an  American  priva- 
teer schooner^  which  they  supposed  to  be  the  Teazer, 
and  Lieutenant  Jones  finding  that  the  said  privateer 
was  coming  up  with  the  Alphea  very  fast,  called  the 
deponent  up  from  below^  and  told  him  the  privateer 
was  then  in  chase  of  him^  but  that  he^  Lieut.  Jones, 
could  not  take  her^  if  she  came  up^  nor  the  privateer 
take  him^  as  the  Alphea  was  sailing  under  a  flag  of 
truce. — The  deponent  observed  at  the  time^  that  the 
white  flag  was  bent  already  to  hoist  od  the  hauljards 
at  the  foremast^  but  deponent  did  not  see  it  at  any 
time  hoisted  at  the  masthead^  nor  did  he  ever  see  it 
but  on  this  occasion^  which  was  the  first  time  thej 
saw  an  American  ship.  Lieut.  Jones,  some  time  after 
the  privateer  was  gaining  on  him^  ordered  the  flag  of 
truce  to  be  got  ready^  in  the  hearing  and  presence  of 
deponent^  and  then  ordered  this  deponent^  and  all  the 
crew  of  the  Zodiack  below,  and  some  time  after,  u 
deponent  has  since  been  informed^  the  white  flag  wsi 
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hoisted  at  her  foremast  head^  and  kept  there  till  the  *">«  Zodiaci. 
privateer  sheered  off,  when  he  was  called  up  and  ^^^^^  ^^^ 
found  the  privateer  steering  away. — He  further  sajs,  isi*- 
that  the  only  time  Lieut.  Jones  informed  him  that  the 
Alphea  was  a  flag  of  truce,  or  permitted  him  to  read 
the  passport,  was  when  the  privateer  was  in  chase  of 
them.*'— This  is  confirmed  by  the  deposition  of  Wil^ 
liatn  Ray^  the  second  mate,  with  the  additional  cir- 
cumstance, that  "  the  white  flag  was  hoisted  before 
he  was  ordered  below.^ — An  aflSdavit  has  been  made 
by  Yice-Admirar^azc^yer,  then  Commander  in  Chief 
upon  this  station. — He  states,  that,  '^  In  the  month 
of  August  last,  his  Majesty's  schooner  Alphea,  com- 
manded by  Lieut.  William  JoneSj  arrived  in  this 
harbour,  having  a  passport  from  the  American  Govern- 
ment to  protect  her  from  the  ships  of  war  of  that  na- 
tion.— That  the  said  schooner,  as  the  said  Lieut.  Jones 
informed  deponent,  was  protected,  and  in  every  re- 
spect considered,  while  remaining  in  New  York,  as  a 
flag  of  truce,  and  this  deponent  also  considered  the 
said  schooner,  to  all  intents  and  purposes,  to  be  a 
vessel  of  that  character,  and  description. — That  upon 
the  said  Lieut.  Jones's  informing  him  that  he  had 
captured  the  said  ship,  the  deponent  expressed  in 
itroDg  terms  his  surprise  and  displeasure  at  the  im- 
[iroper  conduct  of  the  said  Lieut.  Jones,  for  so  doing, 
ind  on  the  arrival  of  the  said  ship  Zodiack,  at  Liver-- 
pool,  in  this  province,  the  deponent  directed  that 
srery  possible  step  should  be  forthwith  taken  for  the 
mmediate  restitution  of  the  said  ship  and  cargo." 

Besides  these  depositions,  there  is  a  statement  of 
mcts  which  has  been  agreed  to  on  both  sides.  It 
idmits  ''  That  the  schooner  Alphea  is  an  armed 
miter  belonging  to  the  King,  and  commissioned  as  a 
ressel  of  war  in  his  Majesty's  service,  and  commanded 
}y  William  Jones,  a  lieutenant  in  the  Royal  Navy. 
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The  ZontACK. 

N<fvenib§r  JOth, 
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That  the  schooner  Alphea,  in  obedience  to  an  order 
from  the  Admiralty^  received  the  June  mails  from  the 
Genera!  Post  OflSce  at  Falmouth,  with  an  order  to 
deliver  the  same  at  Bermuda,  New  York  and  Halifax. 
That   when   Lieut.  Jones  sailed    from    England  he 
knew  nothing  of  the  United  States  of  America  having; 
declared  war  against  England,  nor  was  it  known  at 
Bermuda,  when  he  arrived  there,  and  delivered  the 
mail  for  that  island  ;  and  that  he  sailed  from  Ber* 
muda  without  any  knowledge  of  the  war  with  Atm- 
rica.     That  on  going  into  New  York,   he  heard  of 
the  American  war,  being  boarded  by  an  officer  be- 
longing to  a  ship  of  war  of  the  United  States,  and, 
after  having  his  papers  examined  by  the  officer^  he 
was  informed,  the  day  after  his  arrival,  that  as  he 
had  brought  a  mail  from  England,  the  Governmeot 
of  the  United  States  would  allow  him  to  deliver  the 
same,  and  to  remain  without  molestation  ;  that,  in  b 
few  days  afterwards,  he  received  a  mail  for  Halifax, 
together  with  a  passport  from  the  Government  of  the 
United  States,  allowing  him  to  depart,  and  to  pursue 
his  voyage  to  Halifax,  without  molestation  from  the 
ships  of  war,  or  privateers  of  the  United  States,  until 
his  arrival  at  Halifax.     That  shortly  afterwards  he 
sailed  from  New  York  to  Halifax,  captured  the  ship 
Zodiack,  in  the  course  of  his  voyage,  and  arrived  safe 
at  Halifax.     That  the  said  schooner  had  during  the 
whole  of  the  aforesaid  voyage,  the  usual  number  of 
guns  and  arms  on  board,  that  belonged  to  vessels  of 
her  class,  with  ammunition  and  warlike  stores  of  all 
sorts,  proper  for  such  a  vessel  in  his  Majesty's  ser- 
vice." 

Before  I  proceed  further  to  the  consideration  of 
this  evidence,  I  must  dispose  of  some  argumeots 
which  have  been  advanced  in  favour  of  the  captor; 
that  it  was  bis  duty  in  every  case  to  take  Jmericon 
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ships  by  his  general  commission  as  an  armed  resBel^  The  zodiacs. 
the  United  States  haying  declared  war^  and  likewise 
under  the  Orders  in  Council^  to  detain  all  American 
property.  Now,  not  to  mention  that  Lieut.  Jones 
bad  no  commission  or  authority  against  the  United 
States,  as  the  declaration  of  war  was  not  known  in 
England  when  he  sailed,  and  that  the  orders  were  not 
known  to  him^  having  issued  only  the  day  before  the 
capture,  upon  broader  grounds  it  is  evident  that 
commanders  of  armed  vessels  are  bound  to  execute 
their  commissions  only  according  to  the  usual  prac- 
tice of  war,  and  that  the  Orders  in  Council,  like  all 
ether  laws  and  authorities  given,  must  be  subject  to 
the  usual  modes  of  interpretation.  There  must  be 
many  tacit  exceptions  to  the  orders  for  detention. 
They  could  not  command  impossibilities^  either  na^ 
tural  or  moral.  It  never  could  be  understood  to  be 
the  intention  of  the  Prince  Regent  to  authorize  any 
proceedings  in  violation  of  the  law  of  nations  nor 
Would  they  afford  any  justification  for  them. 

It  is  not  necessary  to  consider  the  original  state  of 
this  Tessel.  The  question  is  not^  under  what  orders 
she  sailed  from  England,  or  arrived  at  New  York, 
bat  what  was  her  character  at  the  time  of  making  the 
capture. 

By  the  whole  tenor^  then,  of  this  uncontradicted 
testioiony,  it  is  fully  established,  that  at  the  time  of 
wising  this  yessel,  the  Alphea  was  sailing  under  a 
passport,  which  had  been  granted  by  the  proper  au- 
thorities of  the  American  Government,  which  had 
been  accepted,  and  has  been  distinctly  admitted,  by 
the  commander  of  the  yessel.  That  he  had  availed 
hunself  of  the  benefit  of  it^  not  only  whilst  he  con- 
tinued at  New  York,  where  he  would  otherwise  have 
been  seized,  but  likewise  upon  his  voyage  to  protect 
lumself  against  an  enemy's  cruizer.    And  that  the 
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TbeZ(»DiicK.     validity  of  the  passport  has  been  acknowledged  bj 
November  loib,    *''^  Commander  in  Chief  upon  the  station. 

i8i«.  Under  facts  so  clearly  proved,  this  case  becomes 

subject  to  the  application  of  those  principles  of  pub- 
lic law  which  relate  to  captures  made  by  vesseb 
having  a  passport,  or  safe  conduct. 

What  these  are  in  general,  is  so  well,  and  so  com- 
monly  understood,  that   it   is  scarcely  necessary  to 
enter  into  any  long  discussion  concerning  them.    No 
olhrer   in  his  Majestv's  service  can  be  ignorant  of 
them.     It  is  universally  known  that,  by  passports, 
privileges  are  granted   by  nations  at  war   to  parti- 
cular ships,  for  their  mutual  convenience.     They  are 
highly  useful,    since  they  contribute  to  soften  the 
severities  of  war,  and  to  promote  the  restoration  of 
peace.     They  are  therefore  observed  by  all  civilized 
nations  with    scrupulous   delicacy  and  correctness. 
They  are  certainly  in  the  nature  of  compacts,  be- 
cause there  is  something  to  be  done,  or  submitted  to, 
on  both  sides,  and  one  nation  cannot,  by  any  actS; 
bind  another,  without  its  own  consent.    They  maj  be 
therefore,  and  frequently  are,  the  subject  of  treatieSi 
whicli  must  then  be  punctually  observed.     But  it  is 
not  necessary  that  there  should  be  any  express  agree- 
ment between  the  two  nations  in  question,  much  less 
any  particular  contract  entered  into  with  the  persons 
immediately  concerned.     They  are  founded  upon  a 
compact  of  which  the  terms  are  partly  expressed,  and 
partly  understood  from  general  usage,  and  tbej  de- 
pend upon  the  established  conventional  law  of  na- 
tions.    To  a  vessel  thus  employed,  in  a  communica- 
tion  between   the   two   countries,  with  a  passport, 
protection  from  capture  is  granted  by  the  one  nation, 
and  the  other  engages  that  the  vessel  employed  shall 
abstain  from  all  acts  of  hostility.     These  must  be  the 
conditions  necessarily  understood^  for  otherwise  such 
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vessels  would  thereby  be   only  enabled,  under  the    TheZoDuc*. 
protection^  to  annoy  more  effectually  the  protecting   ^     i^TioiZ 
country,  and  without  those  conditions,  understood  or         isi** 
expressed,  no  passports  would  ever  be  granted,  and 
nations  at  war  would  lose  tbe  benefit  derived  from 
them. 

Since  then  to  effect  the  intended  object  the  privi- 
leges must  be  mutual,  as  far  as  the  vessel  bearing  a 
passport,  and  all  vessels  which  she  may  encounter, 
are  concerned,  all  rights  of  war  must  be* suspended^ 
and  a  partial  state  of  peace  must  reciprocally  exist. 
In  case  of  a  violation  of  these  privileges  there  must 
be  the  same  mode  of  redress  on  one  side,  as  on  the 
other.  If  a  cartel,  or  a  flag  of  truce  is  taken,  it  is 
admitted  that  they  may  be  restored,  by  a  Court  of 
Admiralty,  to  an  enemy  claimant.  If  a  vessel  of  that 
description  should  make  a  capture,  the  owners  of  the 
captured  property  would  be  intitled  to  the  same  re- 
medy. A  Court  of  Admiralty  must  be  the  proper 
tribunal  in  both  cases,  and  the  capacity  of  the 
claimant  to  obtain  restitution  is  founded  in  each  of 
them  upon  the  same  principles-— a  partial  cessation  of 
hostilities,  and  his  being,  quoad  hoc,  in  the  King's 
peace. 

A  capture  then,  made  in  breach  of  these  conditions^ 
is  a  wrong  done  to  the  party,  and  to  bis  nation,  and 
is  a  departure  from  the  public  faith.  The  laws  of 
war  are  as  sacred  as  those  of  peace,  and  in  the  execu- 
tioD  of  the  delicate  trust  committed  to  this  Court,  of 
sitting  in  judgment  between  its  own  country,  and 
every  other  nation  in  the  world,  it  is  its  duty,  with 
the  most  unbiassed  impartiality,  to  administer  the 
same  rule  of  justice  to  the  enemy,  as  to  the  most 
friendly  or  allied  nation.  But  to  do  so  is  only  to  act 
ia  conformity  to  the  universal  practice  of   Great 
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TbcZoj»iici.    Britain^  to  a  mode  of  conduct  which  has  ever  f  i 
";  the  basis  of  her  peculiar  character  and  glory.     How- 

1812.  ever  UDjustifiable  may  be  the  proceedings  ot  otber 
nations^  though  they  may  commence  an  unjust  war 
against  her>  in  denying  her  the  right  of  self-defence 
against  hostile  measures  professedly  aimed  at  her 
destruction;  in  refusing  her  the  common  right  of 
claiming  the  services  of  her  own  subjects  in  the  time 
of  danger^  in  virtue  of  that  allegiance  in  which  thef 
have  been  born^  educated^  and  protected;  if  thqr 
should  have  charged  her  with  malicious  and  un- 
founded calumnies,  stilly  even  under  such  provocir 
tiops^  I  trust  she  will  ever  exhibit  the  same  fair  es« 
ample  of  undeviating  justice^  and  unshaken  mif* 
natiimity. 

In  a  case  therefore  like  the  present^  in  whicli  i 
young  and  inexperienced  officer^  through  inadverteacfl^ 
has  been  guilty  of  infringing  a  solemn  duty^  it  istht 
office  of  this  Court  to  remedy  the  evil  as  far  as  ii  in 
its  power,  and  to  place  the  injured  party,  as  near  tf 
may  be,  in  the  same  state  as  if  no  such  capture  hid 
been  made,  by  a  restitution  of  the  property,  and  i 
liberal  compensation  for  all  losses  occasioned  bj  the 
capture  and  detention. 

In  estimating  those  damages,  if  the  first  error  was 
occasioned  by  inadvertence,  I  am  sorry  to  be  uadtf 
the  necessity  of  observing,  that  the  same  excuse  casf 
not  be  extended  to  the  subsequent  proceedings  since 
the  capture.  Vice-Admiral  Sawyer  deposes^  that 
*'  upon  the  arrival  of  the  ship  Zodiack  at  Liverff^ 
in  this  province,  he  directed  that  every  possible  liip 
should  be  forthwith  taken  for  the  immediate  rnstita- 
tion  of  the  ship  and  cargo."  There  was  nothing  to 
have  prevented  their  being  immediately  restored  hj 
the  consent  of  the  captors.    If  any  doubts  or  difficil- 
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ties  had  presented  themselves,  they  might  at  once 
have  been  removed  by  an  application  to  the  Court- 
Instead  of  complying  with  these  directions  of  the  ad- 
miral, three  months  have  been  suffered  to  elapse  since 
the  capture.  It  has  indeed  been  attempted  to  set  up 
an  excuse  for  the  delay  which  has  occurred,  by  a 
statement  that  the  vessel  and  cargo,  with  her  papers 
had  been  delivered  up  to  the  master  with  permission 
to  go  away,  but  that  he  afterwards  refused,  and  in- 
sisted upon  damages.  This  proceeding  aggravates, 
rather  than  alleviates,  the  propriety  of  the  captor's 
conduct.  If  a  restitution  by  consent  was  intended, 
it  sliould  have  been  done  under  the  authority  of  this 
Court,  which  would  have  been  attended  with  little 
or  no  delay.  Such  clandestine  proceedings,  without 
bringing  captures  before  a  proper  tribunal,  after  they 
have  been  brought  into  port,  is  contrary  to  the  estab- 
lished practice  of  civilized  nations^  and  is  prohibited 
under  severe  penalties  by  the  laws  of  the  country. 

The  vessel  then  was  taken  on  the  ist  of  August, 
and  she  arrived  at  Liverpool  on  the  9th.  On  the 
28th  a  petition  was  brought  in  for  an  order  for  the  un- 
livery of  the  cargo,  on  account  of  the  leaky  state  of 
the  vessel,  yet  the  papers  were  not  brought  into  the  re- 
gistry, or  a  monition  applied  for,  till  the  3d  and  3d  of 
September.  The  captor  not  having  given  an  allega- 
tion, a  petition  was  filed  upon  the  t^th  of  September 
for  a  monition  to  compel  him  to  proceed  to  adjudica- 
tion^ stating :  ''  That  the  cargo  was  suffering,  and 
^reat  expense  incurred,  that  the  claimant  had  filed 
his  claim,  and  had  every  reasonable  expectation  that 
the  captor  would  have  consented  to  a  decree  of  res- 
titntion  without  further  delay,  as  hopes  to  that 
^ect  had  been  given  them  on  account  of  the  avowed 
iUegality  of  the  capture;   but  to  this  measure^  tb« 
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The  zoDiAct,  King's  advocate^  on  behalf  of  the  captors^  refused  to 
November  louT  &<^<^c>  becausc  the  petitioner  insisted  upon  prosecut- 
1812.  Jug  ]|]g  elaim  for  damages."  The  King*8  adyocate 
appeared  to  this  monition^  and  moved  to  be  dis- 
charged from  it^  upon  grounds  then  stated^  which 
were  overruled  by  the  Courts  and  the  cause  now 
comes  on  upon  the  claimant's  monition.  Of  the  unne- 
cessary delays  which  have  taken  place  in  this  cause, 
especially  as  it  appears  upon  an  uncontradicted  affi- 
davit^ that  they  were  employed  to  induce  the  claim- 
ant to  recede  from  pursuing  this  j  ust  claim  for  danuigei, 
this  Court  must  express  its  decided  disapprobatioo. 

This  vessel  upon  her  capture  was  ordered  to  pro- 
ceed to  Halifax,  but  the  master  swears^  that  '^  The 
prize-master  being  very  young  and  inexperienced,  he 
has  reason  to  believe  that  in  consequence  thereof 
and  of  the  bad  management  on  board  the  ship,  she 
struck  on  Ragged  Island  reef»  and  received  so  much 
damage  that  she  was  obliged  to  put  into  the  port  of 
Liverpool,  in  this  province.     It  was  found  upon  ex- 
amination that  she  had  received  so  great  damage  that 
it  became  necessary  to  take  out  part  of  her  cargo, 
and  to  keep  the  pumps  going.     In  this  state  she  r^ 
mained  until  the  1 8th,  on  which  day  the  ship  ivis 
delivered  up  to  the  claimant,  when  he  sailed  from 
Liverpool  with  part  of  her  cargo,  the   other  part 
being  brought  to  Halifax  in  vessels  hired  for  that 
purpose,  it  being  necessary  to  lighten  her.     Since  her 
arrival  the  residue  has  been  taken  out  and  placed  in 
stores ;    that  a  considerable  part  of  it  has  been  de- 
stroyed by  the  breaking  down  of  a  store — From  all 
which  losses  and  accidents,  the  voyage  of  the  said 
ship,  and  her  original  destination,  has  been  totallj 
lost,  and  great  damages  and  expenses  have  been  in- 
curred, and  large  sums  of  money  required  for  re- 
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pairs."     This   statement   is   fully  confirmed  by  the    TheZooiicc. 
deposition  of  the  first  mate^  and^  as  far  as  he  had  op-   jf^ber  lotii 
portunity  of  observing^  by  the  second  mate^  and  is         ^8^2. 
uncontradicted  by  any  evidence  on  the  part  of  the 
captor.     Where  a  capture  is  unjustifiable  upon  the 
face  of  it^  the  claimant  is  entitled  to  a  compensation 
for  such  damages  as  may  have  happened  in  conse- 
quence of  it^  even  by  unavoidable  accident.     But  in 
this  case  there  is  a  stronger  ground^  for  the  injury 
to  the  vessel  and  cargo  appear  to  have  been  occa- 
sioned by  the  unskilfulness  of  the  prize-master^  for 
whose  misconduct^  negligence^  or  ignorance^  the  cap- 
tor is  specially  answerable. 

Considering  then  the  manifest  illegality  of  the 
original  capture^  and  likewise  that  the  delay  has 
been  solely  owing  to  the  captors  themselves^  they  can 
have  but  little  reason  to  complain  of  an  undue 
severity^  if  the  Court  decree  to  the  claimants  the 
restitution  of  this  ship  and  cargo^  together  with  a 
full  compensation  in  costs^  damages^  expenses^  and 
demurrage^  for  the  losses  which  have  been  sustained^ 
and  which  it  awards^  not  upon  the  score  of  a  vindic- 
tive penalty^  but  as  a  mere  measure  of  common  jus- 
tice; not  to  punish  the  offender^  but  to  save  harmless 
the  innocent  sufferer ;— not  to  bestow  a  boon  upon 
the  enemy^  but  to  vindicate  the  honour  of  Great 
Britain. 
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Ramoni  Act, 
99  Geo.  in.  c. 
95,  aod  Prize 
•cU  do   not 
cxtcml  to  re- 
parckaftet  of 
▼esuels  not 
seized  as  prize. 
Domicil  con- 
•titnted  by 
three  years  re- 
sidenre  and  a 
longer  uncer- 
taiu  continn- 
ucc. 


I 


The  Schooner  Patriot,  William  Reardcn,  Matiter, 

taken  by  the  Acasta; 

A  CLAIM  was  given  by  Oswald  Lawson^  as  a 
-^^  subject  of  his  jBrifannir  Majesty,  and  as  master 
of  the  vessel  on  behalf  of  himself  for  the  schooner 
and  cai^o,  being  flour,  peas,  and  beans.  He  stated 
that  he  was  bom  at  Newry^  in  Jrekmdy  which  hb 
left  three  years  ago,  and  proceeded  to  Virginia^  ftP 
the  purpose  of  settling  the  estate  of  David  Lawtot^ 
his  brother,  who  died  there ;  that  the  estate  still  re* 
mains  unsettled,  but  as  soon  as  it  is  settled  he  id^ 
tends  to  return  to  his  native  country. 

In  January  last  he  purchased  tlie  schooner  at 
Noi'folk,  in  Virginia,  from  Richard  Billings^  aa 
Englishmafi.  In  January  took  on  board  at  Norfolk 
a  cargo  of  tobacco,  naval  stores,  &c.  on  freight,  the 
owners  residing  at  iVor/o/A:  appointed  him  consigned 
and  directed  him  to  proceed  to  Barbudoes,  thefe 
he  sold  the  principal  part  of  the  cargo;  the  remaia* 
der  with  other  articles  taken  on  board  at  Barbadoeft 
he  carried  on  freight  to  Guadaloupey  in  part  of  pay^ 
ment ;  took  more  on  board  on  freight ;  sailed  fcr 
HcUifax  about  the  20th  May,  but  not  having  re- 
ceived any  information  from  the  owners  of  thecaigo 
at  Norfolk,  as  to  the  names  of  the  persons  at  Halifax 
to  whom  he  should  deliver  the  sugar,  he  resolved 
to  go  to  the  mduth  of  the  Chesapeake  bay,  and  dis- 
patch one  of  his  own  crew  to  Norfolk,  with  a  letter 
to  the  owners  of  the  sugar,  to  inform  him  to  whom 
he  should  deliver  the  sugar  at  Halifax.  There  she 
was  seized  on  the  24th  June  by  an  American  revenue 
cutter  from  Norfolk,  and  was  libelled  in  the  district 
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)f  Virginiaj  for  a  breach  of  the  non-iraporta-      gcWncr 

•»t  Patriot.' 

the  9th  ofJidyy  in  a  Court  at  WiUiamshurghy    f^wmher  txtt. 
agreed  that  the  vessel  should  be  sold  by  the         ^^^^' 
al,  and  the  proceeds  lodged  in  the  Registry, 
ras  sold,  and  purchased  in  for  him,   on  the 
f  Jidy^  by  William  Thompson  his  ajjent,  who 
?d  a  bill  of  sale  from  the  Marshal,  and  then 
pson  executed  a  bill  of  sale  to  the  deponent, 
agar,  belonging  to  merchants  at  Norfolk^  was 
red  on  bonds.    The  remainder  belonging  to 
ants  at  Guadaloupe,  was  sold,  and  the  pro- 
deposited.      In   August  he  purchased  this 
(to   proceed,  to  Lisbon)  with  ftinds  in   the 
of  his  agent  Thompson.    To  prevent  suspi- 
f  the  ship  and  cargo's  being  British  property, 
ite  signed  the  bills  of  lading,  and'  cleared  out 
master. 

J    commander  of  a  French  privateer  having 
ened  to  capture  him,  to  deceive  him,  as  Well 
escape  American  privateers,   he  procured  two 
es,  one  stating  it  to  be  American  property, 
elonging  to  Thompson^  the  other,  which  is  the 
ivoice,  states  the  cargo  to  be  the  deponent's. 
Vam  Reardmiy  the  ostensible  master,  swears 
be  believes   Thompson   to  have    been    chief 
'  of  the  vessel,  and  of  the  cargo,   as  he  at- 
1  to  the  lading  of  it.     So  the  Mate  deposes, 
jre  were  on  board  a  British  plantation  regis- 
ranted  at  Barhadoes  the  20th  of  April,  1812,  ' 
>jifald  Lawson,  "  at  present  of  Bridge  Totcn, 
trhadoesr    A  bill   of    sale    executed    before 
vmilton,  the  British  Consul  iii  Virginia^  the 
yf  February,  1812. 
zoxxvki  of  sale  by  the  Marshal  tb  Thompson^ 
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1 4th  of  August.    And  a  bill  of  sale  from  ThempMOn 
to  Lawsoriy   17th  o(  Auifust. 

On  i/ie  part  of  the  Captors  the  King's  Advocate^ 
and  Uniacke  contended^ — That  the  claimant,  who 
appears  a  BritUh  subject,  in  this  cause,  cannot  be 
considered  as  such,  his  domicil  having  been  paid 
for  several  years,  in  the  United  States  of  America, 
He  was  engaged  in  trade  as  an  American  at  the 
time  of  the  capture,  and  was  then  sailing  under 
American  colours,  though  possessed  of  a  Britisk 
register,  in  which  he  appears  to  be  the  owner  of  the 
ship.  There  is  much  deception  in  every  part  of  the 
case;  the  papers  are  in  general  false,  and  the 
whole  concern  is  enveloped  in  mystery  and  doable 
dealing.  Added  to  all  this,  the  ship  was  seized  at 
Norfolk  for  a  breach  of  some  law  or  regulation  of 
the  States,  or  perhaps  as  British  property,  claimed 
by  Mr.  Lawson  as  an  American^  and  afterwards 
virtually  ransomed  by  him  in  violation  of  the  Piize 
Act.  Upon  these  several  grounds  he  cannot  be 
entitled  to  restitution  or  further  proof. 

The  Solicitor  General  for  the  Clainumt  contenMf 
That  admitting  the  claimant  to  have  been  residing 
two  or  three  years  in  Norfolk^  previous  to  the 
American  declaration  of  war,  such  residence  was 
for  a  particular  and  temporary  purpose,  uncon- 
nected with  views  of  trade,  and  not  completed  at 
the  time  of  the  declaration  of  war.  That  the  claim- 
ant is  a  British  born  subject,  and  should  be  al- 
lowed a  reasonable  time  for  making  his  election  to 
the  present  ambiguous  state  of  affairs,  either  to  re- 
main in  America^  or  to  prepare  for  a  return  to  bis 
native  country,  in  the  event  of  war  being  declared 
by  his  own  government  against  the  United  States  d 
America.    That  should  a  determined  war  exist  be- 
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iwecD  the  two  countries,  he  has  declared  his  inten-      ^  J^ 
lion  of  returniag  home,  and  indeed,  this  is,  at  all      Patriot. 
events,   his  resolution,    when  the  business  which     i^crtmber  i^^ 
carried  him  to  America  is  completed.    The  decep-        ^**^* 
tioQ  and  mystery  alluded  to  in  this  rase  are  per- 
fectly consistent  with   designs  of  innocence  and 
good  faith  on  the  part  of  the  claimant    The  falsity 
of  his  papers  as  well  as  his  ilag  was  intended  as  an 
imposition  ufK)n  American    cruizers.      The  fraud, 
therefore,  is  justifiable,  and   the  claimant  entitled 
to  further  proof,  upon  all  these  points,  if  not  to  the 
restitution  of  his  property.     With  regard  to  the  al- 
ledged  ransom  of  the  ship,  uo  act  of  the  claimant 
in  that  trani^action  can  be  termed  a  ransom,  which 
Can  only  apply  to  cases  of  prize  captured  by  the 
enemy. 

Judgment — Dr.  Croke. 

This  vessel  and  cai^  are  elaitned  as  British  prb^ 
perty.  If  they  shall  prove  to  be  so  the  party  will 
i>e  intitled  to  restitution,  otherwise  they  must  b^ 
imnanded  to  safe  custody  under  the  Orders  in 
(Jouncil,  as  American  property. 
All  arguments  deduced  from  the  register  may  be 
at  once  dismissed.  Whelher  this  document  has 
been  improperly  obtained,  or  whether  the  vessel 
was  intitled  to  it^  are  immaterial  considerations^ 
for  all  the  Acts  of  Parliament  by  which  registers 
toe  regulated,  relate  only  to  the  commerce 
within  the  British  dominions,  not  to  a  trade  like 
this  between  foreign  countries. 

It  was  argued  on  the  part  of  the  captors,  that  the 
repurchase  of  this  vessel  after  it  had  been  seized  in 
the  United  States  amounted  to  a  ransom,  and  came 
within  the  provisions  of  the  Act  49  Geo.  IlL 
and  indeed^  under  the  authority  of  the  case  of 
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^^ lK»dbe*asBii8lA»dbMM<(aT.R.a8B.)  ItboaU 

p^-  jmr.      hold  cbftC  a  reperchane  ofaTgiwd  belbre  oondeBHift- 

^  timi,    ander  die  mtertocntoiy  decrve  of  m  Pm 

Coort  tBn»i  be  canwdrred  ai  a  muoui,  and  vookl 

mbject  the  party  to  ali  Uie  eflecta  of  that  iltfala 

But  it  applin  cmly  to  rmn  whoe  die  fotd  ha 

heeuMMStd  m  pris^  oa  aDCoantof  hoatOitiegi  not 

where  die    Mzore   hai   beea    made  apoD   odier 

grotinda,  »  fi»r  a  breach  of  rereoue  laws  for  » 

stance.    Now  in  die  preKst  case  die  Master  swen 

that  she  waa  seiaed  ibr  a  breach  of  the  Non-Iotv- 

coane  LawsL     Ir  does  not  afipear  from  the  pis- 

ceedin^  aoioa^it  die  papers*  on  what  groond  the 

prosecndoa  waa  iaMiaiiM,rd»  and  therelbre  I tlmk 

the  Coort  is  not  sofficiendy  in  possession  of  the 

mct^.  to  decide  upon  diem^  if  it  should  be  Deoei- 


Very  ^reat  doobts  may  be  entertained  with  re- 
spect to  the  real  property.  From  the  mode  is 
which  the  vessel  was  reporchased  from  the  marineii^ 
in  which  TAooi^aoa  amnaged  every  thing  relatiiig  to 
the  car^,  and  from  the  evidence  both  of  the  nai* 
ter  and  the  mate*  there  is  great  reason  to  beliefc 
that  he  was  owner,  in  part  at  least.  Bat  wiAimU 
entering  into  this  point,  aUowingthe  iactstobetf 
stated  in  die  claim,  and  that  l^misow  was  die» 
disputed  owner  of  ship  and  cargo,  it  becoBNf  t 
question  upon  hh»  nadonal  character,  this  is  deir. 
A  British  subject  may,  indeed,  have  a  tempomy 
jesideoce  in  the  enemy  s  coantry,  for  a  specid 
purpose,  and  LawMtm  swears  that  he  went  to  Amth 
rUa  merely  to  setde  his  brodier*s  aflairs»  and  iiH 
tended  to  return  when  they  were  completed.  Bit 
no  instance  can  be  foimd  in  which  property  vii 
restored,  where  a  man  had  resided  for  three  ysiii^ 
with  an  iadetenniuate  period  of  future  lesidenee  to 


COURT  OF  yXCEtADMIRALTY. 


le  added  to  it.  lie  has  likewise  been  eogs^ed  in 
niffic  uDcoonected  with  his  brother's  coDcems. 
ie  boiighi  this  vessel,  and  employed  her  in  frei|i^ht* 
ig  AmericoH  gqods.  If,  indeed,  he  had  intended 
•  return  to  Great  Britaiu  in  this  voyage,  he  might 
iftVe  invested  his  funds  in  a  cargo,  for  the  purpose 
4  withdrawing  it,  with  himself,  to  his  native  conn- 
try%  But  no  such  design  appears ;  he  does  not  in* 
aviate  that  such  was  bis  intention,  and  as  he  states 
that  he  proposed  to  continue  in  the  United  Slates 
liU  his  brother's  affairs  were  wound  up,  which  was 
sot  yet  done,  it  was  evidently  his  intention  to  re- 
tam  with  his  vessel  to  the  United  States^  which  was 
1^1  to  continue  in  carrying  on  an  American  trade, 
■ot  connected  with  his  brother's  concerns,  and  aflter 
hostilities  had  commenced. 
I  condemn  the  ship  and  cargo. 


Seboooer 
Patriot. 

i 

iVmp6«rsd, 


warn 


The  Abigail,  Johnson 

ON  the  part  of  the  Captors,  the  King's  Advocate^ 
and  Crojion  Umacke.-^This  ship  is  claimed  by 
the  enemy,  under  a  protecting  licence  granted  to  Sa^ 
wsnd  Williams^  Esq.  of  London^  and  not  to  any  one 
of  the  several  claimants  of  the  ship  or  caigo.  She 
WM  captured  by  an  American  Privateer,  on  her 
voyage  from  Liverpool  to  Norfolk^  on  the  ground 
of  her  having  the  licence  on  board  as  a  British 
pMsport,  and  was  recaptured  by  Sir  John  Beres- 
^drd^  in  the  Poictiers^  who  brought  her  to  this 
port  for  adjudication.  At  all  events,  the  captors 
iie  entitled  to  salvage,  the  property  having  been 
put  io  jeopardy  by  the  capture.    It  is  true  Mr.  Ma- 

2  A  2 
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licence.  Ez>> 
porter  neither 
lader  or  owner. 
SidTage  not 
dne  for  retcik> 
IDS  a  ship 
wmchhadbecB 
seiied  for  a 
breach  of  the 
lawsofittows 
country. 
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hnwLtt.      dison  h^B  snhai\ttei\  all  cases  of  this  natere  to  the 


■   consideration  of  congress,  but  there  exists  a  strtw 
atis.  *      probability  that  American  ships  availing  Chemsdfil 
of  an  enemy^  protection  will,  in  the  coortsoftbdf 
own  country,   be  adjudged  liable  to  conrdettifiatiolf 
If  so,  there  is  a  merit  in  the  re-capture,  for  wbksk 
the  captors  are  entitled  to  be  paid.     Bat  it  Mjf 
also  be  contended  that  the  licence  itself  can  afibid 
no  protection  to  the  ship,  it  not  having  been  gnifiled 
upon  the  application  of  the  claimants,  and  itMt 
appearing  to  have  been  obtained  even  on  their  ii^ 
count.     The  construction  of  such  licences  cannot 
be  too  strict,  as  it  is  the  intention  of  tbegOfe» 
ment  to  grant  them  only  to  those  with  whom  thi 
indulgence  may  be  safely  trusted.     Mr.  WiUiHH 
is  here  the  only  grantee^  and  yet  the  shippen  ilk 
all  merchants  of  Liveipool^  apparently  unacqnaintad 
with  that  gentleman.    They  cannot,  therefore,  hate 
the  benefit  of  a  licence  not  intended  for  them.   A 
question  may  also  arise,  as  to  the  capture  on  the 
part  of  the  privateer,  whether  that  event  does  not 
destroy  the  effect  of  the  licence. 

The  Solicitor  General  for  tlie  Claimants  observed, 
that  no  question  could  arise  as  to  the  validit|  <rf 
the  licence.  This  protection  has  been  granted 
upon  solid  grounds  of  national  policy,  and  shonUi 
be  construed  with  the  most  extensive  liberalitf. 
It  is  totally  immaterial  whether  the  claimants  be  tin 
real  applicants  or  not,  as  the  main  object  of  the 
licence  is  to  permit  and  protect  the  trans|>OTtatiOD 
of  British  merchandize  by  the  merchant  whoever 
be  may  be,  to  a  port  of  the  United  JStates  of  Am^ 
rica.  This  licence,  it  is  true,  is  granted  to  Mt» 
Williams  alone,  but  it  is  equally  obvious  that  te 
has  acted  in  the  afiatr  as  the  mere  agent  Of  cerMift 
Liverpool  merchants  wha  are  the  shippers,  of  tSt 
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cai^a    Jt  18  granted  in  favour  of  BrilUk  commerce^      amIil. 

god  is  entitled  to  wpport  by  every  fair  and  liberal :. 

(xmstruction  tbat  tbp  words  ^d  spirit  of  it  will  ^^u^ 
warrant,  and  more  especially  as  the  faith  of  go- 
Temment  is  pledged  by  it  to  the  enemy  merchant 
who  is  now  suffering  under  the  u$e,  and  not  the 
abuse  of  it.  While  sailing  under  its  protection 
l^inst  British  cruizers,  tlie  ship  is  captured  by  a 
^vateer  of  her  own  country,  and  being  afterwards 
|e*captured  by  the  Poictiers^  is  brought  into  tlii$ . 
port  for  adjudication,  and  an  attempt  is  now  made 
lot  only  to  obtain  salvage  for  re-capture,  but  to 
condemn  the  ship  and  cargo  as  the  property  of  the 
•Demy  for  an  abuse  of  the  licence*  Upon  the  prin- 
cipal ground  the  raptors  cannot  be  serious  in  the 
prosecution,  and  as  to  the  question  of  salvage,  so 
ht  from  any  merit  appearing  in  their  conduct  upon 
which  to  found  it.  it  was  the  duty  of  the  Poiciiers 
to  have  facilitated  the  continuance  of  the  ship's  voy- 
age, after  the  re-capture,  as  the  licence  was  still  in 
operation  and  the  capture  by  the  privateer  could 
not  affect  its  validity.  Imleed,  tlie  interference  of 
the  Poiciiers  was  no  boon  to  the  ship,  for  the 
prize  crew' of  the  privateer  were  carrying  her  to  a 
port  of  the  United  Stales^  in  which  their  differences 
wonld  have  been  adjusted,  and,  if  she  were  now 
lestored,  she  rousit  pursue  her  voyage  to  the  very 
port,  perhaps,  to  which  the  privateer's  crew  were 
GODducting  her.  But  no  injury  would  have  been 
sustained  by  her,  even  through  the  laws  of  her  own 
country  (a  question  in^  which  the  re-^captor  has  no 
eoDcern),  as  Mr.  Madistm  has  recomiuended  the 
peculiar  situation  of  these  licensed  ships  to  the 
qoDsideration  of  Congress.  This  is  certainly  a 
ease,  upon  the  point  of  salvage,  prima  impressionism 
bat  not  attended  with  much  difficulty,  there  being 
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Amaiu      *^  ^^^'  npon  which  any  clahn  of  merhorioatf  coff* 

■■     ■     < »  ■    duct,  on  the  part  of  the  re^captori,  can  be  founded^ 

tilt.        consistent  with  those  equitable  rules  which  have  been 

established  in  all  general  cases  of  reward  for  te^ 

tices  rendered  by  re-caplure. 

Jui>GMENT.-^Z)r^  Crake. 

This  ship  was  taken  by  the  Paietiers,  Sir  /dls 
P.  Beresfordf  commander.  She  was  claimed  by 
the  Master  for  PatU  Simpson  of  Newbury  Parti 
and  the  cargo,  consisting  of  dry  goods,  salt,  earthei 
ware,  and  coats,  loaded  at  JLiverpooly  for  Pwi 
Simpson^  Messrs.  Leach  and  Graham  of  VirgmUtf 
and  others.  She  sailed  on  the  12th  of  An^tati 
1812,  bound  to  Norfolk  in  Virginia^  under  a  Jh 
cence  from  the  British  Secretary  of  State,  On  the 
16th  oi  September  she  was  boarded  by  an  American 
privateer,  called  the  First  Cofisul^  which  took  pc* 
session  of  her,  sent  an  officer  and  men  on  liearA 
and  directed  them  to  proceed  to  Portsmouth  i» 
New  Hampshire.  On  the  21st  of  September^  ahe 
was  retaken  by  the  Poictiers^  and  »cnt  to  Halifax. 

The  licence  was  dated  the  23d  of  July  \9\%wA 
signed  Sidmouth.  It  was  granted  to  &  WUUmh 
and  the  operative  words  were  ^'  we  do  hereby  jfF 
niit  them  to  export  on  board  the  American  ship  JiJ- 
gail,  from  Liverpool  direct  to  any  port  of  the  Umtei 
States^  a  cargo  ronsisling  of  such  goods  as  are  pe^ 
mitted  by  law  to  be  exported  (being  either  Brititk 
or  Americjn  property)  and  protecting  the  said  ves- 
sel, and  the  goods  as  aforesaid  from  capture  or 
molestation,  by  any  ship  of  war  or  privateer,  oQ  ac- 
count of  any  hostilities  that  may  exist  during  the 
time  of  the  said  voyage,  and  during  her  return  to 
Liverpool^  with  the  said  cargo^  in  case  she  sbooM 
not  be  pertnitted  to  land  in  the  United  States.    Pnn 
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vided  the  vessel  shall  clear  before  the  15th  oi August^      amIml. 
aod  to  last  for  one  voyage  only".     Indorsed  was  a  ■ 

clearance  from  the  Custom  House  at  Liverpool^  'ti£'^ 
dated  the  8th  of  Augtisi^  and  annexed  was  the  or* 
der  in  council  for  the  licence  of  the  23d  of  Jultf,  and 
likewise  a  release  by  the  Marshal  from  the  embargo 
imposed  on  the  3|8t  /nfy,  under  the  order  of  the 
1st  of  Afiguslj  as  to  licensed  ships. 

There  are  two  distinct  questions  in  this  case. 
First,  whether  the  ship  and  cargo  are  liable  to 
seizure  and  detention,  under  the  Prince  Begent's 
Orders  in  Council,  notwithstanding  a  licence  which 
was  on  board ;  .  and,  secondly,  if  Hot  liable  to 
detention,  whether  the  captors  are  entitled  to 
lalvage  for  recovering  th^^  property  from  an  Ame^^ 
neon  privateer* 

Upon  the  first  question  it  has  been  argued  that 
it  is  doubtful  whether  this  is  the  ve«ii»6l  for  which 
the  licence  was  granted,  on  account  of  a  variation 
in  the  tonnage  between  the  licence,  and  the  certifi* 
cate  of  the  Custom  House  at  Livevpaol,  which  is 
indorsed  upon  the  back  of  it.  In  the  licence  she 
b  described  as  a  vessel  of  309  tons,  in  the  certifi^ 
cate  295  tons.  The  difierence  is  only  fourteen  tons, 
md  when  it  is  considered  that  various  modes  of 
measuring  lead  to  different  results,  and  that  even 
in  r«^ucing  to  practice  the  same  rules  of  admea* 
rarepnent,  though  in  theory  mathematically  exact, 
lome  small  error  may  be  committed  without  any 
utention  of  fraud,  the  variation  is  too  trifling  to 
rapport  a  conclusion  that  this  is  not  the  vessel  to 
ivhich  the  licence  was  granteil.  The  identity  of  the 
ressel  is  sufficiently  provetl  upon  other  grounds. 
rhe  Abigail  is  proved  to  have  been  always  her 
lame,  and  the  same  master  who  is  specified  in  the 
iiceiice,  was  appointed  to  the  command  before  the 
voyago  commenced  in  the  United  tiluits.    She  ap- 
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A  'lOA  P^rs  to  have  been  under  the  directions  of  the  per* 

-^-— —  soil  who  obtained  the  licence,  during  the  time  she 
^"idill*^  was  in  Engfand,  and  the  shortness  of  the  period 
between  the  date  of  tlie  licence  and  the  clearing 
out,  being  only  a  fortnight,  precludes  s^ll  |)Ossibility 
of  fraud,  or  that  any  improper  application  cpold 
have  been  made  of  the  document. 

It  has  been  likewise  contended,  that  Mr.  Wih 
ucmis,.  to  whom  the  licence  was  granted,  was  inH 
the  exporter  of  these  goods,  a^id  that  nanae  does 
not  appear  in  the  bills  of  lading.  This  question  dor 
pen^is  upon  the  *4'ords  of  the  licence,  and  the  legal 
interpretation  to  be  put  upon  them. 

In  the  late  war,  and  in  the  earlier  part  of  the 
present,  licences  were  considered  as  privilege 
granted  to  individuals  for  their  own  benetit,  and  hi 
which  the  nation  at  large  was  hut  little,  or  remotely 
interested.  They  were  therefore  held  liable  to  the 
same  strict  construction  with  other  similar  granti. 
Yet  this  rule  was  never  applied  in  a  narrow  cap- 
tious manner,  and  if  the  apparent  intention  of  go- 
vernment wa!»  complied  with,  and  there  was  do 
suspicion  of  fraud,  a  sufficient  Mberality  was  air 
lowed. in  the  construction.  Of  late,  when  the  ex- 
traordinary  mode  of  warfare  carried  on  against  this 
country  had  required  new  expedients  to  courn 
teract  it,  licences  to  a  great  extent  have  been  granted 
to  relieve  the  stagnant  trade  of  the  country,  and 
this  measure  so  highly  beneficial,  or  even  neces- 
sary, has  been  facilitated  by  the  adoption  of  a  still 
more  liberal  latitude  of  construction. 

We  have  only  to  enquire,  therefore,  into  the  apr 
parent  intention  of  government  in  this  permission  t<^ 
J/i\  IVilliams  to  export. 

It  is  pretty  evident  that  it  was  not  the  objfectto 
confine  the  exportation  to  Mr.  William's  own  pror 
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perty.    Far  though,  generally  speakings  a  licence         The 

to  export  is  understood  to  mean  that  the  goods  shall         '  ■ L 

be  shipped  upon  the  exporter's  own  account,  yet  ^'J'ai'J*^' 
this  inference  is  destroyed  whei^  other  words  de- 
scriptive of  the  property  are  add?d.  Jf  it  was  in- 
tended to  have  been  confine^!  to  his  pr<^perty,  a 
plause  in  the  alternative  would  not  h^ve  been  sub- 
joioedy  "  either  American  or  British  property,"  be-: 
cause  Mr.  Williams  being  well  known  to  be  origir 
fially  an  American^  hut  fpr  many  years  settled  and 
picting  as  a  merchant  in  Efigl(mdj  his  national  raerr 
pantile  character  was  evident,  and  a  latitude  ia 
that  respect  would  have  been  unnecessary.  But 
(he  description  of  the  property  in  the  licence  haa 
been  perfectly  pomplied  with,  it  might  have  been 
either  British  or  American^  it  is  claimed,  and  it 
has  not  been  disputed,  to  be  the  property  of  a  citi- 
zen of  I  he  United  States. 

As  little  can  it  be  said,  that  it  was  necessary  that 
Mr.  Williams  should  have  been  the  actual  lader, 
that  is,  that  he  should  have  put  the  goods  on  board 
ID  the  character  of  shipper.  This  is  an  ii^material 
part  of  the  business  of  supplying  a  cargo,  which  i3 
usually  transacted  by  ship  brokeirs  and  agents,  and 
JBiieed  it  is  evident  from  the  licence,  that  it  muist 
bave  been  in  the  contemplation  of  those  by  whom  it 
was  granted,  that  he  should  not  himself  perform  this 
office.  He  is  described  as  a  merchant  of  London^ 
and  the  goods  are  directed  to  be  exported  from  Li- 

if  then  it  was  not  required  that  Mr.  Williams 
^ald  be  either  the  proprietor  or  the  actual  shipper 
of  these  goods,  what  must  have  been  the  intention 
of  government  in  this  permission  to  him  to  export. 
[t  must  have  meant  that  the  exportation  should  b^ 
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^  1^        made  nnder  bis  directions,  controal,  management; 

'-  or  agency. 
^7it%^  ^^  ***"  ^^*»  respecting  the  goods  clairoed  for 
Paul  SimpiOHf  the  owner  of  the  Tessel,  there  it 
sufficient  proof.  The  master  deposes,  that  the  Tes* 
sel  has  been  under  the  management  and  directioai 
of  Mr.  WUHams^  daring  the  time  she  was  in  EngkmA 
with  respect  to  her  employment  in  trade,  and  that  iw 
corresponded  with  him  on  the  concern  of  vessel  aod 
caigo.  That  he  left  the  money  arising  from  the 
freight  of  the  outward  cargo  in  the  hands  of  Mr. 
Williams^  and  drew  on  him  for  the  payment  of 
these  goods.  Here  is  ftiU  proof  that  these  goods 
were  exported  under  the  authority  of  Mr.  WMimMf 
and  therefore  that  the  terms  of  the  licence  ha?e 
been  complied  with. 

As  to  the  rest  of  the  cai^go,  though  I  think  this 
amounts  to  an  indirect  proof,  and  presumption,  that 
all  the  goods  on  board  were  shipped  under  his  pe^ 
mission  at  least,  as  he  had  the  whole  management 
of  the  vessel.  If  it  were  necessary  to  send  acrofli 
the  Atlantic  for  further  proof,  perhaps  it  might 
not  be  required  to  put  the  parties  to  further  delay 
and  expence  for  that  purpose ;  but  as  the  master 
is  here,  his  affidavit  may  be  satisfactory  upon  that 
head. 

1  restore  therefore  the  vessel  and  Simpsan^s  part 
of  the  cai^o,  and  direct  further  proof  as  to  the  re- 
mainder. (The  master's  affidavit,  which  was  after* 
wards  brought  in,  having  been  held  to  be  satisfeo* 
tory,  the  rest  of  the  cargo  was  restored.) 

I  proceed  now  to  the  second  question,  whether 
the  recaptors  are  entitled  to  salvage? 

Many  cases  are  reported  respecting  recapture! 
of  British  property,  and  of  the  property  of  allies 
and  neutrals  from  the  enemy,  but  the  present  1  be* 
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heve  to  be  perfectly  new  and  unprecedented.    It  is      aiwail; 
the  recapture  of  a  vessel  and  cargo  belonging  to   ^.  ■■ 

subjects  ol  the  enemy,  from  a  cruizer  of  their  own  ^^siS*^ 
nation.  But  if  these  particular  circumstances  are 
novel,  they  may  be  referred  to  principles  which  are 
old  and  well  established.  For  though  the  ship  and 
cargo  belong  to  an  enemy,  they  are  placed  by  the 
licence  in  a  state  of  temporary  neutrality.  They 
are  entitled  to  all  the  rights,  and  are  liable  to  all 
the  obligations  of  that  state,  and  in  deciding  this 
question  the  Court  will  apply  the  same  rules  as  are 
applicable  to  vessels  of  a  neutral  character.  Whilst 
sailing  under  this  protection,  if  a  British  vessel 
has  rendered  this  property  such  services  as  would 
be  a  subject  for  salvage  in  a  neutral  case,  the  re* 
captors  would  undoubtedly  be  equally  entitled  ill 
the  present. 

Without  any  particular  reference  to  the  relations 
of  peace  or  war,  nothing  is  more  conformable  to 
justice  and  equity  than  that.  Where  property  has 
Teceived  a  material  benefit,  as,  for  instance,  by  be- 
ing saved  from  loss,  the  salvors  should  receive  a 
fair  compensation  for  their  services.  The  only 
point  for  investigation  in  this  case  is  to  ascertain 
whether  the  property  by  the  recapture  was  pre^- 
served  from  any  real  hazard  of  being  lost  to  the 
owner,  and  that  the  risk  was  of  such  a  nature  that 
a  salvage  can  reasonably  be  claimed. 

The  facts  which  relate  to  this  claim  were  these. 
This  vessel  being  bound  to  Nmjblk  in  Virginici^ 
was  captured  by  an  American  privateer,  and  under 
the  charge  of  an  officer  and  men  was  directed  to 
proceed  to  Portsmouth  in  New  Hampshire.  Mean- 
time she  was  retaken  by  the  Poictiers  and  sent 
here.  To  determine  the  question  of  salvage  we  have 
QVlj  to  enquire  what  danger  pf  loss  the  property 
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AkbIml.      ^on\d  have  beeq  liable  to  froiD  tbis  firet  captarei 
•r— —     if  the  privateer  had  succeeded  in  s^utiog  it  into 
igu.  '      Portsmouth. 

As  the  capture  was  made  not  bjr  a  piratical  ves* 
selt  but  by  a  ship  of  war,  duly  comnii8HioDed,  the 
danger  is  not  to  be  estimated  by  any  ?ague  suppo* 
aitions  of  lawless  violeocci  bat  from  the  eflfects  of 
a  lawful  power  and  authority  applied  to  the  case  of 
seizure,  to  the  consequence  which  would  have  eo* 
sued  from  a  prosecution  in  the  courts  of  the  United 
StateSj  after  their  arrivfd  in  port. 

Upon  what  legal  grounds  then  was  the  aeinrt 
made,  and  would  a  confiscation  have  necessariiy 
followed  ?  The  master  deposes,  *'  that  he 
that  she  was  seized  on  suspicion  of  having 
property  on  board."  Now,  on  this  ground  it  it 
clear  that  it  was  perfectly  secure,  because  after  the 
investigation  which  has  taken  place  here,  there  it 
no  proof,  or  even  supposition,  that  the  property  ii 
otherwise  than  American,  as  it  is  claimed. 

Neither  was  the  property  liable  to  have  been  cos* 
demned  as  having  been  implicated  in  a  trade  with 
the  enemy.  As  the  vessel,  and  the  funds  with 
which  the  cargo  was  purchased  were  in  EngUmd^ 
the  declaration  of  war,  the  parties  had  a  right  to 
withdraw  their  property,  and  indeed  it  -  appeaii 
from  the  case  of  the  Monsoon^  ^nd  other  vesseki 
which  have  arrived  in  the  States  under  similar  cir^ 
jpnmstances,  that  they  have  not  been  proceeddi 
against  upon  that  ground. 

It  only  remains  therefore,  that  a  prosecntM^ 
could  have  taken  place  against  this  vessel  soA 
cargo,  for  trading  with  Great  J^rilaiu  in  violation 
of  the  nonr intercourse  laws. 

Supposing  then,  for  the  present,  the  fact  Aat 
they  would  certainly  hav^Jheen  con&ica|«d»  tfae^WK 
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wonld  stftDd  thus:  The  property  of  ft  sobject  ot  jJ!^^^ 
ibe  Untied  States^  befingfoond  in  the  act  of  breaking 
the  laws  of  his  own  country,  is  seized  by  a  4awfol  'Tsis. 
authority  of  that  country  for  the  purpose  of  exact- 
ing the  penalty,  but  is  rescued  by  a  British  vessel. 
t  do  not  see  how  a  foreigner  can  be  justified  in  thus 
interfering  between  the  laws  and  the  subjects  of 
mnother  country,  or  at  least  on  what  ground  he  can 
daim  a  reward  for  so  doing.  It  was  their  own  affair. 
It  was  the  effect  of  municipal  laws  to  which  the  party 
bimself  had  given  an  implied  assent  by  the  consti- 
tution of  his  country.  To  prevent  the  operation  of 
the  laws  of  a  state,  and  thus  to  become  accessary 
to  the  violation  of  them,  if  not  an  immoral  and  un- 
justifiable act,  yet  certainly  does  not  compose  a 
case  of  such  moral  and  l^al  merit  as  to  be  entitled 
to  a  direct  sanction  from  any  tribunal  which  is 
•guided  by  the  general  principles  of  justice  and 
equity.  The  state  of  hostilities  does  not  affect  the 
•question,  because  it  bears  no  relation  to  the  inter- 
nal r^ulafions  of  the  enemy's  country,  which  are 
in  no  respect  the  object  of  any  of  the  operations  of 
war*  This  court  cannot,  indeed,  in  force  the  laws 
of  other  countries,  but  there  is  a  very  material  dif- 
ference between  giving  them  effect,  and  granting 
A  reward  for  impeding  their  operations.  If  a  JBri- 
iish  vessel  was  seized  by  the  officers  of  the  customs 
cf  an  English  port  in  the  act  of  smuggling,  and 
tras  rescued  by  a  foreigner,  could  a  court  of  justice 
be  found  in  any  civilized  country,  which  would 
ilward  salvage  for  the  recovery  ?  In  that  case,  as  in 
the  present,  the  service  might  have  been  beneficial 
tethe  party,  but  it  would  not  be  of  such  a  nature 
i^  to  lay  a  foundation  for  a  judicial  reward. 

But  it  does  not  seem  that  atiy  great  danger  of 
€iMliaeati4M»  %M  to  -  be  appielien4^,  sitttfe  tbe  par- 
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ties  themselves  had  voluntarily  exposed  themselvei 
to  the  full  hazard   of  it^  by  their  origiual  voyage. 
For  it  is  admitted  that  the  vessel  and  cargo  would 
have  been  equally  liable  to  coufiscation  if  they  af- 
rived  at  Norfolk   according  to  their  destination. 
Nayi  it  is  even  now  alledged  by  the  parties,  that  if 
this  vessel  should  be  released,  it  is  their  intentictt 
not  to  avail  themselves  of  the  permission  in  the 
licence  to  return  to  Liverpool^  but  to  pursue  their 
original  voyage  to  Norfolk.    And  this  is  not  impro- 
bable,   because    several  vessels  which   have  beeD 
discharged  by  this  court,  under  the  same  general 
circumstances,    have   actually    proceeded   to  the 
United  States.    In  iact,  it  appears  that  they  had 
good  reason  to  presume  upon  their  safety,    Tbe 
president  in  his  last  message  to  congress,  of  the 
4th  November^  having  taken  into  his  consideratioa» 
ttie  case  of  vessels  like  the  present,  which  had  beeo 
in  England  when  the  revocation  of  the  orden  io 
council  took  place,  and  were  laden  with   Sritisk 
mauufactures,  under  an  erroneous  impression  that 
the  non-intercourse  act  would  immediately  cease  io 
operate,  states  expressly  not  only  that  ^'  the  trea* 
sury  department  was  vested  with  powers  to  mitigate 
forfeitures,  but    that  congress  would  interfere  to 
make  further  provisions  in  their  favour/'    But  what- 
ever was  the  degree  of  probability  of  confiscation, 
the  admission   before  stated  seems  tome  to  be  ab- 
solutely conclusive  in  the  case.   If  in  pursuing  their 
original  intended  voyage,  before  they  had  been  seised 
by  tbe  ^m^ricon  vessel,  they  had  been  metandtakea 
by  a  British  cruizer,  could  the  captor  have  claim- 
ed salvage  for  rescuing  them  from  a  danger  which 
they  had  voluntarily  chosen  to  risk  ?  Since  then  this 
vessel  was  not  in  greater  danger  of  confiscatioa 
fiom  being  seized  by  an  Ammeom  privateer  than  if 
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«be  had  peacefully  proceeded    upon  her  original     ^b^il. 
voyage,  wheu  she  would  have  been  equally  liable  ■ 

to  have  been  seized  by  the  officers  in  her  owa  port,  ^^i%^ 
where  was  the  service  of  the  re-capture  ?  The  capture 
by  the  privateer  had  made  her  situation  neither  better 
Dorworse,  than  it  was  previously.  In  both  cases  she 
wa^  subject  to  the  operation  of  the  same  laws;  was 
liable  to  the  same  foifeiture,  and  had  the  same  pros- 
pects of  release*  The  re-capture  therefore,  by. the 
Pmetiers  rescued  her  from  no  danger  which  had 
been  incurred  by  the  first  capt«re,  and  consequently 
can  afford  no  foundation  for  salvage. 

This  vessel  having  been  found  in  the  possession 
of  an  armed  force  of  the  enemy,  it  was  the  duty  of 
the  raptors  to  have  brought  her  in.  As  Mr.  Wil^ 
iiams's  name,  as  the  exporter  of  the  cargo,  did  not 
appear  in  any  of  the  papers,  there  was  prima  Jacia 
reason  to  conclnde,  that  the  terms  of  the  licence 
had  not  been  complied  with.  This  is  another  jus- 
tification of  the  captor^s  conduct,  which  arising 
firom  the  parties'  own  neglect,  precludes  all  reason 
ton  complaint.  I  shall  therefore  direct  the  captor  s 
costs  to  be  paid  by  the  claimants. 
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The  Sally  Ann,  Jame$  Day^  Master. 

Licence,  (imt* 

N  behalf  of  the  captors*    The  King's  Advocate  huZiot  X^\m 
and  Uniacke.^ln  this  case,  it  becomes  a  ques-   wuT'ttle^ 
tion  of  great  importance  whether  the  licence  of  Mr.   JSf  ttTJapp??' 
Fsiiler,  the  only  support  of  the  claimant's  title  to   of  troop.,  Tokt 
restitution,  can  have  the  legal  effect  of  protection. 
It  is  an  ascertained  truth  that  volumes  of  such  li- 
censes have  been  obtained  from  the  same  source, 
and  that  much  abuse  and  imposition  has  been  prac- 
tised with  them.    The  licence  has  no  seal  of  an  of- 
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Mam  Ami.     ^^^^^  nstture,  nor  is  it  in  the  king's  name ;  but  if  it 
—    were  complete  in  all  respects  of  form  and  authen- 
^7iS!^      ticity,  it  is  defective  upon  principle,  and  is  therefore 
of  no  validity  whatever.     An  indulgenre  or  protect 
tion  of  this  nature  can  be  granted  by  His  Majesty 
only,  as  has  been  repeate<Uy  adjudged  in  the  High 
Court  of  Adniintlty,  and  the  act  of  the  48th  of  His 
present  Majesty,  v^hich  authorizes  the  Prize  Comh 
oil  to  grant  licences  of  protection  is  a  confirmieition 
of  this  principle.     It  is  a  power  which  the  king  can- 
not delegate.     An   ambassador  virttUe  officii^  csn 
have  no  such  authority,  but  allowing  for  a  moment^ 
that  he  possessed   it,  as  the  representative  of  Hiv 
Majesty  in  a  foreign  state,  the  exercise  of  if  most 
have  been  ineffectual,  in  the  present  instance,  » 
Mr.  Fosier*^  functions  in  his  capacity  of  ambassadof 
or  envoy  in  the  United  States,  had  ceased  befiw 
the  day  on  which  he  granted  the  licence. 

The  Solicitor  General  far  the  claimant  contendeir^ 
That  there  were  certain  exceptions  to  the  priDci|d6 
alluded  to  by  the  king's  advocate  upon  the  subject 
of  licences.  Strictly  speaking,  it  was  the  peculiar 
province  and  prerogative  of  His  Majesty  to  grant 
them:  but,  in  distant  partsof  the  world,  and  under 
particular  and  pressing  circumstances,  it  was  upon 
many  grounds  politic  and  proper,  that  the  powa-in 
question  should  be  delegated,  to  persons  in  highoP 
ficial  situations,  who  are  in  fact,  as  to  many  par- 
poses,  the  representatives  of  Majesty.  In  the  ap- 
pointment of  cartels,  flags  of  truce,  and  other  simi- 
lar ari*angements,  the  authority  of  His  Majesty's 
officers  has  never  been  doubted ;  and  there  seems  no 
reasonable  objections  why  an  assumptioii  of  the  royal 
authority  upon  the  present  occasion  should  not  be 
allowed  and  sanctioned.  The  motive  and  object  of 
such  an  assumptioii  were  beyond  a  doubt,  moat  land' 
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bleanii  politic,  as  Mr.  Foster  hoid  ia  view  these-    sal^yAkw^ 

nri^  of  soppiies  to  our  troops,  through  the  assist-  -^ 

Dce  of  those  Americans  who  were  iocliuecl  to  ven-         %»iu 

ire  their  properly  for  the  profit  such  voyages  would 

Qbrd  them,    under  the   proteclion  of  British  Ii«> 

mces.     He  therefore  thought  fit  to  pledge  the 

tith  and   hofioiir  of  his  goverument  in  grantiug 

leee  licences^  and  those  persons  who  have  obtained 

lein  have  reposed  their  confidence  in  the  legal  va-^ 

dity  of  them^  which    by  the  grantor  and  grantee 

'as  considered  unquestionable.   No  question,  there- 

)fe,  ought  to  arise,  but  from  the  abuse  of  this  li*^ 

ence  if  any  has  been  practised^  and  if  the  anibas- 

idor,  whose  functions  it  seems  had  not  altogether 

^ased»  has  done  an  act,  which>  by  a  rigid  con* 

ruction  of  his  aulhorityi  was  not   strictly   war* 

intable,  it  should  still  be  considered  as  an  act  of  his 

>vernuient;   for  the  impropriety  he^  and  not  the 

aimant,  is  responsible.    The  act  of  the  48th  of  his 

ttent  Majesty  oannot  appty  to  the  qoeation  arising 

this  case.  A  particoiar  infirmity  in  His  Majesty 
ndered  it  expedient  that  the  power  of  granting 
Ml  signing  licences  of  protection  should  be  vested 

Ae  Privy  Council ;  but  no  inference  can  be  drawn 
i»  that  act  which  militates  against  the  positioa 
iBlended  for,  on  the  part  of  the  claimant,  that  tber 
pwnt  case  is  an  exeeptton  to  a  general  pule,  which 
this  instance  cannot  be  enforced  without  a  direct 
iktkm  of  national  honour  and  good  £iith. 

lnDGMENT.^Dr.  Croke. 

TkM  is  the  case  of  a  vessel  bound  from  New 
wuhm  in  Canmcticut^  according  to  the  ostensibU 
per,  to  St.  Bartholomews^  but  by  the  master^s  evi* 
nee,  and  other  documents  to  Barbadoee.  A  claim 
I  been  given  in  for  bo^  ship  and  cargo^  as  thft 
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pro]>erty  of  John  Mallom  and  WiUiqm  Williams,  of 
the  same  |)ort^  as  being  protecte<l  by  two  liceoces, 
one  from  Mr  Foster^  the  lirilish  ambassador  hi  the 
UnUed  States,  and  the  other  from  James  Stewart, 
described   as  a    British  consul  there.     The  cargo 

consistM  of  900  barrels  of  flour,  and  800  barrels  of 

* 

Indian  corn,  which  were  specified  in  Mr.  Foster'i 
licence;  a  quantity  of  tobacco,  licensed  by  Mr. 
r  ietrart,  and  some  other  articles  not  mentioned  in 
either  licence. 


Mr.  Foster's  licence  is  conceived  in  this  form:--* 

"  By  Augustus  J.  Foster,  his  Britannick  Ma- 
jesty's EriJ^ny  Extraordinary  and  Minister  Pleoipo* 
tentiary  to  the  United  Slates. 

^' To  the  Admirals,  Captains,  and  Commandersof 
His  Majesty's  Ships  of  War,  &c. 

'*  Whereas  the  United  States  of  America  have 
thought  proper  to  declare  war  against  the  United 
Kingdom  of  Great  Britain  and  Ireland^  and  His 
Majesty's  other  dominions.  And  whereas  a  supply 
of  live  bullocks  and  flour  is  necessary  for  His  Mft* 
jesty's  service  at  Barbadoes,  and  the  other  islaodi 
to  leeward.  I  have  therefore  thought  it  proper 
aiid  necessary  to  grant  permission  to  James  Degi 
master  of  the  American  schooner  Salfy  Ann,  to 
proceed  from  AW /^oni/on  with  nine  hundred  ba^ 
rels  of  flour,  eight  hundred  bushels  of  corn,  no  bat 
locks,  to  the  island  of  St.  Bartholomew^  and  I  do 
hereby  request  and  require  that  you  permit  and 
sufler  without  capture  or  molestation,  the  stitl 
schooner  Sally  Ann  to  proceed  to  the  island  afoi^ 
aaid,  with  the  said  cargo,  to  be  delivered  to  Hit 
M^jeaty  s  contractor  for  live  bullocks  and  flogr,  aod 
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I  do  further  request  that  the  said  schooner  SaUy 
Atm  may  be  permitted  to  return  to  these  States. 
Oivea  under  my  Hand  and  Seal,  at  JSew  York,  this 
seventh  Day  of  July»  1812. 

(L.  S.)  «  AUG.  Jw  FOSTER/^ 

Upon  the  master^s  «vidence»  in  which  he  has 
ttated,  that  he  believes  the  whole  or  some  part  of 
the  cargo  to  belong  to  M  r.  Stewart^  the  late  British 
consul  in  the  United  States^  there  has  been  some 
discussion  relating  to  the  national  character  of  that 
gentleman ;  if  it  were  necessary  to  decide  u|>on  that 
question  from  the  evidence  that  appears  in  this 
case,  i  shoiild  certainly  be  disposed  to  hold  him 
to  be  domiciled  in  the  United  States^  because  the 
master  depiM^es  that  he  transacts  more  business 
there  than  any  merchant  in  New  London,  but  as  no 
claim  has  been  given  for  him,  the  court  has  only  to 
detemjine  upon  the  claim  now  before  it,  for  persons 
Emitting  themselves  to  be  Americans. 

This  cargo  consists  of  articles  of  three  diflferent 
kinds;  those  which  are  specified  in  Mr.  Foster*s 
licence ;  those  which  are  comprehended^  under  the 
Kctece  of  Mr.  Stewart ;  and  some  goods  of  small 
^lae  which  are  included  in  neither. 

-The  whole  of  the  property  is  liable  to  detention 
toiler  the  British  orders  in  council,  unless  it  is  pro^ 
lecrted  by  licence. 

Tlie  licence,  or  certificate  granted  by  Mr.  Stewart 
has  been  abandoned  as  inefiectual,  and  therefore 
Qie  two  latter  parts  of  the  cargo  are  disposed  of. 
!I1ie  only  question  remaining  therefore  respects  the 
articles  specified  in  Mr.  Foster^s  licence,  consist^* 
log  of  flour  and  Indian  com. 

1  do  not  think  there  is  much  foundation  for  the 
oligectioas  which  have  been  made  to  the  autfaea* 
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''^^         ticity  of  the  licence  itself,  either  from  the  seal^  the 

•-- ^  foriB,  the  blanks,  or  other  circumstaaces.    There 

ifiA         is  not  only  the  internal  evidence  of  Mr.  FoMter^i  att- 

disputed  signature,  but  the  additional  testiuionyof 

a  certificate  from  the  British  consul,  through  whom 

the  parties  received   it.     And  though  other  article! 

have  beeu  put  on  board  which  may  be  liable  to  flk^ 

feiture;  yet,  under  the  principles  which  havebem 

laid  down  in  various  cases  in  the  High  Coart  of 

Admiralty,  they  cannot  affect  the  goods  which  are 

specified   in   the  licence,  or  deprive  the  parties  of 

the  benefit  of  it  as  far  as  it  goes.     Nor  can  modi 

be  iuferreil  from  some  apparent  contradictions  ia 

the  master'^  evidence,  with  respect  to  the  reality  of 

the  intended  voyage  to  BarbadoeSj  since  they  may 

very  naturally  be  accounted    for  from  his  baviaf 

cleaied  out  with   papers  for  Saint  BttrtJMamem% 

and  which  are  acknowledged  to  be  false,  firom  dM 

imposHibility  of  clearing  out  from  the  United  StaUi 

to  an  enemy's  port,  a  falsificatioji  which  has  new 

been  considered  as  materially  affecting  the  good 

faith  of  a  transaction. 

The  validity  of  this  licence  depends    upon  Ht 
Foster's  power  of  granting  it.    The  effect  of  it  ii 
to  enable  an  alien  enemy  to  trade  with  the  Brifttl 
dominions.    To  grant  such  a  licence  is  an  high  act 
of  sovereignty,  since  it  is  a  partial  saspensioii  of 
hostilities.     It  is  founded  upon  the  right  of  itakiBg 
peace  and  war,  and  it  depends  u|>on  the  same  prin* 
ciplt:s  as  granting  licences  to  British  subjects  II 
trade  with  the  enemy*    In  the  case  of  the  AmgeSfm, 
Streug,  before  the  Lords  of  Appeal,  it  was  decided 
that  ''  as  it  was  in  the  power  of  the  crown  akNie 
to  declare  war,  so  it  rested  with  that  authority  OBljr 
to  dispense  with  tlie  operations  of  war;'*  and  they 
held  ibat  even  the  Governor  GehehU  of  India  bid 
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lo  authority  to  grant  liceocesto  that  eftect:*   When     j^y^^Ami 

His  Majesty's  unhappy  infirmities  reri<lere<J  it  incon* 1 

enieut  to  obtain  his  sig^  manual,  the  great  law  ^g^  ' 
fficers  were  consulted  upon  the  important  question, 
rhetber  His  Majesty  codid  deljpgate  the  power  of 
P'anting  licences,  when  they  declared  unanimously, 
bat  **  granting  licences  to  trade  with  the  enemy  is 
m  high  act  of  prerogative,  and  they  couhl  not  ha- 
ard  an  opinion  that  His  Majesty  should  be  advised 
o  delegate  it,  unless  under  the  sanction  of  pailia- 
nent.^'f  It  Mas  properly  inconsequence  of  their 
pinions  that  it  was  thouji^ht  necessary  to  pass  the 
et  of  the  48th  Geo.  Hi.  to  enable  ibe  secretary 
i  state  to  sign  licences. 

1  know  of  but^t^e  modes  by  which  this  power 
an  be  vested  in  a  subject;  bff  an  express  ai^horitjf 
torn  His  Majesty,  couferred  by  an  act  of'  pa^lia'^ 
MUl,  by  an  order  in  council^  or  by  a  particular 
wmmuion  ;  and  these  may  pass  either  antecedently, 
s  .authorize  the  act,  or  subsequently,  to  confirm  it 
Aeo  done;  or  it  may  be  granted  by  a  taeit^  or  im* 
Utd  aulhority ;  as  whei«  it  bas  been  the  usaal, 
sown,  ai4d  continual  praeiice  to  issue  audi  instru* 
lents,  or  where  the  granting  of  them  is  ^ssefUiaihf 
mulcted  wth  a$iy  given  office^  and  necessary  lo 
10  ikie  performance  of  it,  so  that  it  niust.4if  oounie 
aiiiDpiied  in .  the  appointment  4i^elf.  If  the  power 
f  .^^anting  such  licences  is  aot  proveti  to  have  been 
anfiMTed  by  His  Majesty  by  some  one,  or  other,  of 
base  modes,  I  am  at  a  lass  to  discover:  upon  what 
Modatioo  they  can  rest. 

.Act  of  parliament4here  certainly  is  none  which 
am.a(qily  tto  this  case  ;  neither  has  any  order  bei9;n 
MMie  io.  council,  or  at  least  none' ^bas' been,  trana** 

iii«adb.ilfpcadiaB,      ^4Uc#Mw8WppJqs^a0Bt^Xd.a^ 
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^  .     Biitted  to  this  country,  to  the  effect  of  a  precedent^ 
*   or  confirmatory  authority  for  these  licnisee.    fia 

lailL  special,  or  general  power^  under  a  coraniissioDf  or 
instructions  from  Hi»  Majesty,  are  stated  either  io 
the  licefice  itself^  or  in  any  plea«  proofs  or  even  in 
guuient,  on  behalf  of  the  claimant^  upon  whom  it 
is  incumbent  (o  establish  hw  own  righr«  Meitbei 
has  it  been  proved  to  be  the  o^ual  practice,  and  ifr< 
deed  it  could  not  well  have  been  so  proved,  sim 
the  very  circumstances  to  which  it  applies  are  wtm 
and  unusual.  .  < 

If  this  induction  be  correct^  one  onfy  models 
which  this  power  may  be  presumed  to  have  beea 
conferred  remains  to  be  considered  ;  wbetheritii^ 
a  power  so  necessarily  connected  with  the  of* 
fice  wMch  was  occupied  by  the  geatleraan  wbs 
granted  it,  that  it  imnit  be  implied  in  the  appoint* 
ment  of  the  office  itself*  Now,  since  protection 
the  property  of  the  enemy  is  so  high  an:  act  of  tlis 
royal  prerogative,  the  communication  of  it  to  any 
officers  of  Him  Majesty's  government,  however  h^ 
their  station,  is  not  tightly  to  be  supposed,  and  only 
in  cases  where  the  coDnectiou  of  it  with  tUe  aatmo 
of  the  office  is  natural  and  evideirt,  and  where  it 
has  the  sanction  of  general  usage.  Powers  of  i 
similar  nature  are  certainly  vested  in  some  sopemr 
officers  without  auy  express  authority.  Thus  cms* 
manders  in  chief  can  agree  to  truces,  and  suspen- 
sions of  hostilities,  may  grant  passports^  andestab* 
lish  cartels;  but  these  are  all  poy^em  itUimaiify  h^ 
longing  to  their  offices^  and  necessary  to  the  doe. 
performance  of  them.  How  far  the  .power  of  gout- 
ing  these  licences  may  be  presumed  to  have  beea 
vested  io  an  ambassador  must  be  deducetl  from  the 
usual  powers,  and  the  nature  of  the  office  itself. 
It  ia  necessary,  or  eveo  ueeful,  to  the  executioa  of 
the  proper  functions  of  au  ambassador  \  it  may  be 
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presomed  to  have  been  conferred  apon  him  bj  the     g^^J^ 
•o?ereigD ;  but  if,   on  the  contn^ry,  it  is.  found  to  be 
inconsistent  with  his  duties,  and  obligations,  it  uiaj        Tsiik 
safely  be  concluded,  that  no  sach  power  can  have 
been  intended  to  be  conferred. 

An  authority  to  grant  such  licences  does  not  at 
first  sight*  appear  to  have  any  immediate,  refe* 
vence  to  the  diplomatic  character.  An  arobassa* 
*€lor  is  a  minister  sent  to  maintain  the  rielations  of 
peace  and  amity  between  two  countries.  How  it  . 
can  be  any  part  of  the  functions  of  sncb  a  pecvoa 
to  provide  for  the  support  of  the  troops  of  his  own 
country,  tiien  become  hostile,  is  not  very  easy  to 
conceive.  But  an  ambassador  has  not  only  certain 
iiiuctions  to  perform  on  behalf  of  his  own  country, 
but  he  has  duties  to  observe  towards  the  country  to 
which  he  is  sent.  As  he  i>»  privileged  and  protect* 
ed,  iu  the  most  sacred  manner,  so  he  is  booad  by 
the  law  of  nations  to  abstain  from  alt  pfactices 
which  are  in  any  manner  injurious  to  the  country  of  ^ 

his  residence. 

As  he  ought  even  to  conform  himself  to  thensagea 
and  haws  of  that  country,  so  he  is  bound  not  to  be 
concerned  in,  or  to  encourage  any  procee<iin|^  in 
derogation  of  them.  It  is  his  duty,  therefore,  not 
to  employ,  or  to  support,  the  subjects  of  the  coun*  ^ 

try  in  any  illegal  acts,  contrary  to  their  general  tin* 
ties»  or  to  the  regulations  of  tlie  municipaP  laws. 
But  this  licence  gives  encouragement,  and  employ* 
■lent  to  Aviericun  citizens,  to  break  the  nou  iuter^ 
coarse  laws,  and  to  violate  their  alleginnce  by 
Iradin:^  viiUi  an  enemy. 

Again,  it  does  not  accord  with  the  friemlly  and 
peaceable  nature  of  an  ambabsador  to  tfuga^e  1 1 
any  traiibact.ous  of  au  iiostih^  character,  in  (avonr 
of  bis  own  country,  aj^ainst  the  state  wheie  he  re« 
tad.s.    liiieow  acib  of  war  would  occa^^iua  the  lur- 
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SAif^^THi.  ^'^"''^  ^  **'«  ptivitegeg  »iwl  firoteclifHi.  Any  ottw 
>■■  — *  proc^oAings,  which»  though  not  directly  bortik^ 
^ W%^  y^  ^"^^  ^^  ^  AM#i/^  1Mc/«0*e  oik/  tet^encjf^  fire  Ge^ 
laitily  Ro(  le8«  jiiJM^onK,  imd  #s  little  coosiiteot 
MTith  the  pacific  character  iif  ftipublic  niii|i8ter^  fad 
Ihe  spirit  of  his  4uties,  w  tba80  which  ar?  accMk 
|>aaiecl  wrih  fbnce,  imd  direct  pggreMioii.  |d  cm 
of  the  break  tag  oqt  'Of  ^  war  4>^»we60  the  t^o  pooo? 
tries,  aiich  i«  the  providing  4)f  s^oib,  or  4>f  pio* 
Tinionit  for  the  9i|pp<)i4  of  the  arming  of  bift  aovereigii, 
pow  become  the  enemies  of  the  couotry,  where  te 
renideu  ;  and,  more  efpeciatly  if  fbose  armies  are  ii| 
ilie  iieighboiH*hood,  ai»d,  from  their  aitufttion,  de? 
signed,  or  at  least,  wefl  adapted ,  to  act  against  the 
country.  iJoder  this  description  are  compreheiMled 
the  present  licenccn,  which  are  iirofessedty  formed 
upon  the  receiit  istate  of  hostilities  betweeo  the 
United  Slates,  and  6rfMf  Britmn^  which  is  stated 
in  the  preamble;  and  its  object  is  the  supply  of 
certaiti  articles,  which  were  necessary  for  the  sup? 
port  of  Hi^  lVl(lje^ty^s  troops  at  Barbaftoes^  and  the 
JLeeward  Ifiqnds^  some  of  the  nearest  plf|ce8||  wbeie 
British  forces  were  stationed, 

I  am  far  from  impntinii^  any  impropriety  of  con- 
duct to  the  respectable  public  ministers,  from  wboq 
this  document  proceeded.  iSuch  papers  are  ffe- 
quently  granted  inconsiderately,  i^^the  pressing eOf 
licitation  of  parties;  and  merely  !:(pOQ  the  footiir{ 
of  valeant  qua  talcantf  without  any  wirrrf^n(y  fitw 
the  grantor,  and  in  this  instance,  most  certainly 
with  the  best  intention  of  benetiting  His  Majesty^ 
service.  But,  undoubtedly  to  issue  a  h'cence  of  thii 
nature,  for  the  supply  of  J^ritish  forces,  'hostile  to 
ttie  United  Siafes,  and  ill  their  immediate  yicinage 
and  to  engage  American  citizens  in  an  emfrfoymest, 
prohibited  b^  their  if^ws,  t|i|4  poptrary  fo  tfaeihrftitof 
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gtaqce,  does  not  appear  to  me  to  be  jet  proceed  tog  ^80     g^i^^^Hn. 
much  coDnected  with  the  known  duties  of  a  diplo*     »  ■■       '■■» 
tiiatic  character;  ^pd  so  fBonsistent  wi|h  its  obliga?         lixtt 
fion   as   to  support  a   presun^ption    that    it  has 
been  autbpri^sed   by  QPy  powers  conferred  by  Jtiis 
Majesty. 

It  has  been  stated  aqd  argued,  thc^t  by  tbedeclfi* 
ration  of  war  the  office  of  the  British  anibassado? 
^ntirely  ceased,  and  was  determined,  and  that  he 
was  therefore  reduced  to  fhe  mere  stutf  of  a  privat0 
Jiritish  subject  only  continuing  in  fb^  Uuiled  Staler 
by  sufferance,  and  divested  of  all  diplomatic  rights 
Hud  powers.  Upon  this  head  in  practice. Mnder  th^ei 
law  of  nations  there  is  a  well  known  distinction  .ob'^ 
served.  The  Functiot^  of  ^n  ambf^ssfldor  may  be 
at  an  end,  but  .his  general  tight  to  protection,  and 
bis  corresponding  duties  to  the  country  where  he 
fesides,  continue  to  his  departure,  and  untilhefaaa 
returned  to  his  own  So  yereign .  Though  AIt.  foster 
therefore  hud  ^^^a^f^d  to  be  the  appointed  instrnmeat 
of  diplomatic  commoDication  betwf^the  couptnest 
bis  person  was -still  ^cred  and  his  pbUgatioiis  to 
flbserve  the  respect  due  to  the  nation  of  OttQ. United 
States  still  copttotied  with  ooabated  force.  If  he 
could  be  considered  as  a  private  subject,  he  would 
iiave  had  po  power  to  grant  licences ;  if  jie  waa  atiU 
bound  to  preserve  tbe  restrictaoiis  i|Bf)Osed  upon  the 
l^aracter  of  an  funbi^asador,  9uch  licenees  were  aot 
cooformable  to  those  luiownoMigiltiofis. 

Unless  the  parties  oould-h^ve  undertaken  to  bring 
e?ideaceof  a  direct  awtbonty  froip 'His  Majesty, 
fitber  precedent  or  snbseqoeat,  •orevea  ofvacommoii 
lunge,  to  grant  them fteepc^;4)biaeaiirt  oan  ordy  be 
guided  by  such  general  priucif^l«s.  Under  the  pre* 
jlua^Mson  whieb arises  Irom  Chem,  it  conceives  it  to 
ftaWdoty  to  pfoaopKe«agf|kttt|ti^?i|lidity'^  |b# 
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SALiYAif*.     ^^c^^c^f  ^od  to  condemo  this  ship  and  cargo  to  His 

■  Majesty. 

Mow  9?th  • 

1818.  '  It  is  the  business  of  parties  wbq  obtain  docu- 

nients,  to  satisfy  themselves  of  their  efficacy,  either 
from  their  own  knowledge,  or  from  the  advice  of  pei^ 
aons  better  informed.     They  take  them  at  their  owd 
risky  and  no  imputation  of  blame  can  be  thrown 
upon  those,  by  whom  they  are  granted,  in  case  tliej 
should  prove  insufficient  for  their  protection.    Yet 
as  it  might  be  considered  as  a  case  of  some  hardships 
if  the  claimants  should  have  acted  bosiA  JidCy  undtt 
a  supposition  that  the  public  faith  was  engaged,  by 
the  intervention  of  so  high  a  person,  though  an  error 
of  that  nature  cannot  give  effect  to  an  instrument, 
which  in  itself  is  a  nullity,     I  shall  direct  their 
costs  to  be  paid  out  of  the  proceeds. 

N.  B.  This  vessel  and  cai^,  upon  an  applicttioo 
from  Mr.  Foster^  to  Lord  Castlereat^h^  were  given  up 
by  the  Lords  Commissioners  of  His  Majesty'i 
Treasury,  lo  the  owners,  upon  a  report  of  tl>e  King's 
Advocate  General,  in  which  he  says,  *'  in  obedience 
to  your  lordship's  directions,  I  have  considered  the 
case  of  the  schooner,  Sally  Atm^  and  have  the  honor 
to  report,  that  the  judgment  of  the  Vice-Ad minlty 
Court,  has  been  correct  and  proper ;  as  Hii»  Majesty's 
ministers  abroad  do  not  possess  authority  (unletoi 
such  a  power  is  specially  given  to  them)  t(r  grant 
licences,  or  t<^  afford  protection  from  the  ord  nary 
consequences  of  hostilities ;  and  it  cannot  fsiX  to 
be  attended  with  inconveniences,  if  auch  power  is 
assumed, otherwise  than  uuder  particular  exigeuctetf 
not  admitting  of  previous  communicati:>us  with  His 
Majesty's  govern ineut." 

'VBut  uuiier  the  circumstances  of  ihese  rases,  I 
am  humb.)  of  opiaion,  that  it  will  be  (».o(;ei  iLaiall 
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rights  whiclv  may  have  accrued  to  His  Majesty,  by  "^ 

the  seizure  of  these  snips  and  cargoes,  uncier  the 

embargo,  should  be   released  by  orders  from  the  ^'^hxH**' 
Lords  Commissioners  of  His  Majesty's  Treasury/' 


«■ 


The  Stockholm,  CAaplain^   IVf  aster.  ^Tsi*!^ 

IPHIS  vessel  sailed  from  a9/.  BnrtholmnewSy  aftfer  AS^ew&Apii!**. 
■*'    the  declaration   of    war  made   by   the  United  F^maWetothe 
«9/a/£^  against   Great    Britain    was  known   there.    ^^euT^^^Soi 
The  proof  of  its  being  Swedish  properly  was  held  to   sufficient, 
Ije  sufficient.     The  passport  from  the  governors  of 
St.  liartholamewsy  not  being  the  forrn    prescribed 
verbatim   in  the  treaty  of  UiUI,  Article  XU.  and 
omitting  the  most  essential  parts  of  it,  the  owner- 
ship of  both  ship  and  cargo,  and  that  they  belonged 
only  to  Swedish  subjects,  the  captors  were  Justi- 
fied in  bringing  In  the  vessel  for  examination,^  and 
were  held  to  be  entitled  to  their  co^ts. 


The  Malcolm,  Jordan,  taken  by  the  Belvidera^ 

Byron.  ^^^^"^ 

Judgment.— Dr.  Croke. 

THIS  vessel   is  claimed  by  the  captors,  under  Kkigt*  Biiips 

mm-      -m.m    »  i  i  ^*         \*         i*^«i^*  "o^  intiUfd  to 

His  Majesty  s  proclamation  for  distributfon,  captures  made 

she  was  taken  upon  the  24tli  of  June,  and  conse-^  derTr  g^oelli 

qaenily  before  the  order  for  general  reprisals  against  "3^g'j,^'Jli, 

the  United  States.  «*««•  ?»>«  f '^5l»- 

matioR  t»r  dift« 

If  this  were  a  new  case,  the  elaborate  argument  tnbotiMi. 
of  oovDsel  on  behalf  of  the  captora  would  not  be 
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^  "^  without  their  due  weight  upon  the  miud  of  the 


Court.  Though  the  coDstructiou  attempted  to  be 
m^^'  put  upoa  the  order  for  distribution  may  be  plausi* 
ble,  ia  dupposiug  that  the  words  *'  it  is  our  will 
and  pleasure  that  all  prizes  taken  be  given  to  the 
takers/*  and  afterwards  *'  all  prizes  which  are,  or 
9hall  be,  taken/'  comprehends  all  vessels  which  had 
been  brought  into  port  before  the  order  issued, 
however  disposed  the  Court  may  be  to  favour  im 
highly  deserving  description  of  persons,  it  is  an  jo^ 
terpretation  which  cannot  be  admitted. 

These  expressions  must  be  understood  with  ft 
reference  to  the  former  part  of  the  order,  and  the 
whole  must  be  taken  together.  The  preamble 
states  it  to  be  the  Prince  Regeqt's  object  to  **  giie 
due  encouragement  to  His  Majesty's  faithful  sobt 
jects  who  shall  lawfully  seize  the  same."  These 
words  are  in  the  future  tense,  and  therefore  cao 
only  relate  to  such  captures  as  should  be  piade 
after  the  order  in  council  for  distribution  issuedi 
the  only  authority  under  which  the  captors  cito 
claim,  and  which  was  upon  the  same  day  with  the 
order  for  reprizal  the  13th  of  October^  The  Pro* 
clamation  by  which  the  order  for  distributiofi  wai 
made  known  to  His  Majesty's  subjects  did  pot  is^ 
sue  till  afterwards,  and  though  if  the  words  '*  all 
prizes  taken,  or  are  taken"  have  a  past  sense,  they 
nave  a  corresponding  subject  to  which  they  are  ap* 
plicable,  namely,  such  captures  as  had  been  mad* 
subsequent  to  the  order  for  distribution  on  tlie.lStI) 
of  October,  but  before  the  Proclajnation.  They  avp 
given  likewise  to  all  persons  who  shall  jawfoUf 
seize  the  same.  Now  no  person  could  lawj[vUf 
take  vessels  as  prize  but  those  who  were  autboritead 
by  the  order  for  general  reprisals  upon  the  sflwue 

da^«    The  vessels  whiiph  h»d  keep  previoudir  ^ 
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tained,  "were  merely  braaftl^t  in  dtber  under  a  dh«     kJmlw. 
cretionary    power  in  the  comttaandere,  or  by  the   -        ■■" 
order  of  the  31st  of  t/tt/y,  and  were  therefore  merely        lati. 
detentions  under  an  embargo,  and  not  lawful  sei- 
zures €ts  prize. 

But  whatever  construction  this  Proclamation  may 
be  capable  of,  considered  in  itself,  the  Court  cannot 
enter  into  that  question.     There   is  an  authority 
from  which  it  is  not  at  liberty  to  deviafe,  the  con- 
struction which  has  been  put  upon  proclamations 
of  the  same  nature  by  the  High  Court  of  Admiralty, 
aud  the  Court  of  Appeal.    The  words  in  this  pio- 
clamation  are  totidem  ceteris^  the  same  with  those 
nvhich  have  been  used  in  all  the  proclamations  for 
distribution  of  prizes  in  the  present  wars,  against 
every  enemy  with  whom  we  have  had  to  contend. 
Id  the  decision  upon  those  proclamations,  they  have 
uniformly,  and  without  question  or  hesitation,  been 
held  to  give  to  the  captors  thie  interest  iu  such 
frizes  only  qm  Ikey  had^  captured  since  the  Orders  m 
Council  for  general  reprizais. 

However  great  therefore  may  be  the  merits  of 
the  squadron  upon  this  station,  and  whatever 
may  be  the  intention  of  His  Royal  Highneis 
towards  it,  this  court  can  only  form  its  judges 
ment  of  that  intention  from  the  words  of  the  docu- 
ment  by  which  it  is  signified,  interpreted  according 
to  former  usage  and  practice.  If  his  Royal  Higb- 
neas's  meaning  had  been  different,  it  is  to  be  pre- 
sumed that  it  would  have  been  made  known  in 
another  form  of  expressions.  It  is  my  duty  to  de- 
cide according  to  law,  that  the  captors  are  not 
entitled  to  such  prizes  as  they  have  taken  befope 
the  I3th  of  October^  and  it  remaina  with  the  parties 
themselves  to  enforce  such  daima  as  they  may  cQOr 
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^^         ceive  themselves  have,  upoo  the  gronnd  of  inerit» 
or  equity  only,  to  the  fomitain  of  mercy  and  binefi* 


"'Teu!***'      cence,  where  no  doubt  they  will  receive  eVery  atteo< 
tion  which  the^  deserve. 


Jm.  tOfh, 


The  Little  Joe,  Fainveather^  Master. 

First  Case. 


^m«&«r  f\^  the  claim  of  the  Privateer  Liverpool  Packd 
dlJ^wt'ex'  ^^  this  vessel,  vm^ev  the  Prince  Regent's  Pro* 

tend  to  Yf5«  Is   clamation  for  distribution : 

by  the  goverw  For  the  Liverpool  Packet  the  Solicitor  Generals 
vToce,  without  This  is  a  question  of  some  interest  to  the  Colooial 
JiJnSnurjSty.    A  uthorities  of  this  province,  as  the  captors  are  claim* 

ing   under  a  commission  which  they  conceive  to 
have  issued  from  a  I^al  source;  but  which,  if  ID- 
valid,  leaves  them  in  the  predicament  of  non-com* 
missioned  captors,  not  entitled  to  the  distributioo 
of  this  prize.      The   commission  in  question  WM 
granted  under  tlie  seal  of  this   province,  and  was 
intended  to  operate  to  the  full  extent  of  a  Letter  of 
IMarque  and  Reprizal.      In  distant  colonies,  witli 
which  the  mother  country,  in  cases  of  emergency* 
can  have  no  immediate  communication,  it  is  cer- 
tainly adviseable  that  a  discretionary  power  shoold 
rest  with  the  King's  Representative  to   take  snch 
measures  for  the  safety  and  welfare  of  His  Ma- 
jesty's subjects,  as  his  own  judgment,  with  that  of 
his  appointed  council,  may  direct.    A  sudden  and 
unexpected  event  has  taken  place  in  the  United 
States  of  Americttj    a  declaration  of  war  against 
England^  with  which  the  British  government  coald 
not  have  been  made  acquainted  within  a  period  of 
time  during  which  the  colonies  might  have  mate- 
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illy  safiered.    The  governor  of  a  British  province    j^^^j^^ 
the  neighbourliood  of  thoHe  States,  officially  in-  ■    ■    ■ 

rined  of  this  hostile  declaration,  and  of  depreda-      '^'^t%lx^' 
>QS  being  committed  under  it  upon  the  property 
*  its  inhabitants,  has  thought  fit  to  sanction  an 
Tensive  retaliatory  measure,   by  granting  a  com- 
ission  of  reprizal.     It  is  true  such  commission 
as   not    granted    under  anv  authoritv*  from  the 
ords  Commissioners  of  the  Admiralty,  nor  in  the 
ode  by  which  Letters  of  Marque  and  Reprizals 
*e  usually  issued  in  the  mother  country :  but  the 
ant  of  that  formality,  existing  >a:  necessitate  rei^ 
til  not  render  a  commission  of  the  sort  absolutely 
»id,   to  the  great  injury  and  discom^tiire  of  an  in- 
>cent  party  who  has  been  acting  upon  its  assumed 
tlidity.     The  king,  from  the  origin  of  the  British 
clonics,  has  been  in  the  habit,  by  his  commissions 
id  instructions,  of  delegating  very  his:h  and  im^- 
ortant  parts  of  the  royal  prerogative  to  governors 
r  his  provinces.     Generally  speaking,   ail  cousti* 
itional  acts  of  the  Royal  power  can  now  be  legally 
cercised  by  persons  in  those  elevated  situations, 
nless  they  are  restricted  by  the  particular  direc- 
ODSof  His  Majesty,  or  unless  they  use  an  exertion 
r  power  totally  inconsistent  with  the  conduct  and 
eaigns  of  the  parent  state.     The  governor  of  a  p)r6« 
inoe  cannot  declare  war  against  a  nation  at  peace 
ith  the  King,  nor,  a  /ortiore^  declare  the    pro* 
ioce  at  peace  with  a  nation  that  is  at  enmity  with 
le  King;    and  yet   the  following  instruction  was 
lought  necessary  to  prevent  the  exertion  of  so  ex« 
snaive  a  power,  under  the  governor's  general  au« 
lority,  and  seems  virtually  to  confirm  the  general 
igbt  iand   practice   of  granting   Commissions   of 
f  arque  and  Reprizals  in  the  colonies'.    It  is  in  these 
rords ;  *'  And  there  having  been  great  irregularities 


-I 
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jjj^j^^^    in  the  manner  of  granting  conmisgionH  in  the  plali< 

tations  to  private  ahipa  of  wari  yoa  are  to  goveni 


1815!^      younielf  whenever  there  shall  be  oecaaion  acconUng 
to  the  coromission  and  inatrucjtiooa  gi-anted  in  thia 
kiugdonii  but  you  are  not  to  grant  Coea«i9»ion8  of 
Marque  or  Keprizal  against  any  prince  or  stale  is 
amity  with  us,  to  any  person  whatsoever  without 
our  special  command.**    Now  it  caa  be  reasonabijp 
inferred  from  the  latter  part  of  the  instruction,  that 
the  governor  of  this  province  is  aiithoriaed  by  Hit 
Majesty  to  grant  Commissions  of  Reprisals,  pf$* 
nided  they  are  not  issued  against  natipns  (U  amiltf 
with  the  King.    The  instruction  is  of  ao  ancicol 
date,  and    has  been   acted   upon  throughout  Ihs 
colonies;  and  in  this  province,  previous  to,  wA 
since  the  American  revolution,  in  a  way  ronformsUs 
to  the  construction  contended  for,  on  tlie  partof  tbt 
captors.      In   the  neighbouring  province  of  If»^ 
Srunswiek^  commissions  similar  to  the  one  in  qaes* 
tion,  have  been  of  late  years  granted,  and  approved 
of  by  the  administration  of  the  mother  country.    To 
refuse  them  if  required,  or   to   pronounce  then 
invalid,  when  granted,  would  be  a  denial  of  justiet 
on  the  one  hand,  and  a  breach  of  the  constitutioosl 
£uth  on  the  other.    This  commission  is  nnder  tht 
seal   of  the   province,    granted  by   the  govemoTi 
by    and    with    the   advice    of    his   council,   sod 
accompanied  by  the  usual  bonds,  and  other  formal 
papers,    requisite  upon   such  an  occasion.     Thf 
privateer  has  been  fitted  out,  at  a  great  expenee^ 
under  the  authority  of  that  commission ;  and  as  Us 
Royal  Highness  the  Prince  Regent  has,  by  his  late 
proclamation,  given  all  prizes  to  the  takers^  the 
owners  and  crew  of  the  Liverpool  Packet^  are  J^ally 
and  justly  entitled  to  receive  distribution  of  tte 
lAtUe  Joe^  and  her  cai|^« 
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jThe  King's  Advocate,  on  the  part  of  the  CrowHg         The 

Qoteoded— -That  whatever  might  be  the  legal  effect      -      1 

f  the  commission^  it  could  not  extend  to  the  giving    /«niMfy  toth, 

..  right  of  distribution  of  this  prize  to  the  captors. 

is  far   as  it  respects  the  claim  of  the  Liverpool 

^acket,  the  commission  is  to  all  intents  and  purposes 

avalid,  as  there  could  be  no  other  legal  mode  of 

panting  letters  of  marque  and  reprisals  but  through 

he  Admiralty.     There  are  many  of  His  Majesty^s 

Biportant  prerogatives  delegated  to  the  governors  of 

lis  provinces ;  but  that  of  making  war  or  peace^  of 

rhich  the  granting  letters  of  marque  and  reprisals  is 

•  serious  branch,  could  never  have  been  warranted 

J  the  general  commission^  or  the  instructions  ac- 

^mpanying  it.     The  particular  instruction  alluded 

Hj  affords  reasonable  convietioUj  that,  although  ati 

rregular  practice  of  granting  commissions  of  reprisal 

lay  have  prevailed  in  the  colonies.  His  Majesty  in« 

Boded  to  restrict  his  governors  to  the  commissioM 

ud    instructions  granted   in  the  parent    kingdom. 

Notwithstanding  such  instructiooj  the  same  irregular 

ractice  may  have  continued  in  some  of  the  coloniesj 

at  it  has  never  established  itself  in  this  provinee ; 

■d  it  has  been  the  invariable  practice  of  late,  to 

riant  letters  of  marque  and  reprisal,  under  a  warrant 

•oed  for  that  purpose  to  the  governor,  from  the 

lOrds  Commissioners  of  the  Admiralty.    The  com- 

MKMi,  therefore,  under  which  the  Liverpool  Packet 

mk  Bade  this  capture,  being  irregular  and  invalid, 

mA  vessel  must  be  considered  as  a  non^omnlissioned 

df,  and  the  claim  of  the  captors  of  course  tejeted. 

JuDGJiENT— Dr.  Croke, 

This  vessel  was  captured  upon  the  17th  of  October, 
J  %  privateer  fitted  out  at  Liverpool  in  this  province. 
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The         called  the  Liverpool  Packet,  and  commanded  by 

LlTTLS  JoJI* 

John  Freeman.     The  ship  and  cargo  have  both'  hem 


j«iMia»y  20U1,    condemned  as  American  property^  under  the  order  of 

the  13th  of  October,  and  the  Court  has  now  to  deter- 
mine who  is  entitled  to  the  prize* 

Two  parties  appear  as  claimants — the  King,  and 
the  owners  of  the  privateer ;  and  on  behalf  of  Hk 
Majesty,  the  question  is  reserved,  whether  heisia* 
tied  to  it  jure  corome,  or  as  a  droit  of  admiralty.    . 

It  is  incumbent  upon  the  owners  of  the  privateer 
to  prove  their  own  title,  which  depends  solely  upoa 
His  Majesty's  proclamation  for  the  distributiba  of 
prizes.  They  claim,  under  a  commission  which  wii 
issued  by  the  governor  of  this  province,  upon  the  SOth 
of  August  1812,  by  which  the  captain  was  authorittd 
*'  to  take,  apprehend,  and  seize,  all  vessels  belcHiguf 
to  the  United  States."*  This  commission  was  graalei 
by  the  authority  of  the  lieutenant  governor  akii^ 
without  any  warrant  from  the  Lords  Commissioiien 
or  the  Admiralty,  and  indeed  before  the  order'  ii 
council  for  general  reprisals^  which  was  not  issued 
till  the  13th  of  October. 

In  the  arguments  on  behalf  of  the  privateer,  ithii 
been  attempted  to  dazzle  the  eyes,  and  to  suspend  tb 
functions  of  the  Court,  by  a  splendid  display  of  tk 
dignity  of  the  governor  of  the  province.  It  has  ben 
said  that  he  is  the  representative  of  His  Miyesty,  aad 
of  the  Lord  High  Admiral,  and  that  a  solenm  iostn* 
ment^  granted  in  the  most  formal  manner,  under  hb 
signature,  and  under  the  seal  of  the  province,  ought 
not  to  be  disputed,  and  cannot  be  invalidated.  Little 
indeed  would  it  become  this  Court,  and  far  from  mj 
own  inclination,  to  treat  so  great  an  office  vrith  dis- 
respect, but  it  must  be  recollected,  that  no  iiiaii> 
in  a  free  country  like  Great  Britain,  however  higb, 
is  above  the  laws,  and  that  the  acts  even  of  His 


COURT  OF  VICE-ADMIRALTY.  387 

Majesty  himself  are  liable  to  be  questioned^   and  Tb« 

examined  in  courts  of  justice^  much  more  of  any  . 
officer,  appointed  by  him,  however  digni6ed  his  Janwyiothf 
station.  If  this  is  true  as  a  general  principle^  still 
stronger  will  it  hold  good,  where/ as  in  the  present 
case,  those  acts  are  brought  forward  by  private  indi- 
viduals, in  support  of  claims  set  up  in  opposition  to, 
and  in  derogation  of  His  Majesty's  own  rights.  Be- 
sides, the  present  question  does  not  affect  the  general 
validity  of  the  commission  itself,  as  an  authority  to 
make  captures,  but  merely  whether  it  will  entitle  the 
,   privateer  to  the  prize  under  the  proclamation. 

The  words  of  the  proclamation  are  these  :    After 
L  stating  as  a  preamble,  that  the  Prince  Regent  had 
>  ordered  general  reprisals,  '^  so  that  as  well  His  Ma- 
jesty's ships,  as  also  all  other  ships  or  vessels  that 
'«    diall  be  commissioned  by  letters  of  marque  or  general 
*    r^risals,    or   otherwise    by  the    commissioners    for 
executing  the  office  of  Lord  High  Admiral  of  Great 
Britain,  shall  and  may  lawfully  seize  all  ships  belong* 
log  to  the  United  States  ;'*  it  proceeds  to  state  that  it 
■Was  His  Royal  Highnesses  intentions,  that  "  the  neat 
^oduce  of  all  prizes  taken,  be  given  to  the  takers ; 
Ihat  is  to  say,   that  all  prizes  taken  by  ships  and 
Vessels  having  commissions  of  letters  of  marque  and 
reprisals  may  be  sold  and  disposed  of  by  the  mer- 
chants, owners,    fitters,  and   others  to  whom  such 
letters  of  marque  and  reprisals  aire  granted." 

The  order  for  distribution  #cites  and  refers  to 
the  previous  order  for  general  reprisals.  When  it 
l^i^es  the  right  in  prizes  to  certain  commissioned 
.  teasels,  it  must  be  understood  to  mean  only  such 
Teasels  as  are  before  described,  namely,  such  as  are 
commissioned  by  the  Lords  of  the  Admiralty.  It 
must  relate  to  such  vessels  as  by  the  previous  order 

3c3   . 
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LiTTLB^Jai.     ^^^  aIoob  authorised  to  make  captures^  that  \b,  to 
— — -«—    vessels  so  commissioned. 


"^""m^^        The  form  of  the  present  proclamation  is  the  Mnt 

which  has  been  adopted  in  former  wars,  in'  the 
respective  proclamation^  and  prize  acts.  The  deci- 
sions in  cases  which  arose  upon  those  documents  are 
conformable  to  this  interpretation.  In  the  ReieecOf 
Thompson,''^  it  was  held,  that  ^'  all  title  to  sea  priie 
must  be  derived  from  commissions  under  the  Adni* 
ralty,  which  is  the  great  fountain  of  maritime  an- 
thority." 

In  the  El  Conde  de  Galbez,  Ariaza,  of  whidi  I 
have  a.  manuscript  note,  the  lords  declared,  tbii 
'^  under  the  prize  acts,  no  other  vessels  are  entitki 
to  share  but  those  which  are  authorized  undtr  ik 
Lord  High  Admiral 

I  am  therefore  of  opinion  tl^t  the  Liverpool  F&M 
not  being  commissioned  by  the  authority  of  the  LoiAi 
of  the  Admiralty  against  the  United  States  of  AfBOiOk 
is  not  comprehended  within  the  proclamation  If 
which  His  Majesty's  bounty  has  been  extended  ti 
captors,  and  I  therefore  reject  the  allegation  giw 
on  behalf  of  the  master  and  owners  of  the  privatcefi 
and  condemn  this  ship  and  cargo  to  His  Majntfi 
reserving  the  question,  in  what  capacity. 

.   •  Roh.  L  255. 
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The  Brig  George,  Robertson,  Master. 


J«iti4ifyf3d, 
&8iS. 


Sentence — Dr.  Croke, 

T^HIS  vessel  with  a  cargo  of  brandy^  wine^  rilks^ 
-'-  and  other  goods,  the  produce  and  manufacture 
f  France,  sailed  upon  the  7th  day  of  June  181SS, 
rom  the  |)ort  of  Rochelle,  on  a  voyage  to  Nerw  York. 
Joth  "^hip  and  cargo  were  American  property,  and 
hey  w*Te  seized  upon  the  8th  day  of  Jvltf  1813,  by 
lis.iNlajesty^s  ship  of  war  the  Guerrtere,  commanded 
y  Captain  Dacres,  under  the  order  in  council  of  the 
6th  April  1809. 

It  is  there  ordered,  ''that  all  ports  and  places 
isder  the  government  of  France  shall  be  subject  io 
be  same  restrictions,  in  point  of  trade  and  naviga- 
ton,  as  if  the  same  were  actually  blockaded  by  His 
fajesty*s  naval  forces  in  the  most  strict  and  rigorous 
tanner,  and  that  every  vessel  trading  from  and  i6 
le  said  countries,  together  with  all  merchandize  on 
Mrd,  shall  be  condemned  as  prize  to  the  captors.'* 

An  absolute  right  to  this  prise  after  condemnation 

hereby  vested  in  the  captors,  unless  the  order  itself 
M  repealed,  or  its  effects  suspended  at  the  time  of 
ipture,  or  at  the  present  time,  'by  the  subsequent 
^  of  the  33d  of  June  181S,  The  clause  in  that 
4er  by  which  it  was  declared  ''  that  the  former 
'der  be  revoked  from  the  first  day  of  August,**  is 
applicable  to  the  present  seizure,  which  was  made 
hm  the  8th  of  July  preceding,  and  it  can  only  be 
leeted  by  the  two  following  clauses,  which  relate 

the  intermediate  time  between  the  90th  of  May 
id  the  Ist  of  August. 

It  is  unnnecessary  to  consider  how  far  a  right  to 


The  Older  of  Cb« 
23d  of  June, 
void  by  the 
Amtricau  not 
complying  with 
the  conditioni^ 
and  the  labie- 
quent  order  for 
geoeral  reprinb 
and  coodemna- 

tiOD. 
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t>  •  G^^         prize^  thus  clearly  given^  could  have  been  divested 

by  an  order  in  council  made  subsequent  to  the  cap- 

j«iwr^«3d,    lure;  jet  it  may  be  observed,  that  even  in  that  cisc, 
y  the  crown,  till  condemnation,  might  have  suspended 

the  adjudication,  and  might  have  directed  the  pro- 
perty to  have  been  released  at  any  time  before  adjudi* 
cation ;  His  Majesty  is  both  dominus  litis  and  dofiif- 
nus  rei  litigatm*  But  this  order  in  council  wis 
issued  previous  to  the  capture,  and  therefore  wasthea 
in  full  operation. 

This  repealing  and  suspending  order  of  the  23d 
June,  was  not  absolute,  but  it  vi^as  conditional ;  aod 
contained  in  it  a  clause  of  defeazance.  If  the  condk 
tions,  therefore,  have  not  been  performed,  the  order 
is  void;  and,  by  the  general  rule,  that  if  a  law  that 
repeals  another  is  itself  repealed,  the  first  law  ii 
thereby  revived,  the  order  of  the  S6th  April  is  agiio 
in  force,  and  all  rights  arising  upon  captures  nnde 
under  it  will  become  valid. 

I  shall  consider  first  the  clause  of  general  revoci* 
tion,  and  afterwards  the  particular  clause  which 
relates  to  the  period  before  mentioned. 

It  says,  ''  whereas  by  certain  acts  of  the  Goven- 
ment  of  the  United  States,  all  British  armed  veneb 
are  excluded  from  the  harbours  and  waters  of  the 
United  States,  the  armed  vessels  of  France  beiog 
permitted  to  enter  therein,  and  the  commerce  betweea 
Great  Britain  and  the  United  States  is  interdieted, 
the  commercial  intercourse  between  France  and  the 
United  States  having  been  restored.  His  Royal  High- 
ness is  pleased  to  declare,  that  if  the  GoveramMit  of 
the  United  States  shall  not,  as  loon  as  may  be  after 
this  order  shall  have  been  duly  notified  by  His  Ma- 
jesty's Ministers  in  America  to  the  said  Govermneflti 

*  Ebetfi,  Maoi.    Rab.  V.  173. 


^ 
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revoke^  or  cause  to  be  revoked^  the  said  acts,  this  „ ,  J^* 

present  order  sbali  in  that  case,  after  due  notice  sig-  • 

Rifled    by   His  Majest/s  Ministers  in   America  to  Jm^rytu, 
the  said  Government,  be  thenceforth  null  and  of  no 

effect.** 

« 

The  nullity  of  this  order  depends  upon  three  things. 
1st,  A  notification  by  His  Majesty's  minister  in  Ame* 
rica :  2nd,  The  non-revocation  of  the  acts ;  and  3dly, 
Due  notice. — With  respect  to  theirs/.  It  is  proved 
by  Ihe  order  for  reprisals  of  the  13th  October,  i^bich 
states,  that  such  notification  had  been  made.  As  to 
the  seconds  the  fact  is  notorious,  that  so  far  from 
having,  as  soon  as  might  be,  revoked  the  said  acts, 
that  they  are  since  extended  still  further  by  the 
declaration  of  war,  and  that  the  American  Government 
kas  continued,  and  still  continues,  to  seize  and  con- 
demn all  British  vessels,  not  only  in  their  own  ports, 
but  wherever  they  may  be  found.  And  it  is^  stated  in 
the  order  for  reprisals,  that ''  they  have  not  thought 
6t  to  recall  the  declaration  of  war,  but  have  pro- 
ceeded to  condemn,  and  persist  in  condemning  the 
ships  and  property  of  His  Majesty's  subjects,  have  re- 
fused to  ratify  a  suspension  of  arms,  and  have  directed 
hostilities  to  be  recommenced."  The  fact  therefore 
of  the  non- re  vocation  of  the  acts,  within  a  reasonable 
time,  is  fully  proved  from  the  highest  authority. 

It  is  the  third  requisite  that  due  notice  shall  be 
signified  by  His  Majesty's  minister  in  Amerieaio  the 
ssid  Government.  It  is  impossible  that  this  condition 
should  be  literally  complied  with,  because  after  the 
declaration  of  war.  His  Majesty  has  had  no  minister 
in  America,  and  the  impossibility  arose  from  the  act 
of  the  American  Government  itself.  But  a  public 
notice  has  been  given  by  the  Prince  Regent  himself 
in  a  most  authentic  and  solemn  act  of  the  state,  which 
is  at  least  equivalent  to  a  notification  through  an  am^ 
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^         bassador,  nanaely^  the  Orders  for  General  Repriiab, 

1    and  for  the  condemnatioD  of  all  American  property  to 

•^•^  «**•    the  captors. 

It  is  evident  therefore^  the  British  Govenunent 
having  performed  every  thing  which  was  required  on 
its  part^  and  the  American  Government  not  having 
complied  with  the  conditions  of  the  order,  that  it  bii 
become  thenceforth  null,  and  of  no  effect,  accordiog 
to  the  provisions  expressly  contained  in  it. 

There  is  a  particular  clause  in  the  order  wbieli 
relates  to  captures  made  subsequent  to  the  20th  of 
May  and  prior  to  the  1st  of  August.  The  words  an^ 
that  '^  all  American  vessels  and  their  cargw 
being  American  property  that  shall  have  beoi  cq^ 
tured  for  a  breach  of  the  orders  in  council  alooc  (tbit 
is,  of  the  7th  of  January,  1807,  and  the  26th  rf 
April,  1809)  shall  not  be  proceeded  against  to  candim 
nation,  till  further  orders,  but  shall,  in  the  event  tf 
this  order  not  becoming  null  and  of  no  ejffici,  in  tU 
case  aforesaid,  be  forthwith  liberated  and  restored.** 

Here  condemnation  is  suspended,  either  till  furtkr 
orders,  or  till  the  order  of  the  23d  of  June,  is  ra- 
dered  valid  by  the  performance  of  the  conditions. 

With  respect  to  the  latter  direction  it  falls  to  tb 

ground,  because,  as  before  proved,  the  order  is  noli 

and  for  another  reason,  that  the  Americans  ate  now 

become  enemies,  and  the  property  cannot  be  liberated 

and  restored  to  them.     The  object  therefore  of  tUi 

clause  no  longer  exists,  sinee  the  performance  of  it  ii 

a  legal  impossibility,  and  as  the  purpose  for  which 

the  suspension  of  the  adjudication  was  directed  ii 

thus  done  away  with,  any  farther  suspcnsioft  woaM 

be  nugatory.     It  was  however  directed  by  the  formetf 

part  of  the  clause,  that  ''  such  vessels  slioald  mot  bo 

proceeded  against  till  further  orders.*'     Now  by  tko 

order  for  reprisals,  and  the  warrant  to  this  Court  aad 
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from  the  Lords  Commissioaers  of  the  Admiralty^  a         5^ 

1  ,..  i^^i  .  0^  %     Brig  GEomdi, 

general  order  is  issued^  to  take  cogoizance  of,  and  • 

judicially  to  proceed  upon  all  mid  all  manner  of  cap*  Javwmjf'tu, 
tures  of  all  ships  and  goods^  and  to  condemn  all  ^uch 
vessels  and  cargoes  as  shall  belong  to  the  United: 
States.  This  order  being  general  must  comprehend 
all  American  property  whatever,  except  what  is  there 
expressly  stated,  and  under  whatever  title,  or  upon 
whatever  ground  it  may  have  been  seized,  and  amongst' 
the  rest,  all  property  captured  under  the  former  order 
ia  council  of  the  26th  of  April.  I  am  of  opinion 
therefore,  that  the  order  of  the  13th  of  October  to 
totidemn  all  American  property  is  such  a  further 
ord^r  as  is  intended,  and  does  authorise  this  Court  to 
pru^ef^d  to  the  condemnation  of  this  ves^l  and  cargo. 

It  has  however  been  argued  on  behalf  of  the  Crown, 
that  if  this  property  is  condemned  under  the  order  for 
reprisals,  it  is  not  condemned  upon  the  order  of  the 
26th  of  Aprils  but,  as  having  been  taken  before  hosti«> 
litm  commenced,  would  belong  to  the  Crown,  not  to 
the  captors.  I  cannot  accede  to  that  representation. 
The  order  for  reprisals  does  indeed  authorise  the 
Court  to  proceed  to  condemnation,  bnt  it  does  not 
^hitroj  all  distinction  between  captures  as  to  the 
Siouads  upon  which  they  were  made.  If  the  captors 
bite  acquired  a  right  to  the  prize  from  other  quar* 
(en,  it  cannot  be  affected  by  a  general  order  to  coo* 
dcu  American  property. 

Rjr  the  order  of  the  26th  of  April,  the  captors  ae- 
9Wed  a  right  subject  only  to  a  sentence  of  eondem- 
nation.  The  effect  of  that  order  was  suspended  by 
t^  order  of  the  83d  of  June.  The  order  of  the  2Sd 
9f  June  has  become  nnll  and  Toid,  both  bj  the  gene* 
Jtal  daoae  of  defeasance,  and  in  the  particular  direc* 
tions  relating  to  such  captures.  The  suspending; 
order  btoomiiig  TOid,  the  original  mrder  of  the  86th 
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of  April  revives  again  in  full  force^  and  all  captures 
comprehended  under  it^  are  to  be  condemnedas  prize 
to  the  captors. 

I  condemn  this  vessel  and  cargo  to  the  Guerriere. 
See  Appendix,  A.  B.  and  F. 


1813. 


The  Little  Joe,  Fairweather,  Master. 

(Second  Case.) 

npHE  claim  of  the  capturing  privateer  having  bees 
***  rejected  in  the  former  case  of  this  vessel,  sevenl 
questions  arose  in  the  case  of  the  same  ship,  the  oa* 
ture  and  grounds  of  virhich  are  so  fully  considered  is 
the  able  judgment  which  follows,  that  any  elaborate 
detail  of  the  arguments  would  be  unnecessary.  Upon 
the  points  reserved,  whether  the  prize  should  be  con- 
demned to  the  King  jure  corona,  or  as  a  droit  of  ad- 
miralty,  and  who  were  the  proper  receivers. 

For  the  Crown,  the  King's  Advocate  contended;  that 
although  the  commission  could  not  be  effectual  ai  a 
regular  letter  of  marque  entitling  the  captor  to  the 
prize,  it  was  an  instrument  of  high  authority,  uodef 
which  the  privateer  had  been  acting,  not  altogether 
as  a  lawless  captor,  but  as  a  vessel  commissioned  .bj 
the  representative  of  His  Majesty  for  the  good  of  the 
state.  Whatever  she  captured  in  this  capacity  sboold 
therefore  be  adjudged  a  droit  of  the  Crown  and  not 
of  the  Admiralty,  as  a  prize  taken  not  without  autho- 
rity, but  with  the  permission  and  on  behalf  of  Hii 
Majesty  under  a  commission,  that  may  be  said  to' 
have  issued  in  furtherance  of  the  Prince  Regeot*i 
order  of  detention. 
For  the  Admiralty ,  the  Solicitor  general,  contended, 
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that  the  claim  of  the  Liverpool  Packet  having  been     i^„J^^j 
rejected  upon  the  ground  of  the  commission,  under  * 

whicn  she  acted,  being  illegal,  it  cannot  be  seriously  February  5th, 
argued  that  the  same  commission  is  valid  for  any 
Dther  purpose.  The  capturing  ship  being  a  non-com* 
missioned  vessel^  the  prize  therefore  becomes  a  droit 
of  admiralty  to  be  delivered  to  the  agents  of  the  re- 
ceiver-general of  droits  in  virtue  of  the  power  lately 
transmitted  to  them. 

For  his  Excellency  the  Lientenant-govemor"  Uniacke 
u>ntended,  that  if  the  property  in  question  be  con- 
lemne.d  as  a  droit  of  admiralty,  the  lieutenant-gover- 
lor,  xirtute  offecii,  under  the  several  commissions  of 
l^vernor  and  vice-admiral  was  entitled  to  receive  it, 
m  behalf  of  His  Majesty. 

Sentence— Dr.  Croke, — 

This  vessel  and  cargo  have  been  condemned  as 
American  property,  and  the  claim  of  the  master  and 
the  owners  of  the  Liverpool  Packet  has  been  rejected. 
it  now  remains  for  the  Court  to  decide  to  whom  they 
df  right  belong. 

Three  allegations  have  been  given  in,  one  on  the 
behalf  of  His  Majesty,  another  for  Sir  John  Coape 
Sherbrooke,  lieutenant-governor  of  this  province,  and 
a  third  by  the  agents  to  the  receiver-general  of  droits. 

Upon  these  allegations  two  distinct  questions  arise. 

The  first  is,  wheth*'r  His  Majesty  is  entitled  to  this 
prize  in  right  of  his  Crown  and  royal  prerogative,  or 
■8  a  droit  and  perquisite  of  admiralty. 

If  this  prize  should  be  decreed  to  be  a  droit  of  ad- 
miralty, then  arises  the  other  question,  who  is  entitled 
to  receive  and  to  have  the  custody  of  it,  on  behalf  of 
His  Majesty. 

In  both  cases  the  property  would  ultimately  centre 
in  the  King,  but  it  is  important  to  determine^n  which 
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capacity;  because  his  rights  jure  corona  and  the 
droits  of  admiralty  are  perfectly  distinct^  they  rert 
upoD  different  foundations^  and  travel  through  diflfer- 
eut  roads.   The  King^  virho  is  originally  the  owner  of 
all  property  taken  in  vfSLV,  has  granted  certain  portiooi 
of  it  to  the  lord  high  admiral^  and  which  he  now  n- 
serves  again  to  himself  upon  appointing  commissionen 
to  execute  the  office.     With  respect  to  those  perqui- 
sites^ His  Majesty  now  stands  precisely  in  the  place 
to  tlie  Lord  High  Admiral.     The  King*s  title  upon 
these  different  grounds  is  kept  as  separate  as  if  the 
rights  were  vested  in  different  persons.     In  the  High 
Court  of  Admiralty^  and  in  the  courts  of  appeal^  ufm 
every  occasion  where  they  appear^  they  are  set  up  ai 
opposition  to  each  other,  and  are  contended  forhf 
the  respective  officers  of  the  Crown ;  and  they  ire 
always  most  attentively  discriminated  in  the  decisiov 
of  those  tribunals^     Whatever  therefore  may  aiici- 
dentally  be  the  consequence  to  other  parties^  it  ii  in- 
cumbent upon  this  Court  to  decide  the  question,  iC* 
cording  to  law.    To  do  otherwise  would  be  a  bread 
of  its  duty,  and  the  violation  of  a  solemn  oath;  aad 
an  error,  in  this  respect,  would  be  as  much  an  object 
of  appeal  as  any  other  grievance. 

The  droits  or  rights  of  the  Lord  High  Adiiii^ 
were  granted  by  his  patent,  and  established  by  pie- 
scriptioa,  but  they  were  accurately  defined  bj  the 
orders  in  council  in  the  year  1666.  The  present  ib^ 
and  cargo  are  claimed  under  the  second  artkb  rf 
those  orders ;  '^  That  all  enemies*  ships  aad  gooii 
casually  met  at  sea,  and  seized  by  any  vessel  not  earn- 
missionatcd,  do  belong  to  the  Lord  High  AdminL" 
Three  things  are  here  required,  that  the  ship  aai 
goods  shall  belong  to  the  enemy,  that  they  slrall  bft 
casually  met  at  sea,  and  they  shall  be  seised  by  a 
veasel  not  commiaaionated.     If  these  tliree  fiacis  iie 
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proved  bjr  evidence^  this  ship  and  cargo  mast  be  con- 
demiied  to  His  Majestj  as  droits  of  admiralty. 

War  was  declared  upoo  the  13th  of  October,  and 
Uiis  capture  was  made  upoo  the  17th  of  that  month. 
Under  whatever  title  therefore  this  seizure  was  made> 
(bit  ship  and  cargo  were  at  the  time  of  seizure  ene- 
ny's  property.  It  was  taken  not  in  port  but  upon 
Uie  high  seas. 

The  two  first  requisites  are  therefore  clearly  proved^ 
lad  the  only  question  which  can  be  raised  respects 
the  other  part  of  the  article^  that  the  seizure  must  be 
liide  by  a  non-commissioned  vessel. 

This  case^  in  another  point  of  view^  has  already 
imdergone  an  examination^  and  has  been  decided  upon 
by  the  Courts  so  far  as  respects  the  title  of  the  captor 
b  the  prize.  But  that  decision  rested  upon  different 
pounds  and  by  no  means  precludes  the  present  ques- 
tion. The  subject  of  enquiry  there  was^  whether 
Mb  was  such  a  vessel  as  is  included  within  the  words 
1^  Hifl  Majesty's  proclamation  for  distribution ;  the 
|>vesent  question  is^  whether  it  is  so  commissioned  as 
to  oust  the  Lord  High  Admiral  of  his  droits. 

If  this  vessel  was  entirely  without  a  comnrission^  if 
k  liad  no  commission  against  the  United  States,  or 
^  tommission  was  not  granted  by  a  competent  autho- 
rt|g%  fbe  is  eqilally  a  non-commissimied  vessel. 
'  This  vessel  had  a  letter  of  marque  against  Prance, 
hrt  it  is  a  decided  point,  that  notwithstanding  such 
Bmnrissioii^  without  a  letter  of  marque  against  the 
Suited  States,  she  was,  as  to  American  captures,  a  non- 
Mnoiissioned  vessel. 

It  is  admitted  that  no  warrant  had  been  transmitted 
Irom  the  Lords  of  the  Admiralty/  by  the  authority  of 
lit  Majesty's  commission  under  the  great  seal,  to 
Mie  letters  of  marque  against  the  United  States: 
boBgh  such  warrant  has  since  been  sent. 
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L  ttI^^j  i.         ®"* ''  *^"  ^^"  alledged  oa  behalf  of  His  Majesty, 

..—. that  this  vessel  was  commissioned  by  the  Priuce  Re- 

ittbfwtr^bih.  gent's  order  in  council  of  the  31st  Jt%,  1812,  or  by 
an  instrument  under  the  seal  of  this  province,  which 
has  been  produced,  and  bears  date  the  20th  Augusif 
1812,  either  under  the  authority  of  the  Prince  Ro- 
gent's  order  before  mentioned,  or  of  the  general 
powers  vested  in  the  lieutenant  governor  of  the  pro- 
vince by  his  commission  as  lieutenant  governor,  tnd 
commander  in  chief,  and  vice-admiral,  and  His  Mi* 
jesty*s  instructions  which  accompany  them. 

The  question  therefore  resolves  itself  into  fiMir 
points. 

1st.  Whether  the   vessel  became  a  commissioBdl 
ship  by  the  order  in  council  alone. 
2ud.  Whether  she  was  commissioned  by  the  tmfln- 
ment  granted,  upon  the  supposition  that  it  wasaulhi^ 
vised  hy  the  order  in  council. 

3rd.  Whether  by  that  instrument  itse{f,  indepai- 
dent  of  the  order  in  council,  as  a  mere  embargo  lO" 
thority. 

4th .  As  a  letter  of  marqu£  and  reprisals. 

1.  In  the  first  point  of  view.  What  is  a  commii- 
sioned  ship  ?  It  is  a  vessel  authorised  by  an  expiMi 
commission  emanating  from  a  competent  author^i 
directed  to  its  commander  to  exercise  hostilities  agaiHt 
a  particular  country,  or  confining  it  to  private  shfi^ . 
as  it.  is  described  in  the  Prince  Regent's  order  fo' 
distribution;  such  a  vessel  as  has  a  commission  of  M- 
ters  of  marque  and  reprisal.  But  the  order  is  not 
designed  for  the  exercise  of  hostilities,  it  is  only  t» 
detain  and  bring  into  port.  It  is  of  the  nature  of  a 
provisional  embargo,  and  was  so  considered  bytlis 
Prince,  in  the  subsequent  order  of  the  l3th  October* 
An  authority  for  any  other  purpose  than  to  take  •* 
prize,  is  foreign  to  the  question,  it  must  be  a  commii* 
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on  to  take  jure  belli.  Neither  could  a  vessel  be  said 
f  this  order  to  be  commissioned.  It  was  a  general 
rder^  and  no  particular  commission  was  in  fact  issued 
Dder  it^  or  directed  to  be  issued. 

2.  If  the  commission  from  the  governor  was  founded 
lerelj  upon  this  order^  it  could  have  no  further  au- 
athority^  and  could  be  subject  to  no  other  construe- 
ion  than  the  order  itself,  and  therefore  could  have 
o  further  effect  in  commissioning  the  vessel. 

3.  It  was  argued  that  this  instrument  was  not  a 
stter  of  marque^  or  warlike  commission^  but  a  mere 
uthoritit;  to  make  a  peaceable  seizure^  something  in 
he  nature  of  an  embargo,  and  which  was  a  measure 
rhich  every  governor  of  a  province,  as  of  common 
ight,  had  full  power  to  have  recourse  io  whenever 
occasion  required.  But  an  embargo  is  of  a  very  dif- 
ferent nature.  It  is  a  temporary  detention  of  vessels 
tdfhin  the  ports  of  a  country,  and  consequently  within 
lie  operation  of  the  municipal  laws  and  power  of 
llie  country.  To  seize  the  vessel  and  goods  of  the 
lobjetts  of  another  country,  upon  the  high  seas,  what- 
ever may  be  the  ultimate  object  of  it,  is  prima  facie 
IB  hostile  act,  and  though  merely  provisional,  can 
hiw  only  from  the  same  powers  which  can  declare 
irmr,  and  order  general  reprisals. 

4  This  instrument  in  its  form  is  a  letter  of  marque 
md  reprisal.  The  operative  part  of  it  is  couched  in 
fke  same  words.  ''  I  do  hereby  authorise  and  direct 
pwD  John  Freeman,  master  of  the  ship  called  the 
Liverpool  Packet,  to  apprehend,  seize,  and  take,  any 
dnp,  vessel  or  goods  belonging  to  the  United  States, 
K  the  subjects  thereof,  or  inhabiting  within  the  ter- 
ritories thereof."  No  distinction  can  be  made  be- 
hfreen  this  instrument  and  a  letter  of  marque  as  to  its 
powers  and  the  authority  necessary  to  issue  it.  A 
cammission  to  apprehend,  seize  and  take,  is  an  autho* 
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rity  to  commit  reprisals^  although  the  ultimate  diipo* 
sition  of  the  property  maj  depend  upon  future  cod- 
tingencies. 

The  question  then  becomes  reduced  to  this^  that  the 
only  ground  upon  which  this  can  be  maintained  to 
be  a  commissioned  vessel,  must  be  founded  upon  the 
powers  granted  by  His  Miyesty  to  the  governor  of 
this  province^  to  issue  letters  of  marque  and  repriiali 
by  the  commissions^  and  instructions  set  forth  in  the 
allegation. 

I  should  be  extremely  unwilling  to  enter  into  9BJ 
discussion  respecting  the  powers  and  authoritiei  of 
his  excellency  the  Lieutenant-Governor ;  but  tkf 
have  been  brought  into  question  by  the  parties  woi 
their  counsel^  who  may  be  considered^  in  some  sMir 
sure^  as  at  issue  upon  them ;  and  their  examioatioi 
is  necessary  to  the  decision  of  the  present  case.  WitI 
the  greatest  reverence  therefore  for  the  high  stslioB 
itseIC  and  the  sincerest  personal  respect  for  the  wo^ 
thy  and  eminent  person  who  occupies  it^  I  must  follow 
where  my  duty  leads;  with  firm  but  cautious  stepi; 
with  the  reserve  and  decorum  which  becomes  sach 
subjects^  but  with  the  freedom  of  truthj  the  strictut 
adherense  to  sound  legal  principles^  and  the  accuncj 
required  in  a  judicial  enquiry. 

To  consider  the  general  nature  of  these  comnii* 
sions  :— 

It  is  the  prerogative  of  the  Sovereign  onlj  to  ift" 
termine  what  part  of  the  public  or  private  force  of 
the  state  shall  be  employed  in  the  operationo  of  wil» 
No  subject  can  undertake  any  offensive  expedittfi 
against  the  enemy^  either  by  land  or  seaj  without  a 
particular  commission^  measures  of  self-defence  alt 
being  comprehended  under  that  descriptioD.  to 
commissions  are  of  two  kinds^  those  which  are  givM 
to  vessels  which  are  the  property  of  the  Sov^reig*^ 
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uid  therefore  are  called  Kioe's  sbips^  and  those  which     ,    i^«, 

,  Little  Jos. 

are  granted  to  persons  who  equip  vessels  at  their  own  ^^ 
expense^  and  are  reimbursed  by  a  share^  or  the  whole  February  sth, 
of  their  pliAider^  as  may  be  conceded  to  them  by  his 
His  Majesty^  from  whose  free  grant  alone  they  can 
be  entitled  to  if.  The  latter^  as  to  their  constitution, 
are  as  much  public  vessels  as  the  former^  and  their 
commissions  can  be  derived  only  directly  or  indirectly 
from  His  Majesty. 

The  royal  prerogative  is  usually  exercised  not  pro* 
miscuously  through  the  medium  of  any  of  His  Ma- 
jesty*s  ministers  or  officers^  but  through  the  known^ 
established^  and  appointed  channels.  Naval  military 
commissions^  whether  to  King's  ship's^  or  private  ves- 
sels^ are  issued  through  those  officers^  *  to  whom  it 
leems  properly  to  appertain^  that  is^  the  Lord  High 
Admiral^  or  the  Lords  Commissioners^  who  are  in- 
vested with  his  authority.  That  such  was  the  excln- 
sive  practice  from  the  earliest  times  might  be  proved 
bjr  a  reference  to  many  ancient  documents  upon 
record. 

This  branch  of  the  royal  prerogative^  of  commis- 
lioniog  private  vessels,  or  as  it  is  more  usually  called, 
i^f  issuing  letters  of  marque  and  reprisals,  is  carried 
into  effect  in  the  most  solemn  manner.  Upon  an  order 
mftde  in  council  by  the  Sovereign  in  person,  a  com- 
mission passes  under  the  great  seal,  to  the  Commis- 
lioners  of  the  Admiralty,  authorising  them,  or  any 
person  by  them  appointed  to  issue  letters  of  marque. 
in  consequence  they  grant,  in  England,  a  special 
vrarraot  for  each  applicant  to  the  Judge  of  the  High 
Court  of  Admiralty  to  issue  the  letter  of  marque,  and, 
in  the  colonies,  they  transmit  a  general  warrant  to 
the  governor,  to  authorise  the  Judge  of  the  Court  of 
ITice-Admiralty  to  issue  these  instruments,  in  the  same 
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Tu         imrnner  as  io  Mngland,  and  onder  tbe  securities^  and 
'     with  the  regolations  prescribed. 
Famgry  5t^        fbc  rcasoii  wh J  so  many  formalities  aod  precau- 
tions sboald  be  observed  is  obvious.  There  is  no  mode 
of  warfiure  more  liable  to  abuse,  and  to  degeneraie 
into  a  species  of  piracy,  none  which  has  given  more 
occasion  of  complaint  to  neutral  nations  than  tbe  cm* 
ployment  of  privateers.     It  has  therefore  become  a 
part  of  the  law  of  nations^  and  has  often  been  intro- 
duced as  an  article  of  convention  between  many  statesi 
particularly  in  several  treaties  to  which  Great  Britam 
is  a  party,  that  adequate  securities  should  be  gifeii, 
and  every  precaution  adoped  to  prevent  a  misappli- 
cation of  the  privilege. 

As  this  was  the  ancient,  so  it  continues  to  bje  tin 
modern  practice,  and  at  the  commencement  of  a  oew 
war,  warrants  are  sent  from  the  Admiralty  board  to. 
the  governors  of  provinces ;  as  has  been  done  sincetke. 
breaking  out  of  the  present  hostilities.  The  regulir 
transmission  of  this  authority,  though  not  amouatiog 
to  a  direct  proof,  because  there  is  a  'possibility  of  s 
concurrent  authority  elsewhere,  yet  certainly  carries 
with  it  a  strong  presumption,  that  without  such  wsr-. 
rant  the  governor  was  not  possessed  of  such  authoritf. 
Because,  upon  the  contrary  supposition,  the  warrast 
would  be  useless  and  nugatory,  and  it  is  not  to  be  sup* 
posed  that  His  Majesty's  government  would  exert  it*, 
self  in  acts  of  supererogation. 

This  presumption  is  further  strengthened  by  ike 
order  of  the  thirteenth  of  October.  The  words  of 
this  order  as  to  the  hostilities  to  be  exercised  agaioit 
the  United  States  are  as  extensive  as  possible,  for 
general  reprisals  are  granted  against  them ;  yet  wbea 
it  proceeds  to  designate  by  what  vessel  these  general 
hostilities  are  to  be  effected,  it  specifies  only  Hit 
Majesty's  ships,  and  such  as  shall  be  commissioned  bj 
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ri  of  marque^  or  otherwise,  by  His  Majesty's  com-         The 
loners  for  executing  the  office  of  Lord  High  Ad-  "'' 

I.  No  other  yessels,  howeyer  commissioned^  are  Feimtm&ih» 
orised  to  commit  hostilities  upon  the  enemy.  And 
9  words  are  used,  not  as  seeming  to  introduce  any 
limitation^  but  rather  to  refer  to  a  known  and 
1  limitation  of  the  right  of  making  captures  in* 
to  a  supposed  established  principle,  that  it  .was 
ssarily  confined  to  those  two  species  of  vessels 
If  this  was  considered  as  a  previously  existing 
tation  it  would  be  conclusive,  that  no  authority  to 
mission  vessels  subsisted  any  where  but  in  the  Ad* 
Jty.  If  it  was  introduced  as  a  new  restriction,  it 
,  I  think,  reasonably  be  doubted,  whether  it  would 
annul  any  power  of  that  kind  which  had  been 
iousjy  granted ;  for  by  this  order  the  Prince  Re-* 
not  only  makes  the  declaration  of  war,  but  he 
ifies  the  only  vessels  by  which  it  shall  be  carried 
It  is  frgm  this  order  alone  that  both  are  deduced ; 
out  this  order,  no  vessel  could  exercise  hostilities, 
I  the  order,  none  can  exercise  them  but  those  two 
a  of  vessels.  Independent  of  the  order  no  vessels 
i  authority ;  by  virtue  of  the  order,  only  those  two 
Ks  of  vessels  are  authorised, 
ut  an  examination  of  the  governor's  commissions 
nselves,  will,  I  think,  reduce  these  presumptions 
.  certainty,  and  shew  clearly  that  no  such  power 
8ted.« 

o  doubt  can  be  entertained  but  that  His  Majesty 
p  by  commission  under  seal,  depute  to  any  of  his 
ects  the  rights  and  the  exercise  of  almost  any 
kch  of  his  royal  prerogative.  But  questions  may 
)  upon  any  of  His  Majesty's  commissions,  as  to 
t  power  be  has  granted.  And  there  is  one  esta- 
^ed  rule  of  law  to  direct  the  enquiry,  that  no  part 

«  See  Note  h  p*  422—4^4  tii/ra. 
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LiTxIt^joi.    ^^  *^  roynl  prerogative^  especially  of  the  higher 
'  braucbes  of  it^  can  be  transferred  without  the  meit 

^'^mi.^^    express  words  to  that  effect. 

The  first  commission  which  1  shall  examine  is  thai 
of  the  Vice-Admiral  as  apparently  most  ceanectei 
with  the  case^  and  it  may  be  necessary^  for  iilastrating 
the  subject,  to  enquire  a  little  into  the  nature  aai 
history  of  the  office  itself,  as  derived  f/om  that  of  the 
Lord  High  Admiral ;  since  it  appears  not  to  haie 
been  well  understood. 

It  is  clear  from  those  learned  antiquarians  wha 
haye  extended  their  researches  into  the  usages  aai 
laws  of  former  times,  and  particularly  Mr.  Sddm^, 
that  the  office  of  lord  high  admiral  originally  cm- 
prised  civil  rather  than  military  duties,  and  that  the 
peculiar  object  of  it  was  not  so  much  the  oomoMat 
over  the  fleet,  qua  hasUbus  per  mare  resUteter,  M 
for  guarding  the  sea,  against  pirates  and  other  lawlMi 
persons,  and  the  protection  of  commerce^  de  ipso  atari 
iuendo,  having  the  same  power  at  sea  as  other  magii* 
trates  had  upon  land.  Their  usual  style  was  that  of 
custodes  marisy  and  they  were  said  in  the  old  laogaap 
of  parliament  to  be  appointed  *'  for  the  koeping  tsd 
sure  defending  of  the  seas  against  all  persons,  for  the 
entercourse  of  merchandize  safely  to  come  and  pitf 
out  of  the  same."  They  were  intrusted  with  lagwti 
de  la  pees  de  la  meer,  ou  la  saufgard  de  la  mere.  For 
this  purpose  they  had  a  general  jurisdiction  in  alltf* 
fairs,  civil  and  criminal^  upon  the  seas,  and  as  ineidoit 
to  jurisdiction,  they  were  intitled  to  various  droilli 
rights  and  perquisites.  This  was  the  ordinary  poirer 
of  the  high  admiral ;  the  military  power,  to  carry  oi 
warfare  at  sea,  was  an  extraordinary  power,  giveato 
him  occasionally  by  special  commission,  or  other  tem- 
porary authority.    It  is  not  surprising  ther^ore  that 
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the  comniiBsioQ  of  this  high  officer,  Mrhich  has  heen   , j-^^j^j^ 
continued  in  the  same  form  for  manj  centuries,  should    .  i , 
specify  and  relate  to  those  duties  and  rights,   which     ^^^'^^^ 
are  derived  from  his  original  authority,  and  are  of  a  ^ 

civil  nature,  and  so  little  as  to  their  military  or  ac- 
cessary duties;  and  that  the  ancient  law  hooks  should 
ht  so  full  as  to  the  one  kind,  so  deficient  and  barren 
a»  to  the  other. 

For  the  better  performance  of  these  civil  and  ma- 
ritime duties,  the  High  Admiral  was  authorised  by 
his  patent,  as  the  Lords  Commissioners  are  at  present, 
to  constitute  vice-admirals  under  him.  It  was  the 
usual  practice  formerly  to  appoint  many  of  these  offi- 
cers in  England,  with  jurisdiction  over  particular 
districts.  I  apprehend  that  there  was  a\ice-admiral 
for  each  of  the  maritime  counties,  who  exercised 
iMieh  of  the  same  judicial  powers  as  are  now  de*- 
legated  to  the  Courts  of  Vice-Admiralty  in  in- 
stance causes,  either  by  himself  or  his  deputy.  They 
were  besides  the  collectors  of  the  droits  and  perqui- 
sites of  the  admiral,  and  his  ministeral  officers  for  the 
srizure  of  prizes,  and  other  disputed  property,  which 
came  within  his  jurisdiction.  This  office  in  regard 
to  maritime  affairs  seems  to  have  resembled  that  of  a 
sheriff  or  a  justice  of  peace.  There  is  a  letter  extant 
from  n  very  eminent  person.  Sir  Leoline  Jenkins,  who 
was  judge  of  the  admiralty,  secretary  of  state,  and 
ambassador  at  the  treaties  of  Nimeguen  and  Cologne 
in  Ihe  reign  of  Charles  the  Second,  which  shews  pretty 
much  the  nature  of  this  office,  when  it  was  in  viridi 
ob$ervantia. 

It  is  addressed  to  the  honourable  Mr.  B:  a  vice- 
admiral.  It  seems  that  a  salvage  case  of  a  vessel 
which  had  met  with  some  casualty  near  the  coast, 
had  been  brought  before  him.  His  deputy  had  de- 
creed very  unreasonable  salvage,  and  had  directed 
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'^^         the  TeMel  to  be  sold  for  the  paymeot  of  it — the  opinion 

TTTLs  •».    ^^  ^.^  Leoline  was  tmkeo,  and  he  determined  that  the 

Ftknmnt  5tb»    cootract  of  salo  was  absolutely  Toidi  on  accouot  of 

the  unreasooableoeu  and  extortion.  He  expreiws 
himself  with  great  warmth,  as  to  the  case  itself, 
which  is  immaterial  to  the  present  question^  bnt  in 
answer  to  some  observations  of  the  Vice- Admiral  k 
proceeds  to  say,  ''  as  for  your  objections,  sir,  that  yoa 
baye  undertaken  a  very  ill  prorince,  if  your  conunii* 
sion  of  Tice-admiral  entitles  the  merchants  to  your 
service  at  a  hackney  rate  ;  I  have  this  to  say,  that  s 
justice  of  peace  on  land  bath  but  a  very  meagre  eoH 
ployment  in  the  several  parts  of  his  duty,  especisUf 
those  for  preserving  the  public  peace  and  men's  psr- 
ticular  properties,  against  riots  and  routs,  and  jet 
they  (men  of  honour  and  probity  I  mean)  never  con- 
plain  of  it;  a  vice-admiral  is  plainly  such  another 
officer  in  relation  to  the  sea,  and  under  the  same  obli- 
gations with  those  at  land ;  that  is,  represrats  the 
King's  part  in  preserving  his  subjects  and  allies  froD 
violences,  most  especially  in  their  distresses.  Yet  is 
some  things  every  vice-admiral  will  confess]  that  he 
hath  a  better  prospect  to  a  lucky  bit,  than  a  justice 
of  peace  at  land  hath ;  besides,  vice-admirals  in  EH' 
land  in  ancient  times  being  persons  of  great  figuie  is 
their  country,  used  io  layout  themselves  andtbeir 
pains,  for  saving  the  King's  subjects,  their  allies,  ssd 
their  goods  respectively,  as  men  who  were  ^pointed 
to  relieve  the  miseries  of  strangers,  and  that  r^ardsd 
the  peace,  the  honour,  and  tha  justice  of  the  nation*." 
Upon  the  establishment  of  .colonial  govemneots 
it  was  thought  proper  to  invest  the  governors  with 
the  same  civil  and  maritime  powers,  and  therefoie  it 
became  usual  for  the  Lord  High  Admiral^  or  the 

^  JenkmM,  Vol.  If.  p.  71%. 
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Lords  Comfnissioiiers,  to  grant  a  cominissioa  of  vice*         '^he 

admiral  to  them.    The  office  tiius  conferred  upon  the   .         

roTemor  was  precisely  the  same  with  that  of  the  vice-  FebmarvbtK 
admirals  iu  England,  and  was  confined  to  the  civil 
and  maritime  jurisdiction^  which  was  the  original 
branch  of  the  admiral's  authority.  This  is  evident 
from  the  commission  now  produced.  It  gives  the 
vice-admiral  cognizance  in  all  civil  and  ,  maritime 
causes^  offences^  and  crimes  ;  to  enquire  into  the 
usages  of  the  sea,  wrecks  and  other  forfeitures^  goods 
Waved,  flotson,  jetson,  lagon,  and  other  casualties  and 
perquisites ;  to  take  recognizances,  to  fine  and  punish 
ofifenders,  to  preserve  the  public  streams  and  waters ; 
to  reform  nets,  and  unlawful  engines,  with  other  si- 
milar duties,  but  not  a  single  clause  which  confers 
toy  military  naval  power  whatever. 

In  England  the  office  has  fallen  into  disuse,  no 
vice-admirals  have  been  for  many  years  generally  ap- 
pointed, and  their  functions  have  been  performed  by 
the  High. Court  of  Admiralty  and  its  officers.  In  the 
colonies,  patents  of  vice-admiral  are  continued  to  be 
granted  to  the  governors :  but  most  of  their  duties  are 
in  practice  superseded  by  the  general  establishment 
of  Courts  of  Vice- Admiralty ;  many  of  the  rights  to 
which  they  relate  have  become  obsolete,  or  have  been 
mbolished,  and  other  modes,  more  convenient  for  use, 
and  better  adapted  to  the  modern  state  of  the  world, 
have  been  adopted  for  the  enforcement  of  a  mariiime 
police. 

.  So  much  for  the  nature  of  the  office  in  general. 
With  respect  to  the  power  of  conunissioning  ships, 
and  issuing  letters  of  marque,  it  must  be  either  inhe* 
rent  in  the  office  itself,  or  conveyed  to  it  by  the  express 
words  pf  the  patent.  But  the  Lord  High  Admiral, 
or  at  least  the  Lords  Commissioners,  have  no  inherent 
power  of  this  nature.    By  their  patent  they  are  only 
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LiTTLg  Jos. 

February  blh, 
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authorised  to  builds  repair,  fit,  furnish^  arnij  victual, 
and  set  foirtb^  {by  which  I  understand  to  comniissioD) 
such  ships  and  fleets  as  they  shall  receive  directions 
for,  either  from  His  Mqjestt/  or  his  privy  council. 
and  with  respect  to  privateers*  in  particular^  not  to 
mention  the  usage  that  no  commissions  or  letten  of 
marque  are  ever  in  fact  granted,  till  the  Lords  arc 
authorised   by  a  commission  under  the  great  soil; 
it  is  expressly  laid  down  by  the  high  authority  laid; 
quoted^  Sir  Leoline  Jenkins  *,     ITiat  the  Lord  M^ 
miral  gives  this  power  to  private  men  of  war,  fut 
virtute  officii^  but  by  a  special  commission.  Since  tlie 
Lord  High  Admiral  himself  has  no  power  virtwU 
officii  io  commission  ships,   neither  can  the  Vke- 
Admiral^  who  derives  his  authority  from  him.    No 
such  power  has  been  given  him  by  special  commisuoft 
from   His  Majesty^  since  it  is  not  contained  ia  bis 
patent^  or  other  instruments. 

I  shall  proceed  now  to  consider  whether  this  i>  ft 
commissioned  vessel  under  his  Excellency's  cominif- 
sion  as  lieutenant-governor,  and  His  Majesty's  in- 
structions which  accompany  them. 

It  may^  I  think,  previously  be  observed,  that  ft 
letter  of  marque  being  an  authority  which  extends  to 
the  whole  ocean,  and  enables  the  vessel  to  make  cap- 
tures all  over  the  world,  does  not  seem  very  naturftUy 
to  be  comprehended  in  the  powers  of  a  governor, 
whose  commission  is  expressly  confined  to  a  particulsr 
province,  and  the  maritime  parts  thereof. 

Next^  that  a  letter  of  marque  is  a  naval  commission 
and  constitutes  the  vessel  to  which  it  is  granted  a  ship 
of  war.  It  seems  improbable  therefore  that  no  sudi 
power  should  be  given  in  the  naval  commission  of 
vice-admiral,  and  yet  should  be  contained  in  the  civil 
and  military  commission. 

•  Jenkins,  VoL  11.  p.  765. 
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That  DO  such  standing  powers  exist  in  any  subject 
in  Great  Britain,  not  even  in  the  Lord  High  Admiral 
with  whose  office  it  is  most  connected,  without  a 
special,  'occasional  and  temporary  commission  under 
the  ^eat  seal^  and  this  being  a  power  not  necessary 
for  the  defence  of  a  province^  it  is  not  probable  thi^ 
so  high  a  power  should  be  permanently  and  perpetu* 
ally  conferred. 

In  examining  the  instruments  themseWes  it  must  be 
remembered  that  in  law  all  commissions  are  atricH 
Juris,  and  cannot  be  extended  beyond  their  plain  and 
express  words*. 

The  first  clause  relied  upon,  gives  a  power  of 
arming  and  employing  all  persons^  to  march  or  to 
embark  them>  for  the  resisting  and  withstanding  of 
all  enemies,  pirates,  and  rebels,  both  at  sea  and  land, 
and  such  enemies,  pirates,  rebels,  if  there  shall  be 
occasion^  to  pursue  and  prosecute  in  or  out  of  the 
limits  of  the  province.  This  is  evidently  the  power 
of  raising  and  employing  the  militia  for  the  defence 
of  the  province^  either  upon  the  land  or  the  sea. 

The  next  clause  refers  evidently  to  the  former, 
which  having  authorized  the  execution  of  martial  law 
on  land,  this  proceeds  to  give  the  same  power  at  sea, 
in  case  of  any  embarkation  under  the  folrmer  clause. 
Hie  preamble  states  '^  that  forasmuch  as  divers  mu* 
tinies  and  disorders  may  happen  by  persons  shipped 
and  employed  at  sea^  evidently  referring  to  the  for- 
mer clause^  to  the  end  that  they  may  be  better 
governed  and  ordered.  His  Majesty  grants  the  power 
to  constitute  and  appoint  captains  and  other  officers, 
and  to  grant  to  such  captains  commissions  to  execute 
the  law  martial. 

No  doubt  under  this  commission  vessek  may  be 
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TlTjft,     fitted  ouf /or  the  drfence  of  the  province,  and  cap- 
tains and  other  officers  commissioned  to  comnuBd 
Fi^nMiy  M,    theln.     It  has  been  so  done  ynhtueyet  the  state  of 

affairs  required  it.    There  are  many  commissions  <rf 
tiiis  nature  remaining  in  the  secretary's  office.    But  a 
commission  to  vessels  in  the  service  of  government 
to  resist  and  withstand  enemies,  pirates,  and  rebds, 
is  very  different  from  a  commission  to  private  ships 
to  apprehend^  seize^  and  take  generally,  any  ships  ud 
goods  belonging  to  the  enemy,  or  in  other  words,  ts 
issue  letters  of  marque  and  reprisals.     The  powers 
specified  are  for  defence  against  attacks  by  arms^  ts 
resist  and  pursue  hostile  forces ;    letters  of  marque 
are  for  offensive  hostilities  to  seek  out  all  over  tbe 
world,  and  to  take  peaceable  property,  to  plunder  (lie 
ships  and  goods  of  merchants  and  other  persons  not 
in  arms,  or  engaged  in  hostilities  against  the  eoontiy) 
a  mode  of  warfare^  the  very  legality  of  which  hu 
been  denied  by  many  modern  writers,  and  which,  to 
say  the  best  of  it,  is  too  often  exercised  in  an  uiyai* 
tifiable  manner. 

Amongst  the  extensive  military  powers  given  for 
the  defence  of  the  province,  ,the  issuing  of  let? 
ters  of  marque  is  not  to  be  found,  either  expre«ly 
by  name  or  by  words  of  the  same  meaning.  Letten 
of  marque  and  reprisal  are  well  known  in  the  laws  of 
GreiU  Britain.  Unless  therefore  they  are  mentiooed 
by  their  legal  appellation  or  clearly  described  by  ex- 
pressions tantamount,  the  commission  cannot  exteod 
to  them.  And  since  they  extend  far  beyond  every 
measure  of  defence,  they  seem  as  little  to  be  compre- 
hended under  their  spirit  and  intention,  as  under  their 
express  definition. 

His  Majesty's  instructions  to  the  governor  refer  to 
the  commission  and  create  no  new  powers.  The 
clauses  relating  to  this  subject  are  evidently  not  to 
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enlarge,  but  to  restrict  those  powers^  and  the  pream*         The 

ble  states^  thi^t  great  irregularities  bad  prevailed  in    . 

the  manner  of  granting  commissions  in .  the  planta*    Ftbrvmy  sch, 

iionn."    The  governor  therefore  is  directed    ''  to 

govern  himself  vi^henever  there  shall  be  occasion/'  that 

is^  Vfhen  it  shall  be  necessary  to  exercise  the  poMrers 

Tested  in  him^  of  commissioning  ves  s    for  the  defence 

of  the  province  as  authorised  hy  the  commission ;  or  to 

issue  letters  of  marque,  when  so  authorised^  in  the  usual 

mode,  then  to  ''  govern  himself  according  to  the 

commissions  and  instructions  granted  in  Great  Bri^ 

tain^     But   though   self-defence  might    authorize 

defensive  measures  against  princes  or  states  in  amity 

with  His  Majesty  in  case  they  attacked  the  province, 

so  that  it  should  be  expedient  to  commission  vessels 

for  that  purpose,  yet  he  was  ^'  not  to  grant  commis^- 

sions  of  marque  and  reprisal,  against  such  princes  or 

states  in  amity  with  His  Majesty,  without  his  special 

command,'*  evidently  making  a  distinction  between 

commissions  to  private  ships  generally,  and  commis^ 

sions  of  marque  and  reprisal. 

Taking  the  commissions  and  instructions  therefore 
together,  the  meaning  is  obvious  and  plain,  and  there 
is  evidently  no  power  given  in  them  to  issue  letters  of 
marque  and  reprisals  without  a  special  authority. 

If  any  doubts  arise  upon  patents  of  this  nature,  the 
intention  is  best  explained  by  the  practice  and  usage. 
Diligent  searches  have  been  made,  both  in  the  office 
of  the  Registrar  of  the  Court  of  Vice-Admiralty, 
and  of  the  province,  as  to  what  letters  of  marque 
bave  been  granted  from  the  commencement  of  the 
province  to  the  present  time,  and  the  mode  of  issuing 
them.  It  was  very  possible  that  many  irregularities 
might  have  occasionally  taken  place,  in  a  series  of 
years,  under  a  great  variety  of  governors  and  officers, 
as  is  stated  in  His  Majesty's  instructions  to  have  for- 
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iw  merly  hifipeoed,  and  which  being  cleulj  deTiatims 
^__^  from  the  established  practice^  could  not  be  drawa 
w^kmmnf  i^    iolo  precedent^  but  the  result  of  tiiese  researchci  hu 

been^  that  the  commissioiis  and  instructions  have  been 
understood  and  unifarmlj^  executed^  according  to  Om 
principles  before  stated. 

From  the  earliest  times  there  are  many  instances  ef 
commissions  granted  ta  the  captains  of  vessels,  in  the 
actual  service  of  the  gavemmeta,  by  the  authority  ef 
the  governor  only ;  but  none  to  private  ships  cooi^ 
missioned,  or  letters  of  marque,  without  a  particulsr 
authority  from  His  Majesty. 

In  the  war  which  began  in  1756>  in  which  is  Ai 
first  trace  of  vessels  of  this  description^  many  lettcn 
of  marque  issued  by  the  authority  of  the  govenior. 
But  it  is  stated  in  the  preamble  to  them,  that "  Bk 
Majesty  King  George  the  Second  had  been  pleaiedl^ 
his  declaration  of  the  I7th  Mai/,  1756,  to  dedan 
war  against  France,  and  had  commanded  him  (the 
governor)  to  do  every  thing  in  bis  power  to  encoa« 
rage  his  subjects  to  fit  out  privateers^  and  so  forth." 
I  believe  there  was  no  Court  of  Vice- Admiralty  ei- 
tablished  in  the  province  at  that  time^  the  lettefi 
specify  that  bonds  had  been  given^  and  they  were  ac- 
companied by  instructions  from  His  Majesty. 

These  issued  therefore  under  a  special^  command 
and  authority  from  the  King. 

In  the  next  war,,  which  began  in  1776,  near  six^ 
letters  of  marque  issued^  in  the  most  regular  wayi  bj 
the  Judge  of  the  Vice-Admiralty  Court,  authoriied 
by  warrants  from  the  lieutenant  governor,  and  it  is 
expressly  stated^  that  they  were  granted  in  con* 
formity  to  the  act  of  parliament,  (I  suppose  the  17th 
of  the  present  King)  and  to  His  Majesty's  instmc** 
tion. 

In  the  last  French  war  which  succeeded,  a  am- 
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miflBicm  under  the  great  seal  issued  to  the  Lords  of         The 

the  Admiralty  to  empower  them  to  grant  warrants . 

for  letters  of  marque^  bvt  no  warrant  was  sent 'by  February  5xK 
them  to  the  governor  of  this  province.  In  conse- 
quence of  a  letter  received  from  the  secretary  of 
state^  in  the  time  of  Sir  John  Wentworth  upwards  of 
iftj  certificates  as  they  were  called^  in  lieu  of  letters 
of  marque,  were  issued.  They  state  that  they  were 
founded  upon  a  special  authority  given  by  His  Ma- 
jesty, that  '^  no  authority  having  arrived  to  the 
governor  to  grant  letters  of  marque,  in  the  mean  time 
he  assured  the  master  conformable  to  His  Miyesty^s 
pleasure,  signified  to  him  by  the  Right  Honourable 
Henry  X>undas  and  the  Duke  of  Portland,  that  His 
Majesty  will  consider  him  and  all  others  concerned, 
ar  having  a  just  claim  to  the  King's  share  of  all  such 
vessels  and  property  which  may  make  prizes  of  being 
first  condemned  as  lawful  prize  to  His  Majesty,  and 
'that  the  governor  had  received  His  Majesty's  com- 
mands to  encourage  all  His  Majesty's  subjects  by 
every  means  in  their  power  to  distress  and  annoy  the 
trade  of  the  enemy/' 

It  is  unnecessary  to  consider  whether  these  certifi- 
cates were  real  commissions,  or  merely  a  release  of 
His  Majesty's  share  of  such  prizes  as  they  shonid 
capture,  %xA  which  in  law  belonged  to  His  Majesty, 
as  being  taken  by  non-commissioned  vessels,  which  is 
certainly  all  that  their  form  implies.  But  it  is  more 
material  to  the  present  question,  that  before  this  letter 
vras  transmitted  from  the  secretary  of  state,  no  such 
instruments  were  issued,  and  therefore  that  they  were 
granted,  whatever  was  their  ^nature  or  effect,  not 
under  the  authority  of  the  governor's  commissions 
or  standiog  instructions,  but  under  a  special  au- 
thority given  by  His  Majesty.  They  furnish  there- 
fore 00  pre««dmt  whatever  that  the  governor  had 
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Lit  ^^joi     "*"^  letters  of  roarque  upon  the  authority  of  his 

two  commtssions  and  standing  instructions^  but  they 

^*^il^^*''    furnish  a  proof,  that  without  such  special  authority, 

the  governor  did   not  think  himself  authorized  to 
issue  them. 

The  practice  and  usage^  therefore,  has  been  coa* 
formable  to  the  construction  which  I  have  put  upon 
these  commissions  and  instructions,  and  it  is  clear 
that  to  issue  letters  of  marque,  without  warrant 
from  the  Admiralty,  or  a  special  authority  from  Hit 
Majesty,  is  without  precedent. 

The  date  of  this  commission  is  a  very  matmal 
ingredient  in  affecting  its  validity ;  it  was  issued  oo 
the  20th  of  August,  before  the  order  for  the  reprisals 
on  13th  of  October.  Whatever  may  be  the  power 
Tested  in  the  governor  as  to  granting  letters  of 
marque  and  reprisal,  they  must  be  limited  to  the  time 
of  war,  both  from  their  very  nature  and  from  the 
words  of  the  commission  and  instructions. 

To  declare  war  is  the  exclusive  prerogative  of  His 
Majesty;  orders  for  reprisals  and  the  issuing  of 
letters  of  marque  have  been  substituted  in  modent 
practice  for  the  more  solemn  denunciation  of  vrar. 
Whatever  may  have  been  the  conduct  and  provoct* 
tions  of  another  nation,  till  His  Majesty  thinks  pro« 
per  to  declare  war,  the  state  of  peace  sHlI  8ubsisls% 
Lord  Chief  Justice  Hale  is  decisive :  That  is  a  Hnu 
of  hostility,  when  war  is  proclaimed  hy  the  Ki$ig 
against  a  foreign  Prince  or  State;  this,  and  this 
only  renders  them  enemies.*  Till  the  order  then  for 
reprisals  upon  the  13th  of  October,  though  the  United 
States  had  declared  war,  the  relation  of  amity  was 
not  broken  with  respect  to  British  subjects ;  this  is 
implied  in  the  Prince  Regent*s  order^  in  which  it  is 

*  Hargr4ne*$  Lm  TncU,  p.  945.    Pleas  of  the  Crown^^c. 
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eclared^  that  though  the  United  States  had  declared    ^^^^^^^ 
rafj  and  had  issued  letters  of  marque^  he  had  fore-    ......-..-..-. 

om  previously  to  the  13th  of  October,  to  direct  let-    ^'^'^  ^^^ 
srs  of  marque  and  reprisal  to  be  issued  against  them. 

0  that  this  commission  was  granted  not  only  before 
be  declaration  of  war,  and  conseqiientljr  whilst  the 
elation  of  peace  and  amity  with  the  United  States, 
M  far  as  related  to  British  subjects,  by  the  laws  of 
heir  own  country,  still  subsisted — ^but  during  a 
leriod  in  which  the  sovereign  of  the  country,  with  a 
iew  to  induce  the  United  States  to  revoke  their  hos- 
lie  measures  had  thought  proper  that  no  letters  of 
larque  and  reprisal  should  be  issued  against  them. 

Nor  is  any  authwity  given  by  these  commissions 
rhich  intrenches  upon  the  doctrine  of  the  common 
aw ;  for  there  is  no  part  of  them  which  have  even  the 
appearance  of  giving  such  a  power,  before  hostilities 
leclared.  In  all  the  clauses  which  relate  to  this 
{uestion,  the  limitation  of  the  time  of  war  is  express. 
Che  respective-  powers  are  given  in  the  first  clause, 
'  for  resisting  and  withstanding  enemies,  pirates,  and 
ebels/'  In  the  next,  the  expression  ^^  during  the 
ime  of  war,''  is  introduced  no  less  than  four  times, 
ind  almost  at  the  end  of  every  sentence,  to  prevent 
loy  possibility  of  mistake.     In  the  instructions,  there 

1  the  stmoi^t  injunction,  '^  not  to  grant  commis- 
voos  of  marque  or  reprisals  against  any  prince  or 
(tate  in  amity  with  us,  to  any  person  whatever  with* 
lot  our  special  commi^nd.** 

It  is  true  that  all  persons  who  are  placed  in  the 
iftoation  of  Commanders  in  Chief,  particularly  in 
emote  parts  of  the  empire,  from  the  importance  of 
beir  charge,  and  the  impossibility  of  receiving  in- 
tructions  upon  every  emergency,  are  necessarily  iji- 
rusted  with  large    discretionary  powers,   for    the 
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L    '^uj        Protection  and  benefit  of  those  vrbom  tbey  are  wf- 

, 1    pointed  to  govern.     But  tboagb  it  may  be  difficult, 

^'*7^  **•'•     in  particular  ca^es^  to  draw  the  fine  line  by  which 

this  power  is  defined,  some  limits  must  exist.  'In  ei« 
treme  cases  they  would  be  evident^  and  it  would  seem 
that  to  authorize  private  subjects  to  commit  reprinb 
upon  the  unarmed  inhabitants  of  a  country  in  amitj 
with  Great  Britain,  not  being  in  a  measure  of  de* 
fence,  may  fairly  be  ranked  amongst  them. 

It  is  true  likewise  that  in  urgent  necessities,  or  for 
some  great  and  decided  advantage  to  the  conatrj, 
acts  are  not  unfrequently  done  which  are  not  sui^ 
tioned  by  law^  and  which  are  not  only  justifiable ii 
policy,  but  may  meet  the  approbation  of  the  Soie* 
reign.  But  the  law  notwithstanding  remains  m* 
altered,  and  in  full  force.  Acts  of  Parliament  fie* 
qaently  became  necessary  in  such  cases  to  shisUi 
individuals  from  the  penalties  incurred,  and  no  such 
acts  can  be  so  far  valid  as  to  afiect  the  rights  of 
third  parties,  which  is  the  only  point  of  view  is 
which  these  powers  becomes  the  subject  of  discusuoB 
in  the  present  case. 

After  the  extensive  view  which  I  have  thoaght  it 
my  duty  to  take  of  this  question,  in  all  its  beariii|^ 
after  the  most  diligent  researches,  and  the  most  OM^ 
ture  deliberation,  according  to  the  best4if  my  iii^ 
perfect  judgment,  I  am  of  opinion  that  this  insira* 
ment,  purporting  to  be  a  letter  of  marque,  atfi 
having  issued  before  the  order  for  general  reprisah^ 
is  not  so  far  authorised  by  any  commissions,  or  in- 
structions, directed  by  his  Majesty  to  the  Lieutaosot 
Governor  of  this  province,  which  have  been  produced 
in  evidence,  as  would  constitute  the  Liverpool  Packet 
such  a  commissioned  vessel  as  to  deprive  the  Lord 
High  Admiral  of  his  droits.    And  I  therefore  cM- 
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eron  the  vessel  called  the  Little  Joe,  and  her  cargo.         The 
A  droits  and  perquisites  of  His  Majesty  in  his  office   ^_..«^_^ 

f  Admirallj.  February  5tb» 

This  question  being  decided^  another  arises  upon 
L  There  are  two  parties  before  the  Courts  who 
ach  of  them  claim  a  right  to  have  this  property 
ielivered  to  them  as  receivers  on  the  part  of  His 
tfajesty.  The  Lieut;  Governor,  Sir  John  Coape 
iherbrooke,  and  the  other  parties  are  jointly  Samuel 
Hood  George,  Edward  Brabazen .  Brenton,  and 
Brenton  Halliburton,  Esquires.-.  The  former  in 
lursuance  of  the  provisions  contained  in  the  seyeral 
>ommissions  of  Captain  General,  Governor  in  Chief, 
Udd  Vice  Admiral,  as  set  forth  in  the  allegation, 
rhe  latter,  as  officers  and  agents  duly  authorised 
to  recover,  seize,  collect,  and  take,  the  rights  and 
perquisites  of  Admiralty,  by  the  Receiver  General  of 
Droits.'!' 

With  respect  to  the  Lieutenant  Governor,  his 
ekim  rests  entirely  up  the  commission  of  Vice  Ad- 
miral, vrhich  is  granted,  by  an  express  povf^er  in  their 
patent^  from  the  Lords  Commissioners  of  the  Admi* 
ralty.  The  Receiver  General  of  Droits  is  likevrise 
ippointed  by  the  Commissioners  of  the  Admiralty, 
iccording  to  the  power  granted  to  them,  and  he  is 
lirected  to  appoint  agents  at  all  such  ports  and 
places  as  he  shall  find  necessary.  The  povrer  and 
uftfaority  therefore  of  the  governor  and  of  the  re« 
ceiver,  or  their  agents,  is  derived  from  the  same 
•ource. 

I  think  upon  the  most  diligent  perusal  of  the  com- 
miasion  of  vice-admiral,  that  it  is  far  from  being 
clear  that  the  power  of  receiving  droits  of  admiralty 
is  there  given.     The  word  ^'  droits,"  or  rights^ 

«  See  No(^  II.  p.  4dl4— 426«  mjn. 

He 
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though  well  JLDOwn  in  the  laws  and  proceeduigs  of  tin 
Admiralty^  does  not  there  occur^  or  any  geoenl 
words  which  might  comprebeDd  them.  The  oiilf 
part  which  seems  applicable,  is  where  ''  perquisita* 
are  mentioned.  But  this  term  being  classed  in  the 
same  clause  of  enumeration  with  amerciaments^  issno^ 
fines^  mulcts  atid  pecuniary  punishments  alone^  wfaicli 
are  all  profits  of  a  judicial  nature,  and  seemiaglj 
limited  to  such  as  happen,  or  are  imposed^  assesssi 
presented,  forfeited  or  adjudged,  before  the  vice  o^ 
mirnl,  or  his  lieutenant  or  deputy  ;  it  may  be  donbteil 
whether  such  droits,  as  the  goods  of  enemies  ne 
there  intended,  or  any  other  than  perquisites  of  jofli* 
cial  proceedings  in  the  vice  admirars  own  IkAi. 
Yet  the  power  of  collecting  these  droits  seemrio 
perfectly  conformable  to  the  general  natiini  oF  (he 
oifilce  itsdf,  and  it  is  so  expressly  mentioDed  iir  fte 
patent  of  the  Lords  Commissioners^  that  ''  aU'drnis 
be  taken,  collected,  and  received  by  the  vice  id- 
miral;"  and  dgain,  in  the  instructions  to  the  1b- 
ceiver  General,  that  the  right  cannot  be  douMeflr 
and  that  by  usage  at  leasts  it  properly 'beloi^'lD 
them,  I  mean  general  usage,  for  there  is  no  instam 
of  the  vice-admiral's  having  received  thedroiti  in 
this  province. 

On  the  other  hand,  the  right  of  the  receiver  an9 
his  agents  is  equally  clear.  The  patent  to  the  eoB- 
missioaers  directs  that  the  droits  shall  be  received  Ij 
the  vice  admiral,  and  ''other  officers  of  or "hebn^ 
ing  to  the  Admiralty  "  and  every  of  them  respectite^. 
It  speaks  afterwards  of  vice-admirals,  ''  or  other  col- 
lectors,  receivers,  or  any  commissioners  aothoriscd  bj 
the  Court  of  Admiralty,  as  you  the  said  commif- 
lioners  or  any  three  or  more  of  you  shall  approve  of/ 
and  it  gives  them  the  power  of  nominating  to  ill 
ofikes  and  places.    It  has  been  the  immemorial  prac- 
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«tiGie  «ti>  jappoiot  receiv.ejrsj  «nd  in  his  commission  the    .   p»^ 
receiver  is  constituted  and  appointed  ''  to  le  the  re-    ■  -  ■  •  • 
j^VfT  general  of  the  revenue  to  arise  hy  all  or  BXkj  of 'TiWirsf  5th. 
the  jrigbts  and  perquisites  of  Admiraliy^  and  to  ask^ 
^demapd^  recover  and  receive  all  and  all  manner  of 
rights^  seized  apd  taken  in  war."  In  the  instructions, 
.enemies  ships  casually  met  at  sea  by  non  commis* 
.aioned  vessels  are  particularly  specified. 

.The   vice  admirals  are  made  accountable  to  the 

feceiver.     In  the  patent  of  the  Lords  Commissioners 

-fi  is  directed  that   ''the   vice   admirals  and  others 

^  shall  account  for  the  same  droits  unto  or  before  the 

commissioners^  or  such  persons  as  any  three  or  more 

^  Hf  them  shall  appoint."    In  the  9th.  article  of  the 

instructions  to  the  receiver^   it  is'  thus  contained, 

;''  You  are  from  time  to  time  to  require  all  our  vice 

,,|^mirals  to   give  up  their    accounts,  of   all    such 

*  ^l^oits,  duties  and  perquisites  as  they  have  received, 

and  to  acquaint  us  with  any  abuses^  neglects,  corrup- 

-  ftipps,  or  encroachments  whatever,  which  you  shall 

.;|fiiid  or   understand  to  be  committed  by  any.  vice 

^^idmiraK 

It  is  clear  then,  that  both  vice  admirals,  and  the 
receiver  general,  have  each  an  original  and  imme-- 
^diiaie  power  and  authority  to  demand  and  receive 
^.{droits,  from  all  persons  whatever,  and  that  there  is 
,;iio  reservation  of  ^be.  rights  of  the  vice  admiral  in 
^.fmpfifaion  of  that  of  ^ the  receiver,  but  that  the  vice 
.  •d°'i''^'s  ^^^  accouptableto  the  receiver. 

Both  then  being  invested  with  the  same  power, 
god ,  by  the  same  authority,  how  is  the  Court'  to 
proceed  upon  those  hostile,  and  unreconcileable  ap- 
,  plications  ? 

I  shall  first  proceed  upon  the  supposition  that  both 
parties  are  invested  ifrith  the  full  powers,  the  od# 

■  2  E  «  ^ 
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J    '^,        of  a  vice  admiral^  and  the  other  of  the  recdfer 

LiTTLg  JOI.  ' 

i_  general. 

^'^!^^^^^        Since  then  both  these  commissions  issue  from  fbe 
same  authority^  and  both  on  the  same  terms^  naoielj^ 
during  pleasure^  the  powers  given  in  either  com- 
mission maj   undoubtedly  be  revoked    by  exprat 
words,  by  the  same  authority  which  conferred  thoB. 
It  is  equally  evident  that  there  may  be  a  tacit  revoci- 
tion^  where  it  is  impossible  that  both  can  be  ezecntdl, 
or  take  effect,  and  therefore  that  one  must  give  wijr. 
This  is  the  case  at  present^  if  the  droits  claimed  an 
paid  to  one^  it  is  impossible  to  pay  them  to  the  other, 
which  then  may  it  be  presumed  to  haye  been  tk 
intentions  of  their  lordships  should  yield  the  rij^to 
the  other  ? 

The  rule  of  law  in  such  cases  is^  that  of  two 
powers,  both  being  revocable,  and  proceeding  firom 
the  same  authority,  the  former  shall  be  supeneded 
by  the  latter. 

Which  then  has  the  priority  in  point  of  time? 
This  is  not  to  be  ascertained  by  the  date  of  particolir 
commissions,  but  from  the  institution  of  theofieei 

« 

themselves,  or  the  date  of  the  original  first  com- 
missions. 

The  commission  to  the  receiver^  which  as  to  id 
form  is  evidently  of  ancient  date,  speaks  of  yice  ad- 
mirals as  an  office  previously  existing.  Under  this 
rule  of  decision  between  conflicting  rights^  and  nsder 
this  view  of  the  two  offices,  the  receivers  aeon  to 
have  the  best  title. 

Another  rule  is,  that  a  general  and  doubtful  au- 
thority should  yield  to  a  clear  and  special  one.  Tbe 
power  of  the  vice  admiral  is  obscure  and  vague,  that 
of  the  receiver  is  decisive,  and  is  accompanied  with 
special  instructions,  extending  to  every  part  of  hii 
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datjr^  80  that  it  seems  to  have  been  the  intention  of 
the  Lords  of  the  Admiralty  to  make  him  the  most 
efficient  officer. 

As  the   vice   admiral    is    accountable  to  the  re- 
ceifer^  the  receiver  as  far  as  the  droits  are  con- 
eemed  must  be  considered  as  the  superior  officer.    It 
would  be  absurd  to  direct  payment  to  be  made  to  the 
Tice  admiral^  in  preference  to  the  receiver,  to  whom 
lie  is  bound  immediately  to  account.     When  the  su- 
perior officer  comes  into  the  place^  or  district^  of  the 
inferior  officer^  or  appoints  an  agent  there^  who  fully 
represents  him^  the  superior  officer  having  an  original 
and  immediate  power  of  receiving  from  all  persons^ 
in  the  first  instance^  if  he  chooses  to  exercise  that 
power^  it  must  supersede  that  of  the  inferior  officer. 
.    In  an  another  point  of  view^  when  it  is  impossible 
to  comply  with  both  applications  equally  founded  in 
rights  a  discretionary  power  is  vested  in  the  Courts  to 
act  as  ;s  most  for  His  Majesty's  benefit.     Cateris 
paribus^  therefore^  it  would    prefer  a  shorter  and 
umpjerj  before  a  more  complicated  and  circuitous 
mode  of  conveying  the  property  to  His  Majiesty's 
parse ;  and  a  less  expensive  method^  before  another 
irhich  was  more  chargeable.     Here  both   have  a 
lircict  power  to  refieive,  but  as  the  vice  admiral  is 
lecountable  to  the  receiver^  in  thp  one  case  the  pro- 
lerty  would  go  through  two  channels^  and  would  be 
diarged  with  a  double  commission;   in  the  other^ 
iirough  one  office  only^  and  subject  only  to  a  single 
'emuneratiou. 

If  both  applicants  were  fully  authorised^  the  Lieu- 
enant-Governor^  as  vice-admiral,  and  the  'agents,  ^s 
epresentatives  of  the  Receiver-General^  by  these,  or 
woe  such  principles^  must  the  Court  endeavour  to 
ind  its  way  through  the  perplexities  arising  from  ap- 
areotly  equal  and  conflicting  rights.   But  althou^h^ 
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j_^^_        from  file  powers  given  in  the  rc«[iecfivc  instraraenb 
.  above  stated^  it  is  clear  <hat  the  agents,  as  to  the 

'**iSS*^'  right  of  asking  and  receiving  droits,  stand  in  tVt 
place  of  their  principal,  yet  I  think  it  is  not  pTe^Hed, 
or  at  least  is  not  proved,  that  the  lieutenant-go vemolr 
of  the  province  is  either  a  vice-admiral,  a  lieute^ii^ 
or  deputy  to  the  vice-admiral,  or  in  any  way  whirtevidf 
invested  with  the  rights  and  powers  of  that  olKlcer. 

The  commission  of  vice-admiral  is  directed  id  fltf 
George  Prevost,  the  governor  and  commander  in  cfiSff 
only,  with  the  power  of  deputing  and  surrogafiii^ 
deputies,  but  without  mentioning  the  lieufenat 
governor.  The  commission  of  Sir  John  Coape  Shet' 
brooke  appoints  him  only  liedtcnant-governor  of  lie 
province  of  J^ovorScotia,  and  authorises  htm  to  titi^ 
cise  and  perform  all  the  powers  and  direcfion  con- 
tained in  the  commission  to  the  governor-ftnttd, 
captain-general,  and  commander  in  chief,  botdiiei 
not  mention  his  other  commission  as  vice-adAiril. 
Neither  has  any  appointment  as  dcpnty  from  the  vice* 
admiral  been  produced.  Whatever  therefore  iaiiy  be 
the  rights  and  powers  of  a  vice-admiral,  or  his  de(rotj, 
it  is  not  established  in  evidence  that  they  have  de- 
volved upon  the  lieutenant-governor  of  this  province. 
Upon  both  these  grounds  therefore,  abd  niibre 
especially  upon  the  latter,  I  reject  the  allegitioB 
given  on  behalf  of  Sir  John  Coape  Sherbrooke,  so  to 
as  relates  to  bis  claim  to  receive  these  droiii,  ind 
pronounce  for  the  allegation  given  by  the  ageiitsfar 
the  receiver-general  of  droits. 


NOTE  I. 

Extract  from  the  Commission  of  the  Gocemdr^emrd. 

**  AN  D  we  do  hereby  give  aqd  grant  unto  you  the  said  A.  B. 
by  yourself  or  by  your  captains  and  commandera  by  joa  to  Ibe 
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attthorifedy  (uU  power  aod  authority  to  levy,  arm,  muster,  com- 
mnid  aad  ein|doy  all  persoM  whatsoever  residiiig  withia  our  said 
jfrwiofip  of  JPpiM  and  other  the  territories  under  your  government; 
aiid>  as  occasioQ  shall  serve,  to  march  them  from  one  place  to 
another,  or  to  embark  them,  for  the  resisting  and  withstanding  of 
all  eneflues,  pirates  and  rebels,  both  at  sea  and  land,  and  to  tran^ 
port  such  forces  to  any  of  our  plantations  in  America  if  necessitf 
sblU  require,  for  the  defence  of  the  same  against  the  invasions  or 
attempts  of  any  of  our  enemies';  and  such  enemies,,  pirates,  and 
mbelii  if  there  shall,  be  occasion  to  pursue  and  prosecute  in  or 
out  of  the  limits  of  our  said  province  and  plantations,  or  any  of 
them ;  and  if  it  shall  so  please  God  them  to  vanquish,  apprehend 
and  take,  and  being  taken,  either  according  to  law  to  put  to  deatb> 
or  keep  and  preserve  alive,  at  your  discretion ;  and  to  execute 
martial  law  in  time  of  invanon,  war,  or  other  times,  when  by  law 
it  may  be  executed ;  and  to  do  and  execute  all  and  eveiy  other 
thing  and  things^  vrhich^  to  our  captain-general  and  governor  in 
chief,  doth  or  ought  of  right  to  belong, 

And  forasmuch  as  divers  mutinies  and  disorders  may  happen 
bj  persons  shipped  and  employed  at  sea  during  the  time  of  war, 
and  to  the  end  diat  such  as  shall  be  shipped  and  employed  at  sea 
imog  time  of  war  may  be  better  governed  and  ordered,  we  do 
heie||>y  pve  and  grant  unto  you  the  said  ^.  B.  full  power  and  an- 
diority  to  constitute  and  appoint  captams,  lieutenants,  masters  of 
diips,  and  other  comnmianders  and  officers,  and  to  grant  to  such 
captains,  lieutenants,  masters  of  ships,  and  other  commanders  and 
oflioers,  commissions  to  execute  the  law  martial  during  the  time 
of  war,  according  to  the  directions  of  an  act.  passed  in  the  twenty* 
second  year  of  the  reign  of  our  late  Royal  Grandfather,  intitukdi 
^  An  act  for  amending,  explaining,  and  reducbg  mto  one  act  of 

Srliament  the  laws  relating  to  the  government  of  His  Majesty's 
ps,  vessels  and  forces  by  sea ;"  and  to  use  such  proceedings, 
authorities,  punishments,  corrections  and  executions,  upon  any 
offender  or  offenders  who  shall  be  mutinous,  seditious,  disorderly, 
or  any  way  unruly,  either  at  sea  or  during  the  time  of  their  abode 
and  residence  in  any  of  the  ports,  harbours  or  bays  of  our  said 
province  and  territories,  as  the  case  shall  be  found  to  require,  ac- 
cording to  the  martial  law,  and  the  said  directions,  during  the 
time  of  wfwr  as  aforesaid." 


The 
LiTT&i  Joi. 
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liiTTLB  Joi.  Extract  from  the  Governor-Generars  Instrucliom. 

FthumySih,  *^  And  there  having  been  great  irregularities  in  the  manner  of 
t8i5,  granting  commissions  in  the  plantations  to  private  ships  of  iw, 
you  are  to  govern  yourself  whenever  there  shall  he  occasion  accord- 
ing to  the  commissions  and  instructbns  granted  in  this  kingdoiD, 
but  you  are  not  to  grant  commissions  of  marque  or  reprisal  againit 
any  prince  or  state  in  amity  with  us  to  any  person  whatsovcrnidi- 
out  our  special  command :  and  you  are  to  obl^e  the  commanden 
of  all  ships  having  private  commissions  to  wear  no  other  ooloon 
than  such  as  are  described  in  an  Order  in  Council  of  the  7tk  of 
January,  1750,  in  relation  to  colours  to  be  worn  by  all  sbjpi 
of  war.** 


NOTE   II. 

Extract  from  the  Vice-AdmiraVs  CommzMmn. 

''  And  to  ask,  require^  levy,  take,  collect,  receive,  and  obtain 
for  the  use  of  us,  and  to  the  office  of  our  High-Adnnral  of  6fe(tf 
Britain  aforesaid  for  the  time  being,  to  keep  and  preserve  the 
said  wreck  of  the  sea,  and  the  goods,  debts  and  chattels  of  all  sod 
singular  other  tlie  premises,  together  with  all  and  all  manner  of 
fines,  mulcUi,  issues,  forfeitures,  amerciaments,  ransoms  and  re- 
cognizances whatsoever,  forfeited  or  to  be  forfeited,  and  pecu- 
niary punishments  for  trespasses,  crimes,  injuries,  extortions,  cod- 
fj^mpt?,  and  other  misdemeanors  whatsoever,  howsoever  imposed 
or  inflicted,  or  to  be  imposed  or  inflicted,  for  any  matter,  cauie 
t>r  thing  whatsoever  in  our  said  province  of  JP.— *  and  the  territoriei 
depending  thereon,  and  maritime  parts  of  the  same  and  thereto 
adjoined,  in  any  court  of  our  Admiralty,  there  held  or  to  be  beU, 
presented  or  to  be  presented,  assessed,  brought,  forfeited,  or  ad- 
judged ;  and  also  all  amerciaments,   issues,  fines,  perquinteiy 
mulcts,  and  pecuniary  punishments  whatsoever,  and  forfeitures  of 
all  manner  of  recognizances  before  you,  or  your  lieutenant,  de- 
puty or  deputies  in  our  said  province  of  F — and  the  territories 
depending  thereon,  and  maritime  parts  of  the  same  and' thereto 
adjacent  whatsoever,  happening  or  imposed,  or  to  be  imposed,  Of 
inflicted,  or  by  any  means  assessed,  presented,  forfeited,  or  ad- 
judged, or  howsoever  by  reason  of  the  premises,  due  or  tobeditt 
in  that  behalf  to  us,  or  to  our  heirs  and  successors." 
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Extract  from  the  Patent  to  the  Commissioners  for  exeatting  the 

Office  of  Lord  High-Admiral.  Bi^mmySA, 

"  And  whereas  all  wrecks  of  the  sea,  goods,  and  ships  taken 
from  pirates,  and  divers  droits,  rights,  duties  and  privileges  have 
bees,  by  express  words  or  otherwise,  heretofore  granted  to  our 
aaid  High-Admiral,  and  to  former  admirals,  for  their  own  benefit 
as  duties  appertaiuing  to  the  office  or  place  of  our  High-Admiral 
aforesaid ;  now  our  further  will  and  pleasure  is,  and  we  do  hereby 
chaise  and  command,  that  all  casual  duties,  droits  and  profits  be 
taken,  collected  and  received  in  all  places  where  they  shall  happen, 
by  the  Vice-Admirals  and  other  officers  of  or  belonging  to  the 
Admiralty,  in  such  sort  as  they  formerly  were  or  ought  to  have 
been  taken,  collected  and  received  by  them,  and  every  of  them 
respectively  when  there  was  an  High-Admiral  of  Great  Britain; 
and  the  said  vice-admirals  and  others  so  taking,  collecting  or  re 
ceivin^  the  same,  shall  account  for  the  same,  and  ^very  part 
Aereof,  unto  or  before  you  our  said  Commissioners,  or  any  diree 
pr  more  of  you,  or  unto  such  other  person  or  persons  in  such 
manner  and  form  as  you,  or  any  three  or  more  of  you,  shall  to 
that  purpose  appoint,  but  to  our  only  use  and  behoof,  and  not 
otherwise.  And  whereas  we  conceive  it  just  and  reasonable  that 
tbose  who  have  or  shall  truly  and  faithfully  account  for  what  they 
receive,  should  have  sufficient  discharges  for  the  same,  our  will 
and  pleasure  is,  and  we  do  therefore  by  these  presents  give  and 
gnmt  to  ypu  our  said  Commissioners,  or  any  three  or  more  of 
joa,  full  power  ^nd  authority  to  issue  forth  dischai^s,  releases, 
and  quietus  ests,  ^po^  such  accounts,  for  all  duties,  droits  and 
profits  whatsosver  received,  or  to  be  received,  by  the  aforesaid 
fke-admirals  or  other  collectors,  receivers,  or  any  commissioners 
authorised  by  the  Court  of  Admiralty." 

Extract  from  the  Commission  to  the  Receiver-General  of  Droits. 

^  Whereas  all  wrecks  of  the  sea,  goods  and  ships  taken  firom 
pirates  and  enemies,  and  divers  tenths  and  other  droits,  rights, 
duties  and  privileges,  which  have  been  heretofore  granted  to  for- 
mer Lord  High- Admirals  for  their  own  use  and  benefit,  as  duties 
appertaining  to  the  office  or  place  of  Lord  High-Admiral,  are  by 
His  Majssty's  commission  to  us,  appointed  to  be  taken,  collected 
iod  received,  in  all  places  where  they  shall  happen,  itt  such  sort 
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11»         as  they  formerly  were  or  ought  to  have  been  taken,  collected  and 
**  ^^     received,  when  theve  was  a  Lord  Higli-AdinbEal  of  EngUmd,  hA 


for  His  Majesty's  onty  use  and  behalf;  and  wn  have  a  good  ae* 
^^M  count  of  your  experience  and  integrity,  in  which  we  very  modi 

confide,  we  do  accordii^  to  die  power  granted  onto  us,  uMistilute 
and  appomt  you  the  said  •^'-—  — —  to  be  our  Receiver^leaenl 
of  the  revenues  arisen  or  to  arise,  by  aH  or  any  of  tbe  nfgtkt»mi 
perquisites  of  Adi^iralty,  und^  vrfiat  deuouiiuation  setter  Ai 
same  have  arisen,  or  shall  ormay  arise,  in  die  room  of  — ^ 

deceased ;  and  we  do  hereby  nominate  and  constitnte  yon  to  ks 
our  Commissioner  to  *ask,  demand,  recover  and  receive,  ta  mi 
for  His  Majes^s  use,  all  and  all  manner  of  rightsand  perqoisitoi 
that  have  been  or  shall  be  seized  and  in  time  of  war  or  utberw i^,* 


Instructions  to  the  Recmer^General 

1st  Direcdons  how  to  appoint  agents. 

£d.  Inter  alia,  to  inform  himself  of  and  demand  aB 
ships  and  goods  casually  met  at  sea,  and  seized  by  any  vcMf  nit 
commissionated. 

Oth.  You  are  from  dme  to  time,  as  there  shall  be  occaMn,  to 
require  all  our  vice-admirals  to  gpm  up  their  accounts  ot  aH'ioai 
droits,  duties,  and  perquisites  as  they  have  received^,  and  to  ac- 
quamt  us  with  any  abuses,  neglects,  corruptions  or  encitxidkiiMaft 
whatever,  that  you  shall  find  or  understand  to  be  connnitled  by 
any  vice-admirals  or  their  officers,  m  the  taking,  coffecting, 
ing  or  embezzling,  disposing  or  meddling  with  any  stnps, 
goods,  merchandize,  or  any  Admiralty  droits,  and*  to  take 
course  for  tbe  reformation  thereof  as  may  best  conduce  t*  the 
bettering  and  advancing  Ae  due  rights  and  benefits  of  die  hari 
High-Admiral ;  and  you  are  'to  acquaint  us  widi  any  nqjhcti^ 
abuses,  corruptions  and  encroachments  diat  either  have,  or  iM 
you  shall  find  may  be  committed  by  any  person  whatever,  to  tk 
prejudice  of  the  office  and  peri|iusitea  of  the  h^td  Hig^Atoi»l» 


^^(^^'oi^'YsmmmRXinK.  4m» 


In  tbe  Business  of  Mr.  Snook's  Petitions.  ii»^ 

ripHE  Lords  of  tbe  TreastiTy  a^kited  certaia  ^^^ui« 


-*-    commissioners  to  take  charge  of  As/n&ricanptO'^   ^iISSw^ 
perty.     By  an  inrtrametit  bearing  date  upon  tbe  3d   i^^T^"^ 
tit  November  1812^  and  signed  S.  B.  Bnmahy,  Btt9^ 
t&n  Long,  and  Samudl  Hancock,  in  virtue  of  tke 
povrers  vested  in  tbem^  tbe  cottimisiErioners  appointed 
John  Dougan,  Esq.  '^  to  taki  chir^  of  all  American 
ships  and  property  that  may  bd  already  detained^  olr 
that  may  hereafter  be  brought  into  the  ptorts  and 
places  named  in  the  margin,  (?tz.  Haltfm:,  Bernttda, 
Bahamas,  Newfoundland,  tod  all  ports  atad  places 
on  the  coast  of  British  North  America,)  under  the 
^ders  in  council  of  the  83d  of  June  last/'    And  it 
ptoceeded  to  diredt — ''  Axid  upon  receiving  this  oiir 
tppointroeritj  you  will  immediately  present  tb6  same 
Iwfore  the  Collector  and  Comptroller  of  the  Cust<hns; 
or  Mfhere  there  is  no  comptroller,  then  to  the  naval 
ifffieer  of  tbe  pott  or  place  where  the  several  prizes 
ilftill  be  brought,  and  in  virtue  of  these  our  instruc- 
tibns  you  vrill  require  of  them,  in  behalf  of  the 
Orbvrn,  to  render  you  possession  of  all  ships  and  car*- 
gott,  and  portions  of  cargoes,  vrhich  have  b6en  de- 
tiilied  under  the  above  mentioned  embargo,  and  tfll 
aboil  ships,  &c.  as  have  not  yet  been  brought  to 
adjudication,  you  will  cause  to  be  proceeded  against 
vrithout  loss  of  time  in  the  Vice-Admiralty  Court, 
Within  whose   limits   each  specific  prite   shall  be 
brought. 

''  And  in  case  you  have  to  encounter  any  impedi- 
ments io  the  obtaining  immediate  possession  of  the 
jNitd  property,  by  persons  wtto  may  Iw^e  assumed  am- 
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i^.SifooK*t    troul  over  tbe  same  before  this  or  appointment  shtll 

have  reached  you,  jou  will  not  fail  to  make  instant 

Fikruwrj  i7tb>  application  thereon  to  the  superior  civile  militaiy^  or 

naval  officer  of  the  port  or  place  where  such  obstruc- 
tions are  opposed  to  you^  and  we  are  persuaded  joo 
will  obtain  ample  authority  from  them  to  protect  the 
interest  of  the  Crown.  In  such  cases  as  you  shall 
deem  it  necessary  to  appoint  any  sub-agent  or  sub* 
agents^  to  carry  into  effect  any  of  the  powers  herehf 
entrusted  to  you^  you  are  further  authorised  to  mtlft 
such  i^pointment.** 

This  was  certified  to  be  a  true  copy  of  the  original 
by  the  Registrar  of  the  Court  of  Vice- Admiralty  at 
Bermuda,  attested  by  the  Judge  of  that  court. 

By  another  instrument^  dated  at  Bermuda  oa  the 
25th  of  January,  Mr.  Dougan  appointed  Mr.  Tkh 
mas  Snook  bis  agent  or  sub^agent  to  the  purposes 
above  stttted^  for  tbe  ports  of  Halifax,  Newfoundr' 
land,  and  all  ports  and  places  on  the  coast  of  BriM 
North  America.  This  was  signed  by  Mr.  Dougan 
and  witnessed  by  James  Huchans,  but  not  in  ug 
other  manner  authenticated. 

A  petition  was  given  on  behalf  of  Mr.  Dougan  ui 
Snook  by  the  King's  Advocate^  shewing,  that  the 
said  John  Dougan  was  on  the  3d  day  of  November 
last  appointed  agent  to  the  commissions  appointed  bj 
the  Right  Honourable  tbe  Lords  Commissioners  of 
His  Majesty's  Treasury,  to  receive,  take,  and  dispoie 
of  all  the  ships  and  vessels  with  their  cargoes,  whid 
has  been  condemned  in  the  Vice-Admiralty  Court 
of  this  province,  as  droits  of  His  Majesty ;  and  that 
the  said  Thomas  Snook  has  been  duly  appointedsub* 
agent,  for  the  purpose  aforesaid^  by  the  said  Jafei 
Dougan. 

That  the  said  Thomas  Snook  has  demanded  froB 
Hartshorne,  Boggs,  and  Co,  WilUan  Ayre,  Andreit 
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Wrighi,  Thomas  Godfrey,  Thomas  Heaviside,  George    ^;|J2S!  * 
Redmond  Hvlhert,  and  Thomas  Maynard,  Esqrs.    __..^ 
agents  for  the  capturing  ships;   and  from  Charles  fe6mm  irthp 
Hill  the  younger^  Esq.  Deputy  Marshal  of  this  wor- 
ship ful  Courts  possession  of  the  brig  Malcolm^  (then 
followed  a  list  of  forty-nine  ships)  together  with  the 
cargoes^  all  which  ha?e  been^  by  the  decrees  of  this 
Courts  condemned  as  droits  to  His  Majesty ;  and  the 
said  prize  agents  and  deputy  marshal  have  respec- 
tively refused  to  deli?er  the  same  to  the  said  Tliomas 
Snook:    wherefore^  they  pray  that  a  monition  may 
issue^  citing  the  said  Hartshome,  &c.  to  appear  to 
shew  cause  why  they  have  refused  to  deliver  up  the 
same. 

This  petition  came  on  for  hearing  on  the  17th  of 
February  1813^  and  was  argued  by  the  King's  Advo- 
cate on  behalf  of  Mr.  Snook. 

JuDGMENj. — Dr.  Croke. 

The  monition  prayed  for  in  this  petition  is  not  a 
matter  of  course.  The  party  applying  first  must  shew 
that  he  is  intitled  to  it  by  the  powers  vested  in  him^ 
lod  likewise  that  the  other  parties  mentioned  are 
proper  persons  against  whom  it  ought  to  be  di- 
rected. 

Iq  the  first  reapect^  Mr.  Snook  states  himself  as 
'  agent  to  the  Commissioners  appointed  by  the  Lords 
Commissioners  of  His  Majesty's  Treasury^  to  receive^ 
ike^  and  dispose  of  all  ships  and  vessels  with  their 
»rgoes^  which  have  been  condemned  in  the  Vice- 
Idroiralty  Court  of  this  province^  as  droits  to  His 
Mqjesty.'*  To  prove  the  authority  so  stated^  Mr. 
^nook  has  produced  an  instrument  by  which  he  is 
^pointed  ^'  to  take  charge  of  all  American  ships  and 
iroperty  which  may  be  already  detained^  or  that  may 
lereafter  be  brought  into  port  under  the  orders  of 


^O  CASES,  DHTEBMINBD  IN./D9E 

'  >^^^^*    'Bis >Mi^)6rt7*i8  Council  of  the  jiSU  Jmfi.''   . 94irKo 
,  tbo  petittOQ  loid  the  ingtrtimeDt  produced  to  .silfpfft 

FfftoMr)!  iTth,   it^  there  is  a  complete,  variation.     A  pawer:tojp(»tt^ 

all  vessels  coodenwed  as  drifts  to  HU  J^Iw^>  \^ 
very  different  from  a  power  to  take  charge,  of  Tiami^ 
detained  wider  a  ^ec^e  order  in  council;  the.pili- 
tion  is  therefore  not  supported  by  the  r  docvvn^. 
*nrhe  Court  cannot  consider  what  the  agsents  vM|d 
bCi  entitled  •  to  upon<tbis  petition^  because  tbewlMik 
foundation  upon. which  it  rests  is  not  establUMt 
.neither  can  it  act  upon  the  powers  described  jui.t^ 
appointment  itself^  because  they  form  no.  part  of  iljie 
petition. 

As  to  the  other  pointy  the  persons  against  whoD  i]ie 
monition  is  prayed  ;—^they  are  the  agei^i  for  the 
capturing  ships^  and  the  deputy  marshsl  of  .tfiii 
Court ;  and  the  ground  work  of  the  appV^iM  js, 
that  Mr.  Snook  had  demanded  from  them  possesrion 
of  certain  ships  and  cargoes  therej stated^  to  the  nmn* 
ber  of  forty-pine^  which  had  been  cpudempcd  is 
droits  to  His  Majesty ;  and  that  they  had  respectfvelj 
•  refused  to  deliver  the  same ;  wherefore  be  prays ti^at 
a  monition  may  issue^  citing  them  to  appear  to  shew 
cause  why  they  have  refused  to  deliver  up  the  fsid 
ships  and  cargoes  to  the  said  Thomas  Snook.  N9W 
the  marshal  is  the  officer  of  this  Courts  he  has,  pos- 
session under  the  authority  of  this  Courts  and  kit 
possession  is  the  possession  of  the  Court  itself;  ifofi^ 
out  an  order  from  the  Court  he  could  not  deliver  JP 
the  possession^  he  would  be  guilty  of  a  breadi  ,of 
his  duty  if  he  did^  and  would  be  liable  to  all  .die 
penalties  and  consequences^  which  as  a  public  oQceTi 
he  would  thereby  incur.  Even  where  propei:ty;is 
condemned  to  the  captors  or  others^  the  ii)M||ik*l 
.  cannot  deliver  up  the  property^  even  upon  the  pfo- 
ductionof  the  sentencje  of  condenmation>..withpnlt  * 


COURT  OB  nce^Aomima^. 

•peeitl  order  from  4lie  Gtfurt  to  thai  frtfeet.    The^fb-   '>^««<^ 
Jcc*  of  the  prayer  of  thi»  ptftitiaii^  tf  therctfbre  to  'cittl  ■ 

Ae  officer  of  the  Court  to  seeoimt  f6t  not  lutniHr  Fttnmf  trft* 

'101S* 

aomplied  with  a  demand^  which  he  would  have  heen 
^gmlty  of  a  TiokAioii  (^duty  if  he  ^had  ohejed.  With 
JEBBpect  to  the  prise^ageuto  the  same  obserfstions  will 
**ppjj  to  them^  aaf  they  are  likewise  in  some  measure 
•Officers  of  the  Court,  or  at  least  under  4ts  ooBtroul, 
^and  oould  not  part  with  the  custody  but  'under  the 
'authority  of  the  Court ;  nor  does  it  appear  ^am'  any 
'^ing  stated  in  this  petition,  or  imy  affida^fite  which 
'^accompany  it,  that  the  prize  agents  are  in  possessien 
of  the  property.  It  is' stated  that  the  ships  and  car- 
•  goes  have  been  Condemned  to  His  ^Majesty>— 4he 
'liigbt  of  the  captors'  agents' to  the 'Custody  had*  there- 
vibre  expired,  it  is  to  be  presunied  that  "they  'had 
-^en  it  up,  andthat  itTematned-sdlely  with  themar- 
^HlMil.  If  indeed  the  petitioner  'had  ^established  his 
^lright,'and  it  appeared  byaffidatits  or  otherwise/ that 
the  -raptors*  agents  without  any  right  did  hold  and 
detain  this  property,  the  Court  would  issue  a  moni- 
tion against  them,  requiring  them  to  surrender  it; 
^oft'  no  sucht  fact  is  alledged . 

'^  It  appears  to  me  that  the  agent  has  fo^nn  at  the 
'%tong  end.  fie  should  have  made  his  first  appltca- 
''^fioii'to  this  Court  for  an  order  for  the  delivery  of 
•ueh  ships  and  cargoes  as  he  conceived  himself 
Ittiliefl  to.  To  this  petition  it  is  impossible  for  the 
*^06iiH  to  accede,  and  I  recommend  to  the  agent  to  ^ 
•Hit^  de  novo,  in  such  manner  as  his  counsel  shall 

*  ^A  -second  petition  was  afterwar  given  in  on  the 

"^nd  l^frrtfart/  1B13,  stating  Mr.  Dougan^s  and  Mr. 

^Smpdhft  flowers  according  to  their  appointment,  aAd 

prajing  tiie  Court  to  order  all  such  American  vessels 

Ulotf  t^operty^  now  in  the  custody  of  the  Court,  as 


433  CASES  DETERMINED  IN  THE 

Mr  Swooi't  the  said  commissioners  are  authorized  to  Ukt  charge 
,..._.,...  of^  to  be  delivered  to  the  petitioner  as  sub-agent  of  Jehu 
fcAniory  irth.   Dougati.     This  petition  was  admitted  by  the  Court* 

but  the  agent  was  directed  to  specify  the  particuhc 
vessels  and  cargoes  which  he  claimed.  This  wm 
done  in  a  third  petition,  dated  the  25th  of  Fehrwargg 
in  which  it  was  prayed^  that  the  brig  George,  Jdim 
Rohertson  master^  captured  on  the  8th  of  Juiy  181% 
and  condemned  to  the  captors  for  breach  of  His  Ma- 
jesty's order  in  council  of  the  26th  April — and  the 
brig  Malcolm,  Ichabod  Jordan,  master,  which  im 
captured  on  tbe  24th  of  June,  and  had  been  condemned 
to  His  Majesty^  as  having  been  captured  previous  to 
the  declaration  of  war^  might  be  delivered  up  to^hin, 
and  that  the  claim  of  the  captors  to  have  tbe  ship 
Marquis  de  Somcrueles,  captured  on  the  lOtfa  /tigf 
last^  and  the  brig  Phcebe,  captured  on  the  19th  &p- 
teniber  last^  both  now  under  adjudication^  might  be 
rejected ;  and  that  they  might  be  condemned  as  priie 
to  His  Majesty^  and  delivered  to  the  Petitioner. 

Judgment — Dr.  Croke. 

1815.  '  These  vessels  have  been  selected  from  three  clasiei 
of  ships  and  cargoes^  which  stand  under  different  ci^ 
cumstances^  to  obtain  the  judgment  of  the  Court 
upon  each  of  them  respectively^  to  lead  the  decisioas 
upon  the  other  cases  in  each  class. 

The  first  class  of  vessels  and  cargoes^  both  wt 
respect  to  the  time  of  capture  and  their  number,  ii 
that  which  is  represented  by  the  brig  Malcolm* 
She  was  capured  on  the  24th  of  June  last,  and  bii 
been  condemned  to  His  Majesty;  she  was  bound  <ma 
voyage  from  Madeira  to  Portland,  and  was  coi- 
demned  as  American  property^  captured  previous  to 
the  declaration  of  war. 

This  vessel  havine  been  condenmed  to  His  Maiesfv 
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las  become  absolutely  his  property,   and   be  may     Mr.  Rvoom't 
lispose  of  it  as  he  pleases.     He  may  appoint  any  per-  , 

608  whateTer  to  demand  and  to  receive  it  on  his  be-   Ftbruan, jbih, 

t8it« 

lalf.  The  Treasury  is  the  usual  office  for  the  re- 
i^ipt  of  His  Majesty's  dues^  and  if  any  person  appears 
M$re  properly  constituted  by  that  board  for  that  (tar* 
H>»e,  this  Court  is  bound,  withodt  delay  or  hesita- 
ion,  to  deliver  up  His  Majesty^s  pro|}erty  to  them. 
lo  the  mean  time,  until  a  proper  duthority  is  given. 
Ids  Court  is  the  constitutional  triistee  and  guardian 
»f  the  property  on  behalf  of  the  Crown ;  to  part  with 
be  custody  to  any  persons  not  authorised  would  be  8 
iolation  of  its  duty,  and  it  is  therefore  incumbent 
ipou  it,  when  a  demand  like  the  present  is  made 
ipon  it,  to  examine  scrupulously  the  powers  of  the 
mtj,  not  only  as  to  their  foundation,  but  as  to  thei# 
dtent.  A  power,  given  to  receive  one  kind  of  pro- 
[lerty,  is  no  authority  to  receive  property  of  another 
^ecies. 

Mr.  Dougan  is  appointed  ''  to  take  charge  of  atl 
American  ships  and  property  that  may  he  already  dt-- 
Coined,  or  that  may  hereafter  be  brought  into  port 
wider  the  orders  in  council  of  the  fSd  June  last^ 
[  nuftt  confess  that  there  is  a  considerable  obscurity 
la  this  appointment.  No  vessels  were  directed  to  be 
let«|i|ed  or  brought  into  port  hj  that  order,  but  oti 
thii^  eontrary,  it  was  merely  a  conditional  revocation 
Wf  mspension  of  the  former  orders  for  detention  of 
Ite  7th  January  1807,  and  of  the  26th  April  1809; 
[  am  not  disposed  to  defeat  what  should  clearly  ap- 
Mur  to  be  the  intention  of  this  appointment  by  a 
itef  al  adherence  to  the  mere  words  of  it,  but  rather 
9  give  it  full  effect  by  the  most  liberal  construction. 
^iie  order  of  the  23d  June  therefore  must  be  taken 
r  conjunction  with  the  orders  to  which  it  refers,  and 
^  ra»y  theii  understand  Mr.  DqugarCs  powers  to 

2f 
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Kr.  SirooK't    extend  to  such  vessels  and  cargoes  as  have  been  de- 
,  tallied  uuder  the  two  former  orders,  the  operation  of 

'^^Ts'Lf^^'   which  has  been  restrained  by  the  order  of  the  833 

June  ;  now  the  Malcolm  was  not  captured  under  uj 
of  those  orders^  not  having  been  engaged  in  anytnde 
with  the  enemy's  ports^  or  those  described  in  the 
order  of  the  26th  April,  but  was  employed  ia  i 
voyage  from  Madeira  to  Portsmouth  in  the  UnUd 
States,  two  neutral  or  allied  ports.  They  were  seixdl 
therefore,  not  under  the  orders  in  council^  but  by 
the  discretionary  orders  of  the  admiral  upon  this  stip 
tion^  as  some  other  vessels  of  this  class  were  takn 
under  the  embargo  order  of  the  SIst  July,  merely  as 
American  property;  as  such  only  they  were  con* 
demned^  under  the  order  of  the  13th  October,  and  to 
His  Majesty,  as  having  been  taken  previous  to  the 
declaration  of  hostilities,  and  therefore  Mr.  Dougoa*! 
powers  do  not  comprehend  these  vessels. 

Many  arguments  however  have  been  emplojfed, 
chiefly  founded  upon  the  want  of  precision  in  the  ap- 
pointment, to  prove  that  it  was  the  intention  of  Go- 
vernment that  these  agents  should  take  possession  of 
all  vessels,  captured  in  the  period  before  the  order  for 
general  reprisals  on  the  13th  October.  Every  mode 
of  ingenious  torture  has  been  exercised  upon  this  in- 
strument of  appointment  to  give  it  that  extent  r  sup- 
posed omissions  have  been  supplied,  imagined  surpltt- 
ages  have  been  retrenched,  and  recondite  meanafp 
have  been  brought  to  light,  but  I  fear  the  wordi 
themselves  will  admit  of  no  such  construction, 

I  have  looked  at  the  proceedings  which  have  beea 
had  before  in  similar  cases.  The  cases  respecting  tlie 
Dutch  commissioners  can  afford  no  precedent,  be^ 
cause  their  powers  were  constituted  by  an  act  of  ptft 
liament  which  could  create  rights,  as  well  as  r^* 
late  them.  But  the  Danish  war  resembled  the  preieot 
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American  war  in  many  features.     An  order  for  the 
detention  of  Danish  vessels  issued  on  the  2nd  of  Sep- 
tember 1807^  precisely  similar  to  that  of  the  31st  of 
Jultf  for  American  property.     The  order  for  general 
reprisals  was  declared  on  the  4lh  of  November,  and 
commissioners   were    appointed   to  take  charge  of 
Danish  property  captured  in  the  immediate  time. 
But  the  words  in  those  appointments  were  perfectly 
clear,  the  agents  were  directed  to  require  possession 
of  all  ships  detained  before  the  letters  of  marque  were 
issued  against   Denmark^   viz.  on  the  ^th  of  last 
month.     If  the  same  power  was  intended  to  he  given 
to  the  present  commissioners  or  agents^  the  same  or 
equivalent  words  would  have  been  used^  correspond- 
ing to  those  which  had  been  employed  in  a  similar 
business  so  very  recently.     What  authority  has  been 
giyen  to  the  commissioners  does  not  appear^  as  their 
commission  is  neither  recited  or  produced^  and  the 
Court  can  judge  only  from  what  is  io  be  found  in 
Mr.  DougarCs  appointment.     If  the  powers  of  the 
•riginal  commissioners  are  more  extensive^  the  agent 
cm  be  authorised  only  as  far  as  those  powers  have 
been  deputed  to  him^  and  I  am  of  opinion  that  he  is  not 
iDtitled  to  demand  or  receive  vessels  which  were  not 
fdcen  under  the  order  in  council  of  the  23d  of  June, 
tod  the  preceding  orders  to  which  that  refers. 

The  next  case  to  be  considered  is  the  brig  George, 
Bobinson  master.     This  vessel  was  captured  on  the 
Bih  of  Jult/  1812.     She  was  bound  upon  a  voyage 
from  Rochelle  to  New  York,  and  was  seized  for  a 
breach  of  his  Majesty's  order  in  council  of  the  26th 
if  April,  and  therefore  certainly  comes  within  the 
lescription  of  vessels  in  Mr.  Dougan's  appointment. 
Eltft  she  has  been  already  condemned  to  the  captors. 
Fhe  treasury  board  may  have  authority  to  appoint 
eceiTers  of  His  Majesty's  property^  but  it  cah  give 

2pg 
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Petitions. 

F*bfumry  25th« 
1815. 
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Mr.SwooK'f  His  Majesty  no  rights  which  he  did  not  previouilj 
,....__  possess.  The  King's  coutroul  over  prize  before  con- 
Ftbruaryt5ih,    demiiation^  and  his  absolute  right  to  it  when  omh 

demned  to  him  are  perfectly  clear ;  but  when  prise 
has  been  condemned  to  the  captors,  under  a  title 
derived  from  His  Majesty,  they  have  a  vested  interest 
of  which  they  cannot  be  deprived  by  any  autbqrii^ 
from  the  treasury.     This  vessel  was  taken  under  tbi 
order  of  the  26th  of  April  1809,  which  directs  tM 
every  vessel  so  taken  ''  shall  be  condemned  as  priie 
to  the  captors."     This  question  was  fully  discusie4 
in  the  present  case  as  between  the  Crowp  and  the 
captors,  and  the  Court  was  of  opinion,  th,At  thesuft^ 
pending  and  revoking  order  of  the  23d  of  June  wai^ 
become  null  and  void,  under  the  clause  of  defisi^stnoe 
contained  in  it,  applied  to  the  facts  which  hid  lioco 
occurred ;  therefore  it  held  the  order  of  the  2l6tli  oC 
April  to  be  in  full  force,  and  condemned  the  propel^, 
to  the  captors.     The  further  consideration  \|fhich  has 
been  given  to  this  question  of  law,  has  satisfied  oieof 
the  correct uess  of  that  decision.    But  whether  rightor 
wrong,  the  ca|)tor  has  acquired  a  vested  right  under  i^ 
subject  indeed  to  be  suspended  by  appeal,  or  to  be  de- 
feated by  a  reversal  of  the  sentence ;  but,  no  such  appeil 
having  been  entered,  the  captor's  right  is  prima  fade 
too  much  attached,  to  leave  the  property  liable  tp  be 
taken  possession  of  by  the  authority  of  agents Jip- 
pointed  by  the  treasury. 

This  appointment  of  Mr.  Dougan  has  undergoes 
much  discussion.  It  certainly  seems  to  have  bccH 
drawn  up  with  some  inaccuracy,  and  by  persootiet 
very  conversant  with  the  subject  to  which  it  reletei. 
I  scarcely  imagine  that  it  could  have  proceeded  from 
the  pen  of  Dr.  Burnabj/s  ^ho  is  an  eminent  advocjite 
in  the  High  Court  of  Admiralty.  I  have  already 
pointed  out  some  want  of  precision  and  obscurity 
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but  the  p^^oA  bj  \^boin  it  was  drawn  up  seems  not 
l#  hate  been  informed  of  the  existence  of  such  a 
ihiiig  as  a  Coiirt  of  Vice-Admirahy ;  which,  besides 
itt   authority  to   condemn   prizes,   which  indeed   is 
Mentioned,  is  likewise  intrusted  by  the  law^  and  by 
tirious  acts  of  parliament,  with  the  exclusive  juris- 
diction, custody,  and  controul,  of  all  prize  property. 
For,  except  where  the  agent  is  directed  to  proceed 
dgainxt  all  such  vessels  as  have  not  yet  been  brought 
to  adjudication,  those  Courts  are  not  once  referred  to 
in  the  appointment.     ''  If  the  agents  should  have  to 
encounter  any  impediments  to  the  obtaining  imme- 
iiate  possession  of  the  property,  by  persons  who  may 
Ktaye  assumed  controul  over  the  same  before  the  &p- 
|KHntment  could  reach  them,**   (To  what  persons  this 
faay  allude  is  not  so  clear,  unless  the  controul  of  the 
€ourt  of  Vice- Admiralty  or  its  officers  is  to  be  un- 
Aintood,  the  only  persons  who  in  law,  and  fact,  do 
iHtolime  any  controul ;  but  be  they  who  they  may)  the 
ij^t  is  ordered  to  apply,  not  to  the  Court  of  Vice- 
iMhiiralty,  which  possesses  the  lawful  authority  to 
cbibpel  the  production  and  delivery  of  all  prize  piro- 
plitiy,  in  whatever  hands  it  may  be,  and  is  invested  with 
Ae^most  ample  powers' for  that  purpose,  but  he  iis  to 
ij^pTy  to  the  superior  civilj  mititarij,  or  naval  ojfficer 
df  ibd  pdrt,  or  place,  where  such  obstructions  are  op- 
pMed'  td  him,  and  the  commissioners  declare  that 
^  iHejr  are  pcfrsuad^d  that  he  will  obtain  ample  au- 
IBbrity."     Whether    any   property,   which  be  may 
tf itfk  himself  entitled  to  receive,  is  withheld  from 
Mm  rightfully  or  wrongfully,  he  is  to  obtain  posses- 
dtffi  at  the  point  of  the  bayonet.     This  might  be  well 
^ftlciilated  for  obtaining  summary  justice  in  the  king- 
dfdm  of  France,  but  seems  little  conformable  to  the 
mord  orderly  mode,  of  proceeding  in  the  tribunal  of  a 
ftW  conntry. 


Mr.  SjiooK»i 
Petitions. 

Ftbrnanf  S6th, 
1815. 
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Mr.  Svook's 
Frtitioni. 

Te^nuny  t3th, 
1815. 


So  the  agent  is  to  present  bis  appointmeDt^  and  t9 
require  possession  of  these  vessels  and  cargoes,  eot 
to  the  Court  of  Vice-Admiralty,  (in  whose  custody 
they  are  by  law)  but  '^  before  the  collector  aod 
comptroller  of  the  customs,  or  where  there  is  m 
comptroller  to  the  naval  officer.**  Now  it  happeoi 
that  these  officers  of  the  customs  have  no  possesnoi 
or  custody  of  prize  property  whatever,  either  befoie 
or  after  condemnation,  but  solely  by  the  Priae  Ae^ 
the45tb  Geo.  III.  cap.  72.  which  does  not  extend  to  the 
war  with  America,  or  to  American  property  cap- 
tured. If  that  act  did  apply,  captures  under  itue 
to  stay  there  subject  to  the  discretion  of  the  Court  of 
Vice-Admiralty,  until  sentence  or  interlocutory  ordeQ 
for  releasing  or  delivering  it  up.  So  that  if  tint  act 
does  not  apply  to  American  property^  of  which  I 
think  there  is  little  doubts  these  officers  of  the  cus- 
toms could  have  had  no  custody  or  possession  what- 
ever ;  if  it  did  apply,  they  could  have  had  neither 
possession  or  custody  of  such  ships  and  cargoes  is 
had  been  condemned,  and  of  those  not  adjudged,  tbej 
could  not  have  delivered  up  the  possession  witboat 
an  authority  from  the  Court  of  Vice-Admiral^. 
Yet  these  are  the  only  persons  to  whom  the  agent  ii 
directed  to  communicate  his  plein  pouvoirs,  and  of 
whom  alone  he  is  to  demand  possession.  The  Cooit 
of  Vice-Admiralty  seem  to  have  escaped  their  recol* 
lection.  In  the  instructions  to  the  Danish  comvat 
sioners,  which  seems  to  have  been  drawn  up  Iff 
persons  who  know  what  they  are  about,  it  is  laii 
correctly,  and  printed  in  italics  to  direct  the  attci- 
tion  of  the  agents  more  particularly  to  it^  that 
the  jurisdiction  of  the  marshal  of  the  Court  tif 
Admiralty  continues  until  condemnation  takes  pUcCt 
when  only,  that  of  the  commissioners  commences. 

With  respect  to  the  other  two  vessels^  the  JUarq^ 
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dc  Somerueles  and  the  Phcebe,  which  were  seized 
under  the  same  order  in  council  the  26th  of  April, 
but  have  not  jet  been  adjudicated  upon,  an  allega- 
tion has  been  given  on  behalf  of  His  Majesty  as  vi^ell 
as  of  the  captors,  and  those  cases  now  stand  ready  for 
hearing  upon  them,  I  admit  the  petition  as  far  as 
relates  to  those  two  vessels,  and  reject  the  remainder. 


Mr.  SirooK't 
Fetitioni. 


On  motion  of  the  King's  Advocate  on  behalf  of  ifoy  5th,  isiSi 
Mr.  Bamett  the  sub-agent  of  Mr.  Dougan,  several 
papers  and  letters,  which  had  been  received  by  the 
March  packet,  were  brought  in  upon  affidavit,  and 
an  application  was  made  thereupon  for  the  delivery 
of  the  vessels,  according  to  the  former  petition. 


Judgment.— Dr.  Croke. 

O  EVERAL  additional  documents  are  now  brought 
'^  in,  which  it  is  argued  are  sufficient  to  establish 
Mr.  Bametfs  right  to  receive  the  vessels  which  he 
before  petitioned  for,  and  which  petition  was  directed 
lo  stand  over  till  further  authorities  should  arrive. 
There  has  not  been  time  for  any  answer  to  have  been 
given  to  the  communication  made  by  these  agents 
Kspecting  the  proceedings  here,  and  therefore  no  new 
power  of  attorney  from  the  American  commissioners 
luis  been  sent.  But  the  present  documents  consist  of 
m  correspondence  carried  on  by  the  King's  advocate 
of  this  province  with  the  treasury,  and  of  certain 
letters  and  papers  transmitted  in  consequence  of  it  to 
Mr.  Dougan. 

The  first  paper  is  a  copy  of  a  letter  written  by  the 
l^g's  advocate  on  the  3d  of  February  last  to  Mr« 


Farther  docQ- 
inents  brought 
In 'by  the  agenti 
for  the  Amerietm 
Commission  en» 
and  the  vessels 
and  cargoes  or- 
dered to  be  de- 
livered to  tbeiB. 
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Mr.  svooK*s     Harrison,  the  secretary  of  the  treasury^  inelosing  t 

list  of  all  American  vessels  brought  within  the  jurit* 

Miy  5Ui,  1813.    dictioii   of  the  Vice- Admiralty  Court  at  Halifax, 

since  the  1st  of  June  up  to  the  date  of  the  proclama- 
tion which  gives  His  Majesty's  right  of  prize  to  the 
captors^  that  is  up  to  the  13th  of  October.  Annexed 
is  the  copy  of  the  list  referred  to.  The  next  paper  ii 
Mr.  Harrison's  answer  of  the  15th  of  March,  ia 
which  he  says,  '^  I  am  commanded  by  the  lords  com- 
^  missioncrs  of  His  Majesty's  treasury  to  acknowledge 

the  receipt  of  your  letter  of  the  2d  ultimo^  traos- 
mitting  a  list  of  American  vessels  condemned  u 
prizes  in  the  Vice  Admiralty  Court  Nova  Scotia,  mod 
to  acquaint  you  that  they  have  directed  the  same  to 
be  transmitted  to  the  American  commissioaers  fat 
their  information.""  Then  on  behalf  of  the  Amnican 
commissioners^  Mr.  Hajfton,  th^ir  secretary^  informs 
Mr.  Dougan :  ''  I  am  directed  to  transmit  an  ab- 
stract of  the  American  vessels  and  cargoes  ca^ied 
into  Halifax,  and  proceeded  against  in  that  court  ai 
droits  to  the  Crown^  which  you  will  observe  ill 
classed  under  specific  heads  to  faciliate  your  follow- 
ing the  directions  in  the  commissioners*  letter  of  ia* 
structions  to  their  agents^  as  to  the  transhipment  of 
such  property  to  Endgland  as  is  calculated  for  the 
European  markets.'*  Upon  examining  the  list  thai 
transmitted  to  Mr.  Dougan,  it  appears  to  consist  pit- 
cisely  of  the  same  ships  which  are  contained  in  thfr 
list  sent  by  the  King's  advocate  to  Mr.  Harrison, 
and  by  him  referred  to  the  American  commissionerif 
with  the  exception  of  the  George  and  the  Marquis 
de  Somerueles,  which  were  stated  in  the  King's 
advocate's  list  to  have  been  condemned  to  the  captofi 
under  the  order  of  the  29th  of  April. 

Taking  all  these  documents  together  they  certaiidj 
do  exhibit  a  sort  of  chain  of  communication  frooitbt 
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lords  of  the  treasury^  who  have  the  disposal  of  His     Mn  SwooK't 

Majestj*8  prizes^  to  the  agents  who  now  claim.     A  '     

liflt  of  the  same  vessels  which  are  now  applied  for  is  ^^  ^^^9  tsis. 
sent  bj  the  King's  advocate,  to  the  treasury,  this  is 
transmitted  from  thence  to  the  American  commis- 
sioilers,  who  have  now  sent  it  to  their  agents,  with 
directions  to  proceed  against  the  vessels  there  men- 
tioned, as  droits  of  the  Crown,  according  to  the  in- 
structions before  given.  But  it  must  be  admitted 
that  this  is  very  far  short  of  a  direct  authority,  and 
a  very  lame  mode  of  supplying  the  defects  in  their 
power  of  attorney.  The  Court  had  a  right  to  expect 
a  direct  power  of  attorney.  It  cannot  however  I 
think  now  be  doubted  but  that  the  vessels  which 
were  captured  before  the  13th  of  August  were  those 
which  have  been  entrusted  to  the  care  of  the  AmC'- 
rican  commissioners,  and  that  it  was  the  intention  of 
those  commissioners  to  depute  their  agents  to  the 
management  of  them.  It  must  be  remarked  that  the 
leal  powers  which  appear  to  have  been  thus  intended 
to'  he  vested  in  those  gentlemen,  are  so  totally  dif- 
Ibreat  from  those  which  are  expressed  in  their  power 
ef  attorney,  that  the  list  now  transmitted  to  them  is 
Confined  to  the  captures  made  before  the  13th  of 
October,  which  the  power  of  attorney  does  not  men« 
two,  and  that  the  only  cases  omitted  in  that  list,  are 
Ike  captures  made  under  the  order  of  the  26th  of 
Aprilj^  and,  by  implication,  under  the  order  of  the 
8M  of  June,  the  only  captures  to  which  the  power 
ef  attorney  extends.  The  commissioners  have  been 
gailty  of 'great  negligence  in  sending  out  those  gen- 
ttemeo  with  such  insufiScient  powers,  by  which  all 
this  delay  has  been  occasioned.  It  is  a  serious  thing 
fer  this  Court  to  part  with  the  ousfody  of  His  Ma- 
jesty's property  without  sufficient  authority.  But 
liiBse  vessels  and  cargoes  are  daily  deteriorating. 
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Mr.  Svoox't 
Petitions. 


Great  expences  are  incurring^  the  most  advaDtageous 
time  of  disposing  of  them  M^ill  speedily  elapse,  and 
1% 5th,  1813.   the  whole  property  will  be  shortly  frittered  awaj. 

To  prevent  these  losses^  the  Court  must  take  upon 
itself  the  responsibility  of  acting  upon  the  imperfect 
authority  under  which  those  ageqjts  appear.  I  direct 
therefore  that  decrees  for  delivery  be  made  out  to 
them. 


The  AmandAj  Elijah  J*  Bangs,  Master. 

n  by  the  ^olus^   Lord   James    Towndtend, 

Commander. 


Articles  of  an 
«mbtti6iidor 
shipped  in  the 
name  of  an 
enemy's  rtTi- 
lifPfr  restured. 
Prj<et»dings 
all  or  ^eutciice 
when  captors 
refused  to  con- 
sent to   restitu- 
tion. 


Judgment— Dr.  Croke. 

A  PETITION  has  been  filed  in  this  case  from 
•^^  Mr.  Black,  on  behalf  of  Andrew  Doschkoff  of 
Washington,  Envoy  Extraordinary  and  Miniitcr 
Plenipotentiary  of  His  Majesty  the  Emperor  of  all 
the  Bussias  to  the  United  States,  stating  that  he  hid 
lately  received  a  letter  fiom  the  said  ambassador,  au- 
thorising him  to  claim  for  him  the  several  articles  of 
merchandize  specified  in  the  invoice  annezedj  and 
that  the  said  articles  were  shipped  on  board  (be 
Amanda  at  Bourdeaux,  by  Blandin  Freres,  to  be  de- 
livered to  Mr.  Francis  Breuil  of  Philadelphia,  for 
the  use^  and  on  the  account  of  the  said  JDoschkoffi 
Vfho  is  the  real^  bond  fide,  and  sole  owner  tbereofi 
and  he  prays  the  same  may  be  restored  to  him. 

The  invoice  states  the  articles  to  have  been  shipped 
by  the  order^  and  for  the  account^  of  Francis  BrevA, 
and  they  consist  of  Champagne^  and  other  delicate 


1813. 


COURT  OF  VICE-ADMIRALTY.  443 

wines^  mustard;  oliveSj  anchovies^  capeis  and  vinegar^  Am^n^oi. 
to  the  amount  of  5^369  francs.  Mt.  Doschkqff's  - 
letter  states  that  these  articles  of  wines  and  provisions 
are  his  own^  and  was  shipped  bj  the  house  of  BlaitdiUj 
directed  to  Mr.  Breuil,  to  whom  he  hid  given  the 
orders  for  them.  ^He  expects  thej  will  be  released, 
and  authorizes  Mr.  Black  to  draw  on  Mr.  Astor  for 
the  expences. 

Here  is  likewise  a  letter  from  Mr.  FosUr,  His  Ma- 
jestj^'s  ambassador  in  the  States,  to  Yice-Admiral 
Sawyer,  transmitting  a  letter  which  he  had  received 
from  the  Russian  minister,  respecting  these  articles, 
adding  his  request  to  Admiral  Sawyer,  and  hoping 
^'  that  he  would  not  find  it  inconsistent  with  the 
rules  of  the  service,  to  permit  the  articles  to  be  re* 
turned  to  M.  Doschkqff.'*  M.  Doschkoff,  in  the  letter 
transmitted,  after  stating  the  case,  as  before,  adds : 
*'  Je  prie  votre  Excellence  d 'employer  votre  inter- 
cession aupr^s  les  authority  requises  a  Halifax  pour 
faire  relacher  ces  provisions,  qui  sont  ma  propriety  et 
de  les  faire  delivrer  k  la  personne  qui  se  presentra 
muri^  de  mes  ordres  pour  les  recevoir,  comme  mi« 
nistre  de  S.  M.  TEmpereur  de  Rusie.  J*  apprecierai 
en  cela  les  principes  d'equit^  de  Y.  E.  personnelle- 
meut.  Je  verrai  dans  ce  precede  votre  desir  de 
m'obliger,  que  je  recevrai  avec  autant  de  reconnois- 
tance  que  de  plaisir." 

Though  M.  DoschkojgTs  name  and  interest  did  not 
appear  in  the  original  papers,  and  the  articles  were 
stated  in  the  invoice  to  have  belonged  to  Mr.  Breuil, 
a  subject  of  the  enemy,  upon  this  claim,  if  it  had 
arrived  in  time,  the  party  would  have  been  intitled  to 
immediate  restitution.  The  word  of  a  person,  in  the 
eminent  station  of  the  ambassador  of  a  friendly  and 
allied  power,  would  supersede  the  necessity  of  any 
farther  evidence.    The  nature  of  the  articles  corres* 
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tim         pondf  perfectlj  to  tbe  applicatioo  itself^  afid  U  is 

Amanda* 


utterlj  impesMble  to  snppose  that  an  ambassador 
1813.  would  thus  pledge  his  honour  for  the  purpose  af 
being  concerned  in  a  fraudulent  concealment  of  tbe 
property  of  the  enemy,  and  to  so  small  an  afnodaf. 
Bnt  it  happens  unfortunately  thai  this  clafm  has  not 
been  made  till  after  the  articles  in  question  hare  beea 
condemned  as  enemy's  property,  with  the  ship  and 
the  rest  of  the  cargo,  being  so  stated  in  the  ship's 
papers  and  in 'the  parole  evidence,  and  there  being  nO 
ground  whatever  to  entertain  any  suspicion  to  the 
contrary.  The  sentence  of  condemnation  i^  coni- 
pleted,  and  has  passed  the  seal  of  the  Court,  thoug;! 
no  order  for  delivery  to  the  captor's  agents  has  issued. 
The  sentence  cannot  now  be  revoked,  and  the  Court 
has  no  longer  any  authority  to  dispose  of  this  property, 
however  it  may  be  inclined  to  shew  that  comity 
which  is  due  to  so  illustrious  a  personage,  and  wbicU 
it  certainly  will  shew  to  the  full  extent  of  iter  powers. 

The  authority  of  the  Court  having  expired,  as  to 
the  first  instance  of  the  cause,  there  are  only  two 
modes  by  which  these  articles  can  be  restored.  By 
the  consent  of  the  captors  themselves,  or  by  the  inte^ 
position  of  an  appeal. 

When  I  consider  the  usual  and  unbounded  disin- 
terestedness and  liberality  of  the  gentlemen  of  the 
navy,  and  their  high  sense  of  the  honour  of  their 
country,  which  they  must  be  sensible  is  involved  in 
the  present  case,  I  have  no  doubt  but  that  no  diffi- 
culty will  be  made  to  prevent  the  captors  from  con- 
senting that  a  small  allotment  of  wfne  and  other  a^ 
tides,  for  the  personal  use  of  an  ambassador's  table, 
and  of  no  great  value,  shall  be  immediately  restored. 
I  direct  the  petition  therefore  tp  stand  over  till  th^ 
have  been  consulted. 

On  a  subsequent  day^  it  vrar  stated  that  Admirtl 
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Sawyer,  before  hia  departure  from  Vis  station^  had 
agreed  to  give  up  his  share  io  the  capture^  and  had 
expressed  his  wish  ihi^t  the  wliole  should  be  restored. 
The  agent  however  appeared  oq  behalf  of  Lord 
James  Townshend,  the  captaia  of  the  Mollis,  and  said 
that  he  had  his  lor48hip*s  express  orders  to  refu  e 
his  assent  to  the  restitution,  and  prayisg  the  goods  to 
he  delivered  to  him. 

Upon  which  the  Court  directed  an  appeal  to  be  en* 
tered  on  Mr.  Blacky  on  behalf  of  M.  Doschk^ff,  and 
iutiiuated  that,  upon  an  application,  it  would  deliTer 
the  property  to  his  agent  upon  bail. 


Tlie 
Amahda. 

1813. 


fl! 


SRBS 


The  Marqjuis  pe  SoMfiRU^x^ES. 


February  S6thp 


Judgment — Hx.  Croke. 


rvlHIS  vessel  took  in  her  cargo  at  CivUa  Vecchia, 
-*-  and  was  captured  upon  a  voyage  from  thence 
to  Salem.  Two  allegations  have  been  given  in  this 
case,  one  on  behalf  of  the  Crown  sls  American,  or 
French  property,  the  other  by  the  cap.ors,  as  having 
been  taken  under  the  order  of  the  26ti  of  April,  [by 
the  Atalanta,  Captain  Hickty. 

The  Court  having  already  decided  n  the  case  of 
the  brig  George,  that  the  <;aptors  are  entitled  to  all 
such  prizes  as  they  have- made  under  the  order  of  the 
2jS^h.of  April,  there  is  only  one  questicn^in  this  case.. 
Qiioifu  Vecchia  is  not  a  port  comprehended  under  those 
or^^t»,  Mhg  to. the  southward  of  OrbUellO,  to  which, 
the  blockade  is  confined,  but  if  the  alegation  given 
fog  Iht  captors  is  provedi  that  the  carg?^  or  any  part 


Goods,  brought 
from  the  block* 
ed  ports  by  t^a^ 
ter,  to  ports  not 
comprehended 
in  the  Order  in 
Coancil,  consti- 
tote  a  breach  of 
the  blockade. 
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The 
Marquis  db 

S0KSRU£Lfta 

February  26th, 
1813. 


of  \t,  was  brought  by  wafer  from  other  ports 
those  limits^  under  the  autfarbritj  of  the  Lisettt,  Heg,^ 
and  other  cases,  it  will  be  equally  liable  to  confis- 
cation.    Of  this  fact  there  is  sufficient  proof.    In  the 
paper   No.  13^   is  an  account  which  states  Tarioos 
charges    for  shipping  the  articles    there    specified, 
at  Leghorn  for  Civita  Vecchia,    addressed  to  Jokm 
Gardner,  the  supercargo  of  this  vessel,  and  which 
compose  part  of  the  present  cargo.   There  are  seyeral 
letters  between  Mr.  Fillichi,  a  merchant  at  Leghorn, 
and  Mr.  Gardner ,  relating  to  those  shipments^  besides 
other  eyidence  iwhich  it  is  unnecessary  to  parti culariie. 
The  fact  is  therefore  fully  proved^  and  the  conse- 
quences of  it  must  attach  upon  the  owners^  under  the 
established  law  relating  to  agents   and  principals, 
and  from  the  orders  given  to  Mr.  Gardner  in  the 
paper  No.  56^  by  which  he  is  invested  with  full 
power  to  act  as  he  thinks  proper. 

I  therefore  condemn  this  vessel  and  cargo  to  the 
captors  as  having  been  taken  under  the  Order  io 
Council  of  the  26th  of  April.  ^ 

The  brig  ?hxbe  was  condemned  on  the  same 
grounds. 


Mareh^ 
1813. 
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iJccnws  from      fTlHIS  was  ftc  casc  of  fiu  American  vessel  sailioff 

the  Governor  of         ■  ,  , 

jvotw  Scotia  to      -*-    uudcr  a  licence  granted  by  his  Excellency  Sir 

John  Coape  Sherbrooke,  Lieutenant-governor'  of 
Nova  Scotia,  protecting  her  against  capture^  froia 
a  port  of  the  United  States,  with  provisions  to  the 

•  Koft.  6.  J87.      «  .      •  •  •  • 
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port  of  Halifax.  A  question  arose^  as  in  the  case 
of  the  Sally  Ann,  upon  the  validity  of  the  licence, 
and  after  a  full  hearing  upon  this  point,  the  Court 
gave  so  comprehensive  a  judgment  that  it  is  almost 
uonecpssary  to  detail  the  arguments  of  counsel. 

The  King's  Advocate  and  Uniacke,  on  the  part  of 
the  captors,  contended,  that  the  late  decision  of  the 
Court  in  the  case  of  the  Salltj  ^n/»  precluded  all  legal 
possibility  of  restitution  in  the  present  case,  that  the 
licence  upon  ivhich  the  claimant  relied,  vf^as  not 
granted  by  competent  authority ;  and,  though  it  pro- 
cef'dcd  from  a  very  high  and  respectable  source,  the 
priii^iple  v^ould  still  apply  against  its  validity,  that 
such  indulgences  can  be  granted  by  the  King  alone, 
virh;>  has  not  the  power  of  delegating  his  authority* 
That,  as  the  question  had  arisen  in  the  case,  it  must 
be  decided  upon  principle  and  not  policy,  and  as  no 
law  could  be  found  upon  which  to  support  the  lega- 
lity oflhe  licence,  the  property  of  the  claimant,  being 
admitted  to  be  American,  must  sharq  the  fate  of  all 
enemies'  properly. 

The  Solicitor-General  for  the  C/ai»ianf.— Notwith- 
standing the  judgment  which  has  been  recently  given 
by  the  Court  in  the  case  of  the  Sallif  Ann,  there  are 
distinctions  of  importance  between  that  and  the  present 
case,  which  may  probably  lead  to  a  contrary  decision. 
The  licence  of  the  Salltf  Ann  was  granted  in  an 
enemy's  country  by  an  official  character,  whose  func- 
tions had  in  a  great  measure  ceased.  That  of  the 
Economy  takes  its  rise  from  an  authority  of  the 
highest  consideration  and  respect  in  this  province,  re- 
presenting the  regal  power,  in  all  colonial  cases,  at 
least,  to  the  fullest  extent.  This  licence  has  been 
granted  by  the  governor  of  the  province,  with  the 
advice  and  consent  of  His  Majesty's  council,  in  order 
to  facilitftte  the  importation  of  provisions  into  this 
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The         colony^  ia  strict  compliance  not  only  with  the  wordi 
.'      and  spirit  of  the  49th  of  Geo.  III.  but  with  the  intent 
March        and  directions  of  His  Majesty's  ministers  who  ha?c 
expressed  the   strongest  desire  that  a  friendly  aad 
commercial  intercourse  should  be  preserved  with  the 
neighbouring  states  of  America.     It  can  be  argued 
for  the  claimant^  that  the  importation  of  this  eargt 
was  allowable  under  the  order  in  council  of  the  9A 
of  April  last^  which  makes  it  lawful  to  import,  into 
Halifax,  the   articles  in  question^   in  any  ship  Cf 
vessel  except  a  vessel  belonging  to  France,  witboH^ 
specifying  to  whom  the  property  may  belong.    The 
spirit  of  the  order  is,  therefore,  clear  and  discernahk^ 
and  can  mean  nothing  less  than  that,   if  neither  tht 
importing  vessel  nor  the  cargo  be  French,  though 
both  belong  to  any  other  enemy,  the  importatioD  witf 
be  considered  as  lawful.     Sioce  the  publicatiofi  of 
that  order,  the  states  of  America  have  becoflie  iht 
enemies  of  Great  Britain,  and  the  present  licence  ht< 
been  obtained  ex  abtmdante  cauteld,  but  the  Court 
in  considering  its  validity,  should  keep  io  view  the 
spirit  of  the  49th  of  Geo.  III.  and  the  important  order 
of  April,  as  the  statute,  the  order,  and  the  licence,  are 
all  tending  to  the  same  wholesome  object,  the  ready 
supply  of  this  province  with  articles  of  the  first  neces- 
sity. It  may  be  said  that  the  order  oi  April  cannot  autbo* 
rise  the  trading  with  the  enemy,  that  the  license  vStt 
not  give  that  permission,  though  under  the  hakidaad 
seal  of  His  Majesty's  representative  of  this  proviac^ 
and  as  was  also  contended  in  the  case  of  the  Si^ 
Ann,  that  the  King,  upon  such  an  occasion  could  not 
delegate  his  authority.     Against  these  positions^  it 
may  be  contended,  that  the  order  of  April  does  laA* 
dcm  verbis  permit  a  trading  with  the  enemy  in  shipir 
and,  virtually,  in  goods ;  that  the  governor  of  the 
province,  for  the  safety  or  protection  of  the  proviocei 
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can  pledge  the  faith  of  the  government  in  a  measure  ec^my. 
.  of  this  sort,  and  hold  himself  responsible  to  His 
Mjijesty  for  so  doing ;  and  as  to  the  power  of  His 
Majesty  to  delegate  his  prerogative  upon  these  oc* 
casions,  it  may  well  be  said,  that  that  power  has 
been  fully  exercised  by  His  Royal  Highness  the 
Prince  Regent;  who,  by  his  Order  in  Council,  of  the 
3d  October^  retrospectively  confirming  the  licence  in 
question,  has  authorized  and  delegated  the  governor 
to  grant  such  licences,  notwithstanding  the  ships  and 
cargoes  shall  belong  to  the  citizens  of  the  United 
StateSj  or  be  the  property  of  British  subjects  tra- 
ding with  that  country.  Upon  the  good  faith,  the  ho- 
nour, and  the  policy  of  supporting  the  measure  of 
this  licence,  there  cannot  be  a  doubt.  There  is  al- 
most an  indelicacy  in  raising  a  question  upon  it,  more 
especially  when  it  is  considered  in  what  a  pure  and 
respectable  source  it  originated,  how  much  the 
comfort  and  welfare  and  protection  of  the  province 
maydepend  upon  such  indulgences,  and  when  grant- 
ed to  an  enemy,  how  much  the  honour  and  honesty 
of  our  government  are  implicated  in  the  sanction 
and  confirmation  of  them. 

'  Judgment  was  given  by  Dr.  Croke  to  the  following 
purport : 

This  capture  was  made  by  the  Liverpool  Packet^ 
a  private  armed  schooner  of  Liverpool^  in  this  pro- 
vince, on  the  17th  November^  1812.  The  master  has 
given  in  a  claim  on  behalf  of  himself,  and  oi  John 
G.  Laddy  of  Alexandria^  both  citizens  and  subjects 
of  the  United  States  of  Americay  as  the  sole  owners 
and  proprietors  of  the  brigantine;  and  on  behalf  of 
William  Laddy  of  Boston^  the  owner  and  proprietor 
of  the  cargo,  as  the  sole  property  of  an  American  qi- 
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tizen.  The  cargo  is  claimied  as  consisting  of  fl^ofi 
corn»  and  rye.  But  it  a|)pears  from  the  maniffist, 
^at  there  were  also  six  barrels  of  cigarrs.  The 
vessel  cleared  out  at  Alexandria  for  Boston,  and  is 
alledged  to  have  been  destined  for  the  port  of  Ae* 
li/'ax. 

This  case  has  been  twice  ar^^ued.  At  the  first 
bearinj?  it  was  the  wish  of  counsel,  iii  wliich  tbe 
court  concurred,  that  it  should  be  argi|ed,  and  de- 
cided  if  possible,  without  bringing  for  ward  any  ques- 
tion as  to  the  validity  of  the  licence. 

In  that  stage  of  the  cause,  there  were  two'ques* 
lions  principally  made  by  the  kind's  advocate,'  arisiD{[ 
upon  the  facts  alledged.  It  appeared  that  the  licence^ 
upon  which  all  the  claimant's  case  depended,  was 
not  produced,  or  made  known  to  the  captors,  at  tbe 
time  of  seizure,  and  did  not  make  their  apptorance 
till  the  master  had  been  separated  from  his  vessel, 
and  had  been  at  Boston.  I  agree  with  the  kiugs 
advocate,  and  can  hardly  think  that  this  is  a  suffici- 
ent compliance  with  the  condition  of  the  liceuce, 
which  directed  that  "  the  party  should  take  care  tliat 
the  licence  should  be  always  kept  on  board  the  said 
vessel  with  the  cargo."  The  plain  object  of  this 
clause  must  have  been,  that  the  licence  should  be 
always  on  board  ready  to  be  produced,  and  that  it 
ehouM  have  been  communicated  to  such  persons 
as  iiavi  a  lawful  right  to  demand  it,  and  parti- 
cularly  to  Mrilis/i  cruizers.  It  could  answer  no 
purpose  to  ieep  it  concealed.  Ue  non  apparent' 
bus  el  no/i^  exislmtibus  eadeni  est  ratio.  Bat 
the  n  .ii-appearance  of  this  paper,  when  it  ought 
to  haie  beeuexl!'  ;ite<!,  and  when  its  being  exhibited 
-•  ;>n)bably  U^x-  reason  that  tlie  vessel  was  seised, 
/  V  .  kv.s  ver;  uoubtfui  the  fact  of  its  being  on  boaid 
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M  alL  By  this  alledged  suppression  the  claimaDts'  The 
case  labours  under  considerable  difficulties  as  to  the  ^^"'*'^'  ^ 
cfvidence  necessary  to  establish  so  material  a  fact.  '  u^nh^istx 
'  The'-first  and  clearest  proof  that  the  licence  was  on 
bo«(rd,  .would  have  been  supplied  by  the  immediate 
pvoduction  of  it;  a  very  inferior  d^ree  of  evidence 
18  now  offered  in  lieu  of  it:  namely,  the  mere  oath  of 
the  master,  after  he  has  been  separated  from  bis  ship, 
aad  has  been  in  the  Untied  StcUes-r-^d  jt  is  .•^  mode 
of  proof  highly  objectionable,  inasmuch  .as  it  would 
open  the  door  to  the  greatest  frauds.  It  w^s  ad- 
mitted by  the  counsel  for.the  claimants  that  this 
evidence  was  not  sufficient  to.  entitle. themr^to;  resti- 
tution, and  it  was  prayed*  that  they  might  be.  suffered 
te  bring  further  |)roof.  But  the  court  coald.not  ac- 
cede td  the  offer,  in  that  stage  of  the  cause,  because 
it  would  have  admitted,  that  every  question  of  law 
which  could  arise  upon  the  facts  alledged,  was^de- 
cided  in  their  favour,  and  that  to  ascertain  the  par- 
ticular facts  was  all  that  wasrequired  to  iotitle  them 
to  restitution.  It  was  to  decide  witbdtut. question  or 
argument,  their  conipeteuce.to.  claim,  and  the  vali- 
dity of  the  licence,  the.  most  important  features  in 
the  case. 

There  was  another  question  of  fact  which  af- 
fected the  very  foundation  of  the  claims,  but  which 
8tood  much  upon  the  same  footing.  It  was  properly 
argued  by  the  Kihg's  Advocate,  that  very  strong 
doubts  might  be  entertained  upon  the  evidence,  whe- 
ther the  vessel  was  really  bound  to  Halifax  or  not 
JSo  inference  against  it  could  be  drawn  from  the  des- 
tioation  expressed  in  the  ostensible  papers,  because 
the  vessel  could  not  clear  out  for  a  British  port. 
But  none  of  the  papers  which  expressed  a  destina- 
4H>n  to  Halifax y  were  found  on  board  the  vessel,  or 
j^roduced  to  the  captain.  In  strictness  of  law,  these 
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■%hich  were  immediately  connected  with  the  licence 
■rodf,  and  related  to  its  effects,  application  and  trans- 
■ferrable  quality.  It  seemed  unavoidable  therefore, 
(Wider  all  the  circumstances  to  enter  upon  the  con- 
•wieration  of  the  licence  itself;  the  court  directed  a 
«iecond  argument,  and  it  h'as  now  to  give  its  decision 
4f|ipon  the  whole  case. 

■I '  The  claimants  are  avowedly  alien  enemies, 
i^mnd  are  therefore  incapable  of  appearing  as  parties, 
^in  a  Briftsh  court  of  justice,  unless  their  disability 
118  removed  by  an  exercise  of  His  Majesty's  un- 
doubted prerogative  of  extending  any  of  the  privi- 
leges of  the  state  of  pCace,  to  the  subjects  of  coun- 
ttvies  at  war  with  this  country.  This  exemption 
iboiw  the  general  rule  of  law,  is  claimed  by  these 
Jiersons  upon  a  licence  granted  by  the  governor,  of 
iftbis  province,  in  these  words: 

iBy  his  excellency  Lieutenant  General  Sir  John  Coaper 
JSherbrooke^  Knight  oj  the  most  honorable  Order 
f.  o/'  the  Bathy  Lieutenant-Governor  and  Comman* 
.'s  tier  in  ChieJ\  in  and  over  His  Majesty^  i^iovince  of 
.  ^ova-Scotia,  and  its  Dependencies^  Vice-Admiral 
.   o/'  the  same,  i^c.  dfc.  ^c. 

To  Messrs.  W.  K.  Reynolds,  and  Co.  merchants, 

Greeting  : 

By  virtue  of  the  power  and  authority  in  me 
V^ted,  I  do  by  these  presents,  by  and  with  the  ad- 
vice and  consent  of  His  Majesty's  council  for  this 
province,  auchorize  and  licence  you,  the  said  Wm. 
JK.  Reynolds  and  Co.  of  Halifax,  merchants,  to 
import  and  bring  into  the  port  of  Halifax^  from  any 
port  of  the  United  States  of  Atnerica,  in  any  ship 
or  vessel,  a  cargo  of  flour,  meat,  com,  or  provi- 
P^ODs  of  any  kind,  and  also  pitch,  tar,  and  turpeiH 
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'^^^      tine,  taking  care  that    this  ficence  shall  be  alwayi 
m  kept  on  board  the  said  vessel  with  the  rai^,  and 

Mmtk,i9i3.     ^jg^  taking  care  to  enter  the  same  cargo  at  Hi? 

Majesty '«  custom-house  at  Halifax^  and  to  d^|X>si( 
this  hcence  in  the  said  custon^bquse.  when  the  said 
entry  shall  be  made  at  Halifiiv^ 

Given  under  ray  Hand  and  Seal  at  Anus,  ^ 
Halifax,  thx^  5th  day  of  September,  1812,  io 
the  52d  Year  of  His  Majesty^s  reign. 

J.  C.  SHERbUOORE. 

By  his  Excellency's  Command, 
H.  H.  Cogswelly  Dep.  Sec. 

The  captains  and  commanders  of  His  ]Majesty*8 
ships  and  vessels  on  this  station  are  hereby  required 
not  to  molest  the  vessel,  having  this  lireuce  oo 
board,  while  in  the  prosecution  of  her  vojage. 

H.SAWYER,    Vice  Admiral. 

This  licence,  as  extending  to  vessels  of  every  de- 
scription, is  in  opposition  to  the  system  of  naviga- 
gation  laws,  and,  as  protecting  the  property  of  an 
enemy,  is  contrary  to  the  establisherfmaxYras  of  law. 
The  navigation  laws  can  only  be  dispensed  witfiby 
the  same  authority  by  which  they  were  crealfd, 
namely,  the  British  Parliament;  and  there  is  do 
power  either  in  the  crown,  or  in  any  persons  ap- 
pointed by  it,  to  grant  exemptions  from  their  opera- 
tions. His  Majesty  by  his  prerogative  may  allow 
an  enemy  to  trade  with  his  dominions.  Upon' these 
respective  authorities  must  this  licence  depend ftf 
its  eflScacy. 

The  original  act  of  parliament  upon  which  this 
licence  is  fouh»led  is  the  4yth  Geo.  HI.  c.  49.  which 

■ 

has  been  coiitihired  hy52d  Geo.  lU.  c.  20,  to  the 
25th  March  1815.     It  enacts  "That  it  shall  be 


Mar^lM^ 


COUR;r  OF  VICE-ADMIRALTT-  ;4SI 

fowful  iD  any  sh\p  or  vessel  in  any  manner  owned  xwr     j^^^j^ 
navigat^cj,\,to  iuipoit  into  and  export  from  any  port 
or  ports  within  tli^  proivince  of  ^^ ova  Scotia  ov  Ne^ 
J3runsfiMc/cy  \)'bich  sh.^11  be  specially  appointed  for 
that  purpose  by  Uis  Majesty,  by  order  in  council,  any 
goods  or  commodities  which  His  Majesty  by  order 
in  council  shaU  sip^ciajly  autlioriz?  and  allow."    By 
virtue  of  the  powers  vested  in  His  JVIajegty  by  this 
act,  his  Royal  Highness  the  Prince  Regent,  by  ?;! 
order  in  council,  upon  the  8th  of  April  181 2»  was 
pleased   to  order,  that  "  during  the  continuance  of 
the  said  acts,  until  further  order  made  thereon,  it 
shall  be  lawful  in  any  ship  or  vessel,  except  a  vessel 
belonging  to  Frcmce,  to  export  from  the  port  of 
Halifax^  to  any  {)ort  belonging  to  the  United  States 
from   which  Sritish  vessels  are  excluded,"  certain 
articles  there  described,  and  '*  also  to  iqiport  into 
the  port  of  Halifax^  from  any  ot  the  said  ports, 
,wheat  and  grain  of  any  kind,  bread,  biscuit  and 
flour,  pitch,  tar  and  turpentine,  such  articles  being 
of  the  growth,  produce  or  uDUinufacture  of  the  said 
States." 

1st.  It  is  not  alledged  that  the  licence,  which 
bears  date  upon  the  5th  of  September^  18 1 '^»  at  the 
time  when  it  was  granted,  had  any  other  validity 
than  what  is  derived  from  this  order,  in  .council. 
Since  that  order  extended  only  to.  bread,  biscuit 
and  flour,  pitch,  tar  and  turpentine,  the  other 
articles  specified  in  the  licence,  ;.iueal,  and  coin, 
unless  the  word  corn  should  be  supposed  to  be 
syoonymous  with  grain,  .and  provisions  of  any  kind^ 
are  not  comprehended  under  the  order  in  couucil, 
and  their  importation  being  against  acts  of  par- 
liament,, no  perm  issioa  could  legally  be  granted  to 
that.ieffect  But  although  the.  licence  could  afford 
1^0  protection  to  other  articles  than  those  in  the 
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Ec^vT.  ^^^^^  ^^  Council,  yet  I  am  not  absolutely  prepared 
to  say  that  the  extending  of  it  to  those  illegal  a^ 
tides  would  render  it  void  as  to  the  other  articles 
which  might  lawfully  be  imported;  or  that  the  im-* 
portation  of  cigarrs,  or  tobacco,  though  unlawful, 
and  though  those  articles  are  liable  to  confisration, 
would  deprive  the  parties  of  the  benefit  of  their 
licence,  on  of  other  privileges  to  which  they  are 
intitled,  as  to  the  other  articles. 

With  respect  to  the  articles  specified  in  the  order 
in  council,  and  of  which  tins  general  cargo  con- 
sists, no  doubt,  bef(>re  the  declaration  of  war  on 
the    13th  of  October^   they  might  have  been   im- 
ported without  any  licence  at  all.     The  permission 
is  general,  no  licences  are  declared  to  be  necessary, 
or  are  directed  to  be  granted,  nor  is  any  power  or 
authority  given  to  grant  them.     With   respect  to 
those  articles  a  licence  therefore  was  nugatory,  and 
unauthorized.     It  could  be  considered  merely  as 
declaratory  of  the  order  of  the  0th  of  April.    Mr. 
Reynolds  under  this  licence  had  no  more  privileges 
than  he  himself,  or  any  other  person,  had  without 
licence,    by   the  order  in   council.      Nor  by  any 
transfer   of  this   licence,    if  it  were   transferrable, 
could  he  convey  to  any  other  person,  a  greater  pri- 
vilege than  they  were  before  entitled  to:     Unless 
therefore  this  licence,  by  any  subsequent  authority, 
acquired  an  efficacy  which  it  did  not  possess  at  the 
time  of  granting  it,  and  which  T  shall  afterx^-ards 
consider,  we  must  refer  to  the  order  itself  by  which 
the  permission  to  import,    whatever  it  was,    was 
really  given.     The  general  order  m  council  is  the 
real  licence. 

Having  thus  cleared  the  case  of  all  unnecessary 
€onsi<lerations,  it  reduces  itself  to  two  questions, 
namely,  whether  the  order  in  council  of  the  8th  of 
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Aprily  in  itself  can  authorize  an  enemy  to  import  a 
carji:o  into  this  port;  and  secondly,  whether  that 
order  and  the  licences  granted  under  it,  not  having 
originally  snch  a  power,  have  been  so  extended  by 
ilie  order  of  the  13/A  of  October^  as  to  authorize 
such  impurtalion. 

The  first  question  seems  to  me  to  be  determined 
by  several  decided  cases. 

The  first  cases  1  shall  mention  are  those  upon  the 
act  of  the  3yth  Geo.  J II.  c.  98.  for  allowing  the  im- 
portation of  Spanish  wool.  That  act  declared  it 
"  lawful  to  and  for  any  person  or  persons  to  import 
into  Great  Britain^  Spanish  wool  from  any  port  or 
place  whalever."  We  were  then  at  M^ar  with  Spain. 
It  was  a  general  permission,  like  the  order  of  the 
8th  of  April,  and  the  words  are  most  comprehen- 
sive, any  person^  the  subject  matter  too  was  ex- 
pressly the  produce  of  the  enemy's  country,  /Spanish 
wool.  Yet  doubts  were  justly  entertained  whether 
his  x\lajesty'8  subjects  could  purchase  of  the  enemy 
and  import  Spanish  wool,  and  whether  the'  same 
^ould  not  be  subject  to  confiscation  as  the  property 
of  his  Majesty's  subject  tradiug  with  the  enemy; 
and  an  order  in  council,  besides  the  act  of  Par- 
liament, was  thought  necessary  to  authorize  such 
trading.  It  was  clear  therefore  that  those  general 
and  most  comprehensive  words  in  the  act  did  not 
render  a  trading  with  the  enemy  lawful,  and  con- 
sequently would  not  authorize  an  enemy  to  trade 
with  the  British  dominions.  In  the  case  of  the 
Uqff)iun-»\  Berens*  whatever  arose  upon  this  act, 
it  was  said  by  the  court,  "  I  apprehend  that  unless 
there  are  very  express  wgrds  to  this  effect  to  be 
found  in  the  licence,  I  am  to  consider  its  meaning 
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2jJ^uj.  *'  ^^*  going  to  tljRt  extent,  (of  giving  an  enemy 
*■  "-'.,'  liberty  tf^  import)  tut  as  giving  such  a  liberty  only 
*^*^'^    •      to  subjjects.of  this  country;  it  is  a  licence  to  Sritisb 

snbject^.to  import,  and,  as  I  understand  it,  oit  tlieir 
own  acQ0uut.;:ai;id  if  it  appeared  that  the  importa- 
tion was  on  the  account  of  other  than  British  Mer- 
chaut<$,  1  should  hold  that  under  the  terms  of  this 
licence,  it  could  ny^  be  considered  to  be  a  legal  im- 
portation." 

Id  the  JBeurse  Van  Koningsberg*  on  a  licence 
under  the;»amc  act,  the  claic^iant  had  not  negatived 
enemy's  interest,  and  the  court  held  that  the  words 
*'  any  person''  in  the  act  did  not  author^^e  th?  im- 
portation of  enemy's  property. 

There  is  a  very  late  case  whidi.  was  d^^e^> 
after  every  extension  had  been  given  to  licences  by  a 
very  enlarged  construction,  that  of  the  Causine.  Ma- 
rianne, Mftrch  13tb,  ISlO.t  Sir  Wia.  Scolt  said, 
'*  this  court  has  never  yet  restored  the  property  of 
the  enemy,  except  in  those  iustaaces  where  the 
words  '^  to  whomsoever  the  property  m^y  appear  to 
belong,''  are  introduced  into  the  licence;  where  (jbose 
words  occur  they  have  been  held  to  exclude  all  en- 
quiry into  the  proprietary  interest ;  but  they  areoot 
found  in  the  licence  on  board  this  vessel,,  and  the 
court  therefore  is  not  at  liberty  to  depart  from  the 
general  rule." 

In  the  present  case,  in  describing  the  vessels  by 
which  tike  importation  shall  be  made,  words  to 
that  efiect.  do  oocur,.  *^  any  ship  or  vessel  in  aoy 
inanner  owned,"  which  would  extend  to  enemies 
vessels,  but  respecting. the  cargo  no  such  words  are 
to  be  found,  but  merely  general  expressions  ^it 
shall   be  lawful  to  import ;"  which    are  scarce  so 
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comprehensive  as  the  words  **  auy  person"  in  the      j^;^^^ 
acts  and  orders  before  stated. 

That  his  Majesty's  government  understood  tliis  '^^^''ViiJ? 
to  be  the  settled  law  upon  the  subject  is  evident 
from  the  order  of  council  of  the  13tli  of  October^ 
1812,  They  clearly  supposed  that  by  tlie  de- 
claration of  war  upon  the  13th  of  October  a^^ainst 
the  UfiUed  States^  all  communication  with  that 
country,  which  had  hitherto  been  allowed  under 
the  order  of  the  8th  of  A|)ril,  would  be  precluded. 
And  therefore  as  it  was  thought  expedient,  thut  the 
exportation  and  importation  should  notwilbsts^d,- 
ing  the  present  hostilities  continue,  the  G^dvernor 
was  authorized  to  grant  licences  accordingly,  not^ 
withstanding  the  ships  and  cargoes  shall  btlohg  to 
citizens  of  the  United  States,  or  be  the  property  of 
Uritish  subjects  trading  with  the  country.  Ite- 
cognizing  with  respect  to  this  order  in  council  of 
the  8th  of  Aprils  the  same  principle  which  had  he- 
fore  been  acted  upon  in  the  orders  of  Council 
respecting  the  importation  of  Spanish  wool,  and 
which  had  governed  various  decisions  of  ti)e  court 
of  Admiralty,  thai  mere  general  words  would  not 
aui/wrize  an  enemy's  trade,  without  am  express  au- 
thority to  that  effect. 

Secondly,  such  then  being  the  understanding,  and 
such  the  intention  of  government,  on  the  ^^aui^  day 
upon  which  war  was  declared  by  the  order  for  re- 
prizaJs;  to  liegalize  a  trade  which  was  no  lon^^er  law- 
ful under  the  former  ord^J.rs  of  the  bth  of  AprJ,  the 
other  order  of-the  13tb  of  October  was  issued  And 
it  has  been  argged  that,  a  liceqce  granted  under  the 
former  order,  thoqgb/)riginally  it  might  not  have  been 
sufficient  to  protect  »  trade  wuh  the  enemy,  bj  ^  re- 
trospective power  in  the  order  of  the  1 3th  (^cluoer^ 
is  rendered  valid,  and  efiectual  to  Uie  full  extent  of 
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that  subsequent  order,  so  as  to  cover  an  importation 
of  American  property.     But  there  is  no  ground  for 
such  a  supposition.     The  words  of  the  order  are  in 
no  part  retrospective,  they  are  couched  in  the  future 
tense,  "  the  Governor  or  other  persons  administering 
the  government  shall  be  authorised  and  impowered, 
and  they  are  hereby  authorised  and  iuipowered  to 
grant  licences  accordingly."    There  are  no  expres- 
sions to  give  further  effect  to  any  licences  which  they 
might  have  ab'eady  granted.    The  powers  under  the 
former  order,  on  which  the  licence  issued,  are  totally 
different  from  those  of  the  order  of  the  !3th  of  OcUh 
ber.    The  one  is  general  to  all  persons  without  a  li- 
cence, the  other  requires  a  special  licence.  The  one 
is  limited  to  British  subjects,  or  at  least  to  alien 
friends,  the  other  extends  expressly  to  enemies  in 
the  Umied  States.    The  latter  order  therefore  is  not 
a  mere  continuance  of  the  former  order,  extending 
the  powers  to  Americati  citizens  in  their  new  relation 
of  enemies,   but  it  is  a  new  regulation  altogether; 
new    as   to   the  persons   to  whom  the  privilege  is  i 
granted,  and    new  in    the    mode  by    which    it  is 
to    l)e    carried    into    effect,    though    it    refers  as 
to  some    particulars  of   description    to    the  for- 
mer order.     But  this  licence  is  not  even  founded 
upon  the  former  order,  which  opened  the  trade  ge- 
nerally, and  neither  directed,  nor  authorised  any  lit 
cences  to  be  granted. 

It  never  could  have  occurred  to  His  Majesty's 
Ministers,  that  such  unauthorised  licences  had  been 
granted,  and  therefore  it  could  not  have  been  in  their 
contemplation  to  confirm  them.  It  never  can  be 
taken  without  express  words  to  that  purpose,  that 
licences,  which  in  their  origin  were  unauthorised  and 
a  mere  nullity,  should  receive  a  life,  much  less  vigour, 
^hich  they  did  not  originally  possess  by  a  subsequent 
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order  merely  prospective.  A  trade  like  the  present 
can  be  protected  only  by  a  licence  issued  in  pursu- 
ance of  the  authority  given  by  the  Order  in  Council 
of  the  13th  of  October,  and  in  the  form  transmitted 
therewith,  from  which  this  licence  varies  in  many 
material  respects ;  in  the  enumeration  of  the  articles, 
in  the  authority  and  powers  stated,  and  in  not  being 
limited  to  any  specific  time.* 

If  this  licence  is  ineffectual  in  itself,  it  can  derive 
no  additional  validity  from  the  authority  oi  Admiral 
Sawyer  annexed  to  it.  Whatever  respect  it  may  be 
the  duty  of  the  captains  of  His  Majesty's  ships  and 
vessels  under  his  command  to  pay  to  his  directions, 
they  are  not  binding  upon  others,  and  can  give  no 
legality  whatever  to  a  traffic  otherwise  unlawful.  All 
American  vessels  and  cargoes  of  grain  and  flour  pro- 
ceeding from  the  ports  of  the  United  States  to  Spain 
and  Porluifaly  which  are  furnished  with  passports 
granted  by  Admiral  Sawyer^  are  indeed  by  an  order 
in  Council  of  the  2dth  October,  1812,  directed  to  be 
allowed    to    proceed   without    molestation,  and  if 
brought  in,  to  be  forthwith  liberated  and  released ; 
but  this  order  extends  to  no  other  cases. 

Before  1  conclude,  it  may  not  be  improper  to  advert 
to  a  strain  of  argument  which  has  been  employed  at 
the  bar  with  a  considerable  degree  of  warmth,  and 
to  exculpate  myself  from  what  might  appear  to  be 
an  inconsistency  of  conduct,  it  is  stated  in  the  li- 
cence, thai  it  was  granted  with  the  advice  and  con- 
sent of  His  Majesty's  Council  of  this  province.  As  I 
have  the  honour  of  a  seat  at  that  board,  lest  it  should 
be  imagined  that  I  had  advised  a  measure  in  one 
capacity,  which  I  may  now  pronounce  to  be  illegal  in 
another,  I  think  it  necessary  to  avow,  that  I  am  not 
comprehended  in  the  number  of  those  gentlemen  by 

*  See  the  Oiden  ia  Council  referred  to,  in  the  Appendix,  B« 
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^«IoifT.      ^^oro  that  advice  was  j^iven.    The  leardcfd  counsel 
*  for  the  claimants  has  indulged  himaelf  in-much  de- 

^**^  clamaliou,  in  the  course  of  wbicbihe  has  affected  to 

treat  all  discussion  respecting  this  subject-  as  an  in- 
delicacy :  and  he  has  most  strongly  deprecated  a  de- 
cision of  this  court  against  the  validity  of  the  licence^ 
as  a  breach  of  the  national  faith,  and  as  destruc- 
tive to  the  conveniences  and  comfort*;  the. policy, 
and  the  commercialiiuterests  of  this  provstice,  upon 
mrhat-Ha^  been  stileci  a  dry. point  of  lair.  It  might 
ht  ar  «hort  answer  to>all  thi^  reasoning  to  say,  that  a 
bovrt  of  justice  is  not  to  decide  by  considerations  of 
that  nature,  but  by  positive  lavrs,  thut  parties  can  be 
intitled  to  no  farther  privileges  than  those  laws  have 
defined,  and  that  they  can  blame  themselves  only  if 
they  have  used  such  instruments  under  circom- 
stances  very  different  from  those  under  which  they 
were  granted.  Yet  there  may  be  no  impropriety  in 
my  proceeding  still  further  to  observe,  that  whatever 
respect  is  due  to  persons  in  high  stations,  and  cer- 
tainly this  court  is  not  disposed  to  trespass  upon 
that  respect,  some  consideration  likewise  is  owing 
to  the  inhabitants  of  this  province,  and  even  to  the 
enemy;  and  that,  instead  of  being  kept  in  darkness 
respecting  the  effect  of  documents  for  which  they 
are  paying  large  sums,  and  upon  which  they  are  em- 
barking property  to  a  considerable  amount,  it  is  ma- 
terially for  their  benefit  that  the  validity  and  extent 
of  those  instruments  should  be  fully  examined,  and 
distinctly  understood.  And  with  respect  to  some 
other  of  tltose  assertions,  no  man  can  entertain  more 
zealous-  wishes  for  the  prosperity  of  this  province 
thfitD  myself.  To  promote  the  happiness  of  my  fel- 
low creatures,  at  all  times,  and  in  all  places,  is  tlie 
sublime  precept  of  that  holy  religion  which  I  profess 
and  an  attachment  to  this  province  in  particular, 
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from  a  long  residence  here,  has  animated  my  general 
sense  of  duty  by  my  own  personal  feelings  in  its 
favour.     But  I   have  alvrays  been  of  opinion  that 
lliis  desirable  object  may  be  most  effectually  accom- 
plished, not  by  hastily  giving  wiay  to  every  crude 
suggestion,  not  by  adopting  every  *  plausible  but  ill- 
digested  proposal,  not  by  yielding  to  every  fancied 
^difficulty,  or  by  gratifying  the  private  interests  of 
individuals  at  the  expence  of  the  general  good,  but 
by  pursuing,  invariably,  and  without  deviation,  the 
sound,  permanent,  and  well  considered  principles  of 
an  enlarged  policy,  which  should  embrace  the  good 
of  the  whole,   as  well  as  of  each  separate  part. 
•Upon  such  principles  of  an  extensive  policy,  are 
formed  the  navigation  laws  of  this  empire,  and  none 
were  ever  brtter  calculated  to  promote  the  real  hap- 
jpines3  of  those  for  whom  they  were  designed.     In- 
stead of  representing  those  laws  as  being  in  opposi- 
tion to. the  true  policy  of  this  country,  it  would  be 
more  conformable  to  truth  and  to  justice  to  assert^ 
ibat  upon  investigation  they  would  be  found  to  con- 
duce  to  the  same  objects  :  and,  for  that  reason,  a  de 
cision  of  this  court,  foundetl  immediately  upon  what 
are  said  to  be  rules  of  strict  law,  will  receive  a  far- 
ther corroboration,  if  it  should  appear  likewise  to  be 
consonant  to  genuine  principles  of  policy,  and  con- 
tributory to  the  real  advantages  of  the  province. 

I  have  no  hesitation  in  professing  that  I  am  a  friend 
to  the  system  of  navigation  laws.  Their  declared 
object  is  of  the  first  importance  to  the  British  Em- 
pire, and  the  experience  of  a  century  and  an  half  has 
demonstrated  that  they  are  adequate  to  the  purposes 
for  which  they  were  designed.  From  its  insular 
form,  from  the  situation  of  its  numerous  territories 
scattered  over  the  face  of  the  ocean,  in  the  four  quar- 
ters of  the  globe,  a  maritime  superiority  is  not  only 
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^^         necessary  to  its  |>ro8perily,  Ijut  esseulial  to  its  exist* 

— eijce;    a  comiiiaiifliii^  navy  cau  be  creaied  ouly  fiuin 

Mtvek,  1813.  ^  ^^^^^^j  exieii!5i\e  eslablUhfiieiil  of  luercaniile  ship- 
ping, and  this  can  be  best  secured  by  couutiing,  as 
far  as  possible,  all  commerce  with  tbe /<r*/<4fi/ do- 
niinious  to  BrUish  vessels.  Nothing  caii  be  clearer 
than  these  principles:  yet  strange  to  sa},  in  a  period 
when  the  beneficial  efl'ects  of  this  system  ha\e  been 
most  sensibly  felt,— when  Great  BriiaiUy  seciireinher 
naval  power  arising  from  ihat  system,  has  dehed  the 
whole  United  Continent  of  Europe,  mostiuioaturally 
combined  against  her, — at  a  time  when  I  think  it 
would  not  be  going  too  far  to  assert,  that  the  salva- 
tion of  the  world  has  depended  upon  the  navigation 
laws  of  Great  Brituin^^m^Luy  persons  are  to  be 
found,  and  in  the  very  heart  of  the  Empire,  who 
cau  condemn  that  system  as  confined,  narrow-mind- 
ed, illiberal  and  oppressive,  and  who  can  employ 
every  engine  open  and  direct,  as  well  as  secret  and 
claudestine,  to  subvert  or  to  undermine  it,  in  whole 
or  in  part.  If  wo  are  insensible  of  its  value  our- 
selves, we  might  derive  the  useful  lesson  from  our 
enemies,  whose  never-ceasing  and  virulent  abuse  of 
our  navigation  laws  is  a  deujonstration  that  they  dis- 
cern their  iujporlance  to  our  national  prosperity, 
that  they  feel  most  schssibly  that  they  are  a  prin- 
cipal  iuipediment  to  the  success  of  their  designs 


against  us. 


Some  theorists  indeed  have  objected  to  these  laws 
as  beinsr  in  some  measure  unfavouiable  to  commerce. 
It  is  not  denied  however  that  commerce  has  flourish* 
ed  under  them,  to  a  degree  unknown  before  those 
laws  were  passed,  and  to  a  degree  never  expert- 
enced  in  countries  where  no  such  laws  exist:  ttiat 
they  secure  to  us  all  the  profits  of  freight,  the  em- 
ploymeut  of  an  infinite  number  of  Briiish  subjects^ 
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and  the  very  extensive  trade  of  ship-bailding,  with  ecoSSIiy. 
all  the  Dumerous  classes  of  arts  connected  with  it;  ■  ' 
that  they  render  us  independent  of  the  assistance  of  ^^^  ^  ^ 
foreign  shipping,  and  give  us  the  unlimited  com-* 
msind  of  all  the  markets  in  the  world  ;  and  that  it  is 
proved  by  facts,  that,  in  proportion  as  foreign  vessels 
have  been  employed,  our  own  shipping  has  sunk 
and  dwindled.  I  am  far  from  being  convinced  that 
they  are  at  all  injurious  to  commerce,  but  if  they 
were  more  detrimental  than  I  think  they  have  been 
proved  to  be,  for  such  an  object  no  sacrifice  can  be 
too  great.  The  commercial  loss  is  a  trifle  in  com* 
parison  to  the  counterbalancing  advantages.  Mo- 
thing  more  is  done  in  this  case  than  what  is  willingly 
submitted  to  in  many  others.  For  their  protection^ 
the  subjects  of  ai  country  readily  bestow  a  part  of 
their  income  in  taxes  for  the  support  of  armies  and 
navies.  The  surrender  of  some  advantages  in  tradjo 
onder  the  navigation  laws  is  nierely  contributing  a 
small  part  of  commercial  profits  to  the  maintenance 
of  a  naval  defence  which  cannot  otherwise  be  obr 
tained. 

Jt  may  be  a  good  general  rule  that  trade  should 
be  left  perfectly  free,  but  there  are  numberless  ex« 
eeptions  to  it,  even  with  a  view  to  the  benefit  of 
trade  itself.  It  is  a  rule  which  might  be  proper  to 
vdbere  to,  if  trade  was  the  only  object  of  importance 
to  the  coiincils  of  a  nation,  and  to  which  every  other 
ought  to  give  way.  But  there  are  other  objects 
which  equally  affect  the  welfare  of  the  state,  and 
which  ought  to  have  their  weight  in  public  delibera'- 
tions*  Amongst  these,  such  as  immediately  con- 
8era  the  safety  and  the  defence  of  the  nation  are  of 
dUB  very  first  consequence,  and  all  minor  considJBm^ 
tioDS  must  yield  to  them.  Trade  itself  will  be  fleets 
iog»  and  the  wealth  derived *from  it  insecure,  witfat)Ut 
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due  means  are  used  for  their  protection.  To  give 
up  security  for  mercau tile  profit  is  to  risque  the  des* 
iTuction  of  both. 

As  tills  system  is  of  such  importance  to  the  whole 
Empire,  the  eolamies  in  particular  receive  more  bene- 
fit from  it  than  any  other  parts.     Besides  that  it  is 
for  their  particular  advantage  not  to  depend  upon 
foreign  shipping,  or  the  caprices  of  foreign  merchants, 
and  that  in  the  nortliem  colonies  ship  building  is  a 
staple  article,  a  maritime  defence  is  more  necessary 
to  them  than  it  is  to  the  mother  country.     If  the 
oaken  ramparts  of  the  British  islands  should  evea 
decay,  a  numerous  population,    full  of  resources^ 
might  resist  with  success  an  invading  army.    But 
the  colonies,  weak  and  defenceless  in  themselves, 
must  immediately  fall  to  the  first  enemy  who  can 
command  the  seas.    But  for  tlie  navigation  system* 
this  country  might  at  this  moment  have  presented 
the  melancholy  spectacle  too  often  exhibited  upon 
the  continent  of  Europe^  plundered  and  ruined,  and 
the  flower  of  its  inhabitants  drawn  away  by  Qpn- 
scriptions  to  shed  their  blood  as  engines  in  the  hand 
of  a  tyrant  for  enslaving  their  fellow  creatures.  Not- 
withstanding any  plausible  arguments  which  may 
be  brought  against  them,  by  prejudiced,  artful,  sdf- 
interested,  or  well  meaning,  but  inconsiderate  pe^ 
sons,  from  any  general  maxims  relating  to  the  rights 
and  the  unrestrained  freedom  of  commerce,  theia* 
defeasible  claims,  and  the  profit  of  the  colonies, 
and  1  know  not  what  other  popular  topics ;  whatever 
inconveniences,  whatever  privations,  we  may  safler 
irom   those  laws,  let  us  ever  hold  them  fieust^  and 
cherish  them,  as  the  support  of  our  best  intererts, 
end  as  the  palladium  of  every  thing  that  is  dear  and 
valuable  to  us. 

Cases  of  necessity  indeed  may  arise  which  may 
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fully  justify  a  temporary  deviatioD  from  them,  but  £^^1,^ 
if  we  are  truly  sensible  of  their  importance  we  ■ 
siionld  take  care  that  such  cases  are  real  and  not  ^'^^^^^ 
imaginary.  For  by  living  way  without  sufficient 
cause,  upon  every  occasion,  and  to  every  local  and 
tem|)orary  emei^ency,  the  whole  may  be  insensibly 
frittered  away.  If  tiie  hand  of  heaven,  in  the  or- 
dinary course  of  its  providence,  afflicts  us  with  na- 
tural calamity,  let  us  kiss  the  rod,  and  let  us  en- 
deavour to  alleviate  our  distresses  by  the  readiest 
means  in  our  power.  But  all  thealledged  pressures 
of  the  present  times  arise  immediately  from  another 
cause,  from  the  hostile  machinations  of  the  enemy. 
it  is  his  peculiar  object  to  ruin  our  commerce  and 
shipping,  to  deprive  us  of  all  the  benefit  which  the 
operation  of  the  navigation  laws  for  so  many  years 
has  procured  us,  and  to  compel  us  to  weaken,'to 
depart  from,  and  even  to  abandon  that  system 
which  he  has  found  to  be  the  only  bulwark  which 
be  could  not  subvert.  To  give  way  to  the  difficul- 
ties imposed  upon  us  with  that  view,  and  by 
yieldiiig  to  them  to  surrender  those  ancient  prin- 
ciples of  policy,  is  to  gratify  the  wishes  of  the 
enemy,  to  promote  his  views,  ahd  to  confederate 
with  him  in  the  plots  laid  for  our  own  destruction. 
Every  deviation  from  this  system,  whether  volun- 
^ry,  or  from  irresistible  necessity,  every  licence  to 
admit  foreign  vessels  into  British  ports,  is  a  nail 
driven  iulo  the  coffin  of  the  British  empire. 

>Vhenever  the  necessity  is  clear,  great  and  other- 
wise insuperable,  such  deviations  cannot  be  con- 
demned, however  they  may  be  lamented,  provided 
t)iey  do  not  extend  beyond  what  the  necessity  really 
demands.  His  Majesty's  ministers' no  doubt  had 
sufficient  reason  for  the  measures  which  they  have 
Copied  in  various  laws  and  orders  in  council  under 
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the  stagnation  which  the  commerce  of  Cheat  Britain 
experienced,  bat  1  mast  own  that  I  have  nerer  seen 
^•■^^•^     suficient  proof,  or  have  been  privy  to  any  circani* 

stances  which  have  satisfied  me,  of  the  existence  of 
any  necessity  in  this  province  for  issning  licences  to 
authorize  importations  beyond  what  those  laws,  and 
his  Majesty's  orders  in  council,  have  permitted. 

Those  laws  and  orders  are  the  result  of  modi 
deliberation^    and   of  more  extensive  informatioQ 
that  can  be  here  procured,  and  they  are  formed 
upon  wide  and  extensive  views  of  the  subjects  in  all 
its  various  relations.    To  meet  the  real  exigenciei 
of  this  country,  the  liberty  of  importing  wheat,  floor 
and  grain,  articles  of  indispensible  necessity,  nth 
restrained  to  any  particular  description  of  vessels, 
and  not  confined  as  to  ownership,  first  witboot  li* 
cenee  during  peace  with  tlie  United  Slates,  and 
after  the  declaration  of  war  limited  by  the  necessitj 
of  special  licences,  and  confined  within  certain  pe- 
riods of  time,  might  not  be  inexpedient,  since  tfiis 
country  does  not  at  present  afiford  a  sufficient  sup- 
ply of  these  articles  for  its  own  consumption,  and 
British  ships  are  excluded  from  the  ports  of  the 
United  States.    But  as  to  the  articles  allowed,  these 
licences  were  not  necessary  under  the  first  order  in 
council,  and  they  were  neither  supported   by,  nor 
conformable  to  the  latter  order.    With  respect  to 
the  clause  which  extends  beyond  the  articles  ens* 
roerated,  to  provisions  in  general,  the  case  is  ht 
difiisrent.    They  have  never  been  allowed  by  mj 
law>    or  order  in  council,    and   their   admittance 
could  only  be  justified  by  a  paramount  necessity. 
Yet  with  cattle  of  every  denomination  this  province 
is  amply  furnished.    The  stock  is  daily  increasins 
even  beyond  the  demand,  which  has  been  greatly 
enlarged  by  a  multiplying  population  and  con8ide^ 
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able  additioD  to  the  military  and  naval  establish-      ec^omy 
ments.     It  is  well  known  that  the  markets  were  ^ 

never  better  supplied  than  for  the  last  twelve  months,  ^'*»**»*ws. 
and  so  far  from  standing  in  need  of  any  importation 
of  those  articles,  duHog  the  last  year  very  con* 
siderable  exportalions  have  been  made.  Under 
these  circumstances^  licences  for  the  importation  of 
provisions,  instead  of  being  necessary,  cannot  but  be 
injurious  to  the  agricultural  interestn  of  the  country. 
It  appeared  to^me  therefore  that  at  the  time  of  imu* 
ing  these  licences,  one  part  of  them  was  nugatory, 
and  the  other  part  an  infringement  upon  the  laws  of 
navigation  not  founded  npon  sufficient  reasons. 

These  are  the  principles  by  if  hicb  1  have  been 
actuated  in  forming  an  opinion  upon  this  subject,  in* 
dependent  of  the  rules  of  law,  and  1  have  been  com* 
pelied  to  state  them,  from  the  line  of  argument 
which  was  adopted  at  the  bar,  and  because  I 
thought  it  necessary  to  correct  some  misconcep- 
tions which  seemed  to  have  been  entertained,  and 
to  efface  some  unfavourable,  but  erroneous,  im- 
ptessions  which  might  have  been  formed.  1  trust 
too  tliat  these  considerations  will  not  be  aU«;gether 
without  their  use  in  this  application,  to  the  deci* 
sion  I  am  about  to  make,  and  will  shew  that  to 
support  the  navigation  system,  and  in  so  doing  to 
pronounce  against  the  validity  of  this  licence,  is  not 
iHily  to  adhere  to  the  strict  maxims  of  law,  but  to 
promote  the  best  interests  of  the  province,  properly 
UDderntood. 

I  condemn  this  ship  and  caq^  as  a  droit  of  Ad- 
miraltjf  to  his  Majesty,  having  been  taken  by  a  uoa- 
coDimissioned  vessel. 
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"^'  The  Reward,  Hill. 


iiSSbyMr.  71  ^HE  King's  Advncatefor  the  captors^  contended, 
tfdkCoMLr*^  ^^*'  ^^^  enemy  was  here  rhiiniin^,  under  a  li- 

ToiiL  ceace,  ostensibly,  from  Vice- Admiral  Sawyer ^  bu^ 
in  fact,  granted  by  Mr.  Allan,  late  consul  of  tli$ 
Majesty  in  Basian.  That  gentleman's  functious, 
equally  with  those  of  Mr.  Fosiei\  had  effectually 
ceased,  upon  the  declaration  of  war,  by  America^ 
HgaAnstEnffland;  and,  if  they  had  not,  he  has  as- 
sumed an  important  power,  not  warranted  by  his 
office,  or  by  any  authority  delegated  to  him. 

It  is  true  that  Admiral  Sawyer,  from  the  best  and 
most  judicious  motives,  wrote  a  letter  to  Mr.  AUau^ 
directing  him  to  give  certiticates  of-  protection,  to 
any  vessels  that  might  be  inclined  to  load  with  pro- 
visions, for  the  ports  of  Spain  and  Portttgal^  and, 
assuring  him,  that  those  certificates  would  be  res* 
pected  by  His  Majesty's  cruizers.     But  this  was 
the  exercise  of  an  authority,  on  the  part  of  the 
Admiral,  for  which  there  was  no  legal  foundation, 
and,  at  all  events,  it  could  not  be  del^ated  to  a 
person  residing  in  the  enemy's  country,     it  is  said 
however,  that  this  licence  is  couArmed  by  His  Royal 
Highness  the  Prince  Regent's  order  of  the  26th  of 
October,  by  which   His  Majesty's  Ships,  and  the 
Courts  of  Admiralty,  are  directed  not  to  intermpt 
or  detain  any  ships  in  possession  of  such  licences. 
But  this  is  not  one  of  the  licences,  within  the  coo- 
templalion   of  that  order.      Admiral   Sawyer  has 
granted  passports  of  various  descriptions,  but  the 
one  in  question  is  more  properly  a  licence  granted  by 
Mr.  Allan,  which  cannot  be  confirmed,  either  by 
the  words,  or  spirit  of  the  order.     The  licence  is 
therefore  invalid,  and  a  condemnation  must  ensae. 
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The  SoliciiorGeneral,  on  the  part  of  the  claimants.      ^  '^^^ 
After  the  rigid  decisions  that  have  lately  taken  place,  ■■ 

in  this  court,  upon  the  subject  of  licences^  it  would  ^*mi*^ 
be  needless  to  contend,  upon  principle  or  precedent^ 
for  the  validity  of  the  present  one.  This  is  certain- 
ly the  licence  of  Admiral  Sawyer,  and  not  of  Mr. 
Allan,  who  has  been  the  mere  instrument  of  cari7- 
ing  into  execution  the  good  intentions  of  the  ad* 
uiiral.  It  cannot  even  be  considered  to  have  been 
granted  in  the  enemy's  country,  as  the  Admiral's 
letter  to  Mr.  Allan,  the  foundation  and  very  essence 
of  it,  was  written  in  Halijax,  and  transmitted  to 
that  gentleman,  at  Boston^  in  order  that  the  enemy 
shipper  might  there  receive  an  authenticated  copy 
of  it.  It  was,  therefore,  no  delegation  of  the  Ad* 
luirals  authority,  and  no  assumption. of  power  on 
the  part  of  Mr.  Allan.  Upon  the  faith  of  its  pro* 
tectioo,  the  enemy  lias  ventured  his  property  in  a 
good  cause,  and  he  is  now  interrupted  in  a  pursuit, 
favourable  to  the  views  and  policy  of  the  British  go* 
Yemment,  by  a  prosecution  in  direct  opposition  to 
those  views,  and  inconsistent  with  that  policy, 
which  Courts  of  Admiralty,  in  cases  of  this  sort,  are 
justified  in  considering,  though  such  policy  may  mi- 
litate with  the  rigid  principles  of  national  law.  But 
there  has  been  an  express  confirmation  of  this  licence, 
ou  the  part  of  the  government  The  Prince  Regent's 
order  of  the  26th  October  contemplates  the  very 
licence  in  question,  and  could  have  none  other  in 
view,  as  not  one  of  this  description  has  been,  or 
could  have  been  granted  in  any  other  way.  If  the 
order  has  not  a  direct  reference  to  the  licences 
granteil  under  the  letter  of  Admiral  Sawyer  to  Mr. 
AUam^  it  can  have  no  object  whatever,  and  is  there- 
fore, totally  ineffectual  to  any  purpose.  The  truth 
is,  that  in  all  these  cases  in  which  the  summmmjus  of 
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rb^m.      J**^^*'^'  J*w  may  be  correctly,  tboagfa  harshly  ad- 
ministered, the  government  of  the  mother  coantry 


^^ia^^^     feels  itself  in  honour  bound,  by  confirmatory  orders 

or  otherwise,  to  give  effect  to  those  official  acts  of 
his  Majesty's  commanders,  in  distant  parts  of  the 
world,  which  are  founded  on  good  |iolicy,  as  it 
respects  the  parties  who  are  interested  in  the  coih 
firmation  of  them.  Indeed  there  seems  no  reason- 
able objection  against  the  same  line  of  conduct 
'being  pursued  in  the  judgment  of  our  courts  of" 
admiralty. 

Judgment.— Dr.  Croke. 

This  vessel  was  claimed  as  American  property* 
fier  voyage  was  from  Salem  to  JLtsbon^  with  flonri 
peas,  and  fish,  under  an  alledged  licence.  She 
sailed  the  0th  of  October^  1812,  and  was  captured 
by  the  General  Smith  privateer,  of  New  Brm^ 
mnckf  on  the  10th  of  October^  and  was  carried  iotd 
St.  Join's. 

The  licence  was  granted  by  Andrew  AUam,  Esq. 
His  Majesty's  late  consul  for  the  Northern  States 
of  America,  and  was  as  follows : 

''  To  the  commanders  of  any  of  His  Majesty  8 
ships  of  war,  or  of  private  armed  vessels  belonging 
to  subjects  of  His  Majesty. 

'^  Whereas  from  the  consideration  of  the  great 
importance  of  continuing  a  r^ular  supply  of  flour 
and  other  dry  provisions  to  the  ports  of  Spain  and 
Portugal,  it  has  been  deemed  expedient  by  bis 
Majesty's  government,  that  notwithstanding  the 
hostilities  now  existing  between  Great  JBritain  and 
the  United  States  of  America,  every  protection  and 
encouragemeut  should  be  given  to  American  vessels 
laden  with  flour  and  other  dry  provisions  aad  bound 
to  the  ports  of  SIpain  and  Portugal. 
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*'  And  whereas  in  furtheraniqe  of  these  yie^s  of  His  ^^ 
Msgesty's  government,  U.  Safvyer,  £sq«  vice-ad- 
*  miral  and  commander  in  chief  of  His  Majesty^s 
squadron  on  the  Halifax  station,  has  directed  to 
me  a  letter  under  the  date  of  the  5th  August^  1812, 
(a  copy  whereof  is  hereunto  annexed) ;  wherein  I 
am  intrusted  to  furnish  a  copy  of  his  letter  certified 
under  my  consular  seal  to  every  American  vessel  so 
laden^  and  bound  to  any  Portuguese  or  Spanish 
portst  »nd  which  is  designed  as  a  safeguard  and 
protection  to  such  vessel  in  the  prosecution  of  such 
voyao:e. 

"  Now>  therefore  in  pursuance  of  these  instruc- 
tions, I  have  granted  the  American  bngi  Reward^ 
Amos  JjTtV/,  master^  burthen  one  hundred  and  eighty^- 
two  tons,  now  lying  in  the  harbour  of  Salemy  laden 
with  a  cargo  of  flour,  and  bound  to  Lisbon,  in  the 
kingdom  of  PortuffcUy  the  annexed  document  only 
to  avail  in  a  direct  voyage  to  Lisbon^  and  back  tO 
the  United  States  of  America^  requesting  all  of- 
ficers commanding  His  Majesty's  ships  of  war,  or 
of  private  armed  vessels  belonging  to  the  subjects 
of  His  Majesty,  not  only  to  suffer  the  said  brig 
Reward  to  pass  without  molestation^  but  also  to 
extend  to  her  all  due  assistance  and  protection  in 
the  prosecution  of  her  voyage  to  Ldsbon,  and  on  her 
return  thence  to  the  United  States  of  America  laden 
with  salt  or  other  merchandize,  not  exceeding  the 
nett  amount  of  the  outward  cargo,  or  in  ballast 
only. 

**  Given  under  my  Hand  and  Seal  of  Office,  at  Sos- 
ton,  this  seventh  day  of  October,  one  thousand 
eight  hundred  and  twelve. 

(U  S.)  "  ANDREW  ALLAN,  Jun. 

<<  His  Majesty's  Consul/' 
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Office  of  His  Britannic  Majestjf's  ConsmL 

**  I,  Andrew  Allan^  jiin.  His  Britaonic  Majesty s 
cousui  for  the  htate  of  jilassachiiseii\  Sew  Hatup- 
shire,  Rhode  Island^  and  Cohneciicut,  do  herthy 
certify  that  the  annexed  paper  is  a  true  cop>  of  a 
letter  addressed  to  me  by  Herbert  Sawyer^  Esq. 
vice-admiral  and  commander  in  chief  of  iJis  Ma- 
jesty's squadron  on  the  Uaii/ax  station. 


« 


Given  under  my  Hand  and  Sea!  of  Office,  at  £01- 
ton.  in  the  State  of  MassacUustiCs^  this  seventh 
day  of  October^  in  the  year  of  our  L^rd  one 
thousand  eig;ht  hundred  ami  twelve. 

**  ANDREW  ALLEN.  Jud.'* 


<( 


Ilis  Majesty's  Ship  Centurion^ 


Halifax^  August  5th,  1811 

*^SlR, 

I  have  fully  considered  that  part  of  yoor 
letter  of  the  18th  ult.  which  relates  to  the  means  of 
ensuring  a  constant  supply  of  flour  and  other  dry 
provisions  to  Spain  and  Portugal^  and  to  thelVed 
ludio,  Jsiandsy  and  being  aware  of  the  importaoce 
of  the  subject,  concur  in  the  propositioa  you  have 
made. 

''  I  shall  therefore  give  directions  to  the  coramiin- 
ders  of  His  Majesty's  squadron  under  my  command, 
not  to  molest  American  vessels  so  laden^  and  un- 
armed bona  fide  bound  to  Portuguese  or  Spandsk 
ports,  whose  papers  sh^dl  be  accompanied  with  a 
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certified   copy  of  this   letter   under  the  consular      j^^^^, 
seal.  ■  ■■  ■ 

Mmth  1  Silly 

"  I  have  the  honour  to  be,  ibis. 

"  Sir, 
'*  Your  most  obedient  bumble  Servant 
'*  HERBERT  SAWYER,  Vice  Adm/* 

"  To  Andrew  Allan,  Esq. 
"  British  Consuly  JBoston. 

It  is  well  understood,  and  admitted,  that  this  li- 
cence can  have  no  validity  from  the  authority  of  Mr, 
Allan  alone,  and  the  protection  afforded  by  the  let- 
ter of  admiral  Sawyer^  can  avail  no  farther  than  as 
it  has  been  recognised  and  confirmed  by  the  Prince 
Regent's  order  in  council  of  the  2Gth  Oclobery 
1812.*  It  may  be  necessary  to  state  the  origin,  and 
fai8tor>  of  these  licences. 

Vice-Admiral  Sawyer^ythen  he  had  the  command 
upon  this  station,  being  sensible  how  important  it 
was  that  the  British  troops  in  Spain  and  Portugal 
should  be  supplied  with  flour,  and  other  provision?, 
very  properly  took  upon  himself,  as  far  as  it  was  in 
bis  power,  to  protect  vessels  engaged  in  that  service 
by  licence.  From  the  guarded  manner  in  which 
those  licences  are  expressed,  he  seems  to  have  been 
fully  aware  of  the  extent  of  his  own  powers.  It 
was  evident  that  he  could  not  legalize  the  enemy's 
trade,  and  he  therefore  merely  gave  directions  that 
the  commanders  of  His  Majesty's  squadron  under 
his  command,  should  not  molest  American  vessels 
so  laden,  and  so  destined.  These  directions,  all 
officers  under  his  command  were  bound  to  obey, 
and  perhaps  commanders  of  vessels  upon  other  stsi« 

*  See  Appendix,  D. 
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tions  might  think  proper  to  respect  them ;  but  they 
-were  no  further  biiiciing,  and  c^Mihi  afford  do  pro^ 
tectioD  in  law,  if  ressels  \%ere  detained  and  brought 
before  a  Court  of  Admiralty.  On  the  i6th  OctobtTf 
181 2«  his  Royal  Highness  the  Prince  Rescent  was 
pleased  to  order  in  council,  that  all  such  Americm 
▼essels,  and  cargoes  of  grain  and  flour,  proceeding 
from  the  ports  of  the  Umled  State$  of  America  to 
Spain  and  Portugal  as  !!»hould  be  famiahed  with 
passports  or  certificates  of  pn>t€Ction^  granted  by 
▼ice-admiral  Sawjfer^  commanding  His  Majesty's 
ships  on  the  Halifax  station,  should  be  allowed  to 
proceed,  and  that  if  they  should  have  been  de- 
tained, they  should  be  liberated  and  restored^ 

It  appears  by  these  papers,  that  vice-admirti 
Sattyer  did  not  confine  himself  to  licences  issaed 
immediately  by  himself.  A  proposition  was  mad^ 
to  him  by  letter  from  Mr.  Allan^  the  British  consal 
in  the  United  States,  for  further  means  of  ensuriog 
a  constant  supply  of  those  articles  for  Spain  aod 
Portugal.  In  this  proposal  vice-admiral  Sawyer 
concurred,  and  in  his  answer  to  Mr.  AUan,  be  says, 
*^  I  shall  give  directions  to  the  commanders  of  His 
Majesty's  squadron  under  my  command,  not  to 
molest  American  vessels  so  laden,  and  banajide 
bound  to  Portuguese  or  Spanish  ports,  whose  papers 
shall  be  accompanied  with  a  certified  copy  of  this 
letter  under  the  consular  seal/'  So  that  besides  the 
admirals  own  licences,  an  atUhority  was  thus  givea 
to  Mr.  Allan  to  multiply  certified  copies  of  the  ad- 
miraFs  letter,  and  to  grant  protections  to  any  ex* 
tent. 

The  only  question  then  is,  whether  these  doco* 
ments  granted  by  Mr.  Allan^  are  within  the  Prince 
R^ent's  order  in  council,  by  which  alone  they  can 
be  rendered  effectual.  ^ 
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It  18  evident  that  they  do  not  come  within  the      r^^d. 

direct  words  of  the  order.    They  are  not  passports  -^— 

or  ceriijii^tes^  granted  hjf  vice^miral  Sawyer ^  or       ^sis, 
tsnder  his  signature,  bnt  they  are  licences^  or  certi* 
ficates^  granted  by  Mr.  Allan. 

Let  OS  examine  whether  they  come  within  the 
meaning  and  the  intejtition  of  the  order. 

Mr.  Allan  founds  his  authority  for  issuing  these 
certificates  upon  admiral  Sawyer^s  letter,  a  copy  of 
which  is  annexed  to  them.  The  order  in  council 
pot  having  expressly  and  immediately  sanctioned 
them,  the  real  question  seems  to  me  to  be,  whether 
vice-admiral  Sawyer  could  depute  to  any  other  perip 
son  a  power  of  granting  licences,  with  which  he 
had  been  retrospectively  invested  by  the  order  in 
council,  without  an  express  authority  to  enable 
bim. 

The  effect  given  to  vice-admiral  Sawyer's  licences, 
VA  that  of  legalizing  the  enemy's  trade  and  protect^ 
ing  his  property  from  capture,  to  which  it  is  liable 
by  the  laws  of  Great  Britain^  as  well  as  that  of 
nations.  This  order,  therefore,  confers  the  power 
of  exercising  one  of  the  highest  prerogatives  of 
His  Majesty*8  crown,  that  of  placing  an  alien  enemy 
under  the  protexrtion  of  the  law.  I  do  not  see  how 
an  instrument  which  confers  such  a  power  can  b^ 
extended  by  any  supposed  liberality  of  construction 
beyond  the  plain  import  of  the  words,  nor  how  the 
exercise  of  it  can  be  deputed  by  the  person  to  whom 
it  is  granted,  without  an  express  permission  from 
the  sovereign,  from  whom  it  proceeded.  Argu* 
ments  have  been  deduced  in  favour  of  this  case 
from  the  decisions  which  have  lately  taken  place  iq 
the  High  Court  of  Admiralty  and  the  Court  of  Ap»' 
peals,  where  in  consequence  of  the  unprecedented 
itate  of  the  commercial  woHd,  the  most  extensive 


478 


OASES  DETERMINED  IN  THE 


Tbe 
Rbwabo* 

18tli» 
1813« 


construction  has  been  given  to  licences,  &r  beyond 
the  literal  terms  in  which  they  are  conceived.  Be^ 
tween  those  cases  and  the  present  there  is  a  material 
distinction.  Where  a  licence  proceeds  from  an  undu- 
puted  authoriiy  the  intention  and  object  for  which  it 
M'as  granted  may  be  allowed  to  controul  and  prevail 
over  the  literal  sense  of  the  words.  But  where  the 
question  depends  upon  the  very  camstilutian  of  ike 
power  under  which  they  are  granted,  "vihen  that 
power  besides  is  the  del^ation  of  a  high  branch  of 
the  royal  prerogative,  no  such  latitude  can  be  in- 
dulged, and  no  powers  can  be  understood  to  be 
conveyed  beyond  what  is  most  expressly  defined. 

It  is  true  that  thi^  is  a  species  of  traffic  intended 
far  the  benefit  of  a  very  important  service  in  which 
the  Brilish  nation  is  now  so  meritoriously  engaged, 
and  is  therefore  in  titled  to  great  favour  and  allow* 
ance,  but  still  it  must  be  understood  to  be  con- 
fined within  some  bounds  of  law  and  reason.  Now 
the  British  government  has  authorized  licences  for 
this  object  as  far  as  a|)pefired  expedient ;  many  re- 
strictions are  still  impo8ed  upon  them,  and  tbe 
permission  is  far  from  being  general  and  unlimited. 
The  nature  of  the  service  cannot  supersede  every 
principle  of  law. 

Good  reasons  may  be  imagined  why  tlie  order  in 
council  should  not  be  intended  to  extend  beyond 
the  respectable  person  to  whom  it  has  been  granted^ 
Though  so  high  a  power  might  safely  l>e  intrusted 
to  au  officer  in  the  conspicuous  station  of  a  com- 
mander in  chief,  with  so  great  a  responsibility  at- 
tached to  his  situation,  yet  perhaps  it  might  not  be 
so  advisable  to  commit  it  to  the  free  discretion  of  a 
mercantile  consul.  The  worthiness  and  respecta- 
bility of  Mr.  Allan's  character,  indeed,  was  a  suffi- 
cient security  against  any  improper  exercise  of  tbe 
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power  as  far  as  he  was  concerned,  but  the  best  men         "^bd. 

are   liable    to  imposition,    and    a    fraudulent  use  .■■        

might  be  made  of  instruments  which  had  been  ^'*7«ii. 
granted  with  the  best  intentions,  and  the  most  per- 
fect integrity.  It  is  well  known  that  from  the  mul- 
titude of  licences  which  have  been  issued  from  va- 
rioiis  quarters,  the  whole  coasting  trade  of  America^ 
and  a  considerable  part  of  its  general  commerce, 
have  been  protected  from  BritUh  cruisers  Whe- 
ther their  vessels  were  sailing  nortliward,  or  south- 
ward, eastward,  or  westward,  some  sort  of  licence 
was  always  to  be  found  on  board  to  cover  the  voy- 
age, and  to  disappoint  the  hopes  of  the  sailors. 
The  knowledge  of  these  practices  was  very  likely  to 
have  induced  his  Majesty's  ministers  to  draw  a  line 
as  to  the  persons  by  Mhom  licences  had  been 
granted. 

It  may  be  observed  likewise  that  this  licence  pf 
Mr.  Allan  goes  beyond  the  letter  of  Admiral  Sawyer^ 
upon  which  it  is  founded.  The  letjter  only  mentions 
bis  Majesty's  ships,  but  the  licence  extends  its  pro* 
tection  against  private  ships  of  war.  The  letter  is 
confined  to  the  outward  voyage,  but  the  licence 
protects  the  vessel  upon  its  return  voyage,  and  with 
a  return  cai^o. 

It  has  been  said  that  these  licences  were  more 
useful  than  those  of  Admiral  Sawyer ^  and  therefore 
that  it  was  probable  that  government  would  probar 
biy  confirm  them;  that  as  vessels  engaged  in  this  ser- 
vice were  freighted  in  the  United  Slates^  and  the  com-  * 
munication  with  this  country  was  very  much  impeded 
by  the  non-intercourse  acts,  it  would  have  been  dif- 
ficult to  have  procured  licences  from  Admiral  Satiy 
yer  to  answer  the  various  emergencies  of  those  ex- 
peditions, a,nd  therefore  that  it  was  expedient  that 
there  should  have  been  some  persons  upon  the  spot 
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been  perfectly  well  known  to  his  Majesty's 
^^SJH^'    ters,  and  they  must  have  be^n  fuiiy  aware  of  that 

inconvenience.  These  certificates  of  Mr.  Allan  most 
Also  have  been  known  to  them.    Admiral  Sawyer 
oiQfeialty,  and  of  course,  reported  bis  haviQg  granted 
licences,  and  the  an^rity  which  he  had  given  to 
Mr.  Allan  to  issue  them.  The  order  in  council  must 
have  been  made  in  consequence  of  these  reportSi 
Since  government  then  was  perfectly  acquainted  wi^ 
thebO  certificates,  if  it  was  intended  to  give  them  vsc 
lidity,  they  would  have  been  expressly  m^^tioned  l^y 
name,  in  the  order  of  council.  Not  being  there  meib 
tioned,  under  these  circumstances,  the  just  conclu- 
'  sionis,  that  it  was  pot  tbe  intention  of  government  to 
confirm  them. 

It  has  been  asked^  if  these  licences  are  not  eoii« 
firmed,  to  what  did  the  order  in  council  apply  p  Ani 
it  was  said  that  it  would  be  in  a  great  measure  iiu« 
gatory  aiid  inefficient.  This  objection  has  been 
Ailly  answered  by  His  Majesty's  Advocate,  by  stat'r 
IPg  that  the  great  number  of  licences  granted  di* 
rectly  by  Vice-Admiral  Sawyer  supplied  a  very  am* 
pie  subject  matter  for  the  order  to  act  upon,  and  a^ 
iforded  very  sufficient  grounds  for  its  having  t^eeo 
made.'*  ^ 

Guided  then  by  what  I  conceive  to  oe  correct 
maxims  of  law,  and  by  theappai*ent  intentions  of  Sii 
Majesty's  Government,  as  for  as  it  c^u  be  coilecUd 
from  the  words  of  the  order  in  council,  the  conclo* 
sion  which  alone  I  fiael  myself  authorised  to  draw 
from  them  is,  that  this  licence  does  not  afford  apro* 
tection  to  this  vessel  and  cargo,  and  therefore  [  con* 
demn  them  to  His  Majesty,  in  right  of  his  CSf0WQ» 

*  See  tbe  Order  ia  Council  opnfirnuQg  Admiral  Smfiget^g  Ikpa^ 
Appendix,  D. 
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haying  been  taken  before  the  order  for  general  re-      rb^ro. 
prizals.     If  it  is  conceived  that  His  Majesty's  go-   ■ 
Temment  had  other  intentions  than  those  which  I     ^'^^i^  ' 
have  attributed  to  it,  the  parties  may  intitle  them- 
selves to  the  full  benefit  of  those  intentions,  by  an 
application  to  that  court;  which,  being  composed  of 
His  Majesty's  Ministers,  is  best  qualified  to  inter- 
pret their  oun  acts  and  meaning. 

Note. — ^The  following  order  from  Sir  Robert  Cal^ 
der  had  been  sent  to  the  Captains  and  Commanders 
upon  the  American  station,  but  had  not  been  com-  . 
municated  to  the  Court  of  Vice  Admiralty  at  thQ 
time  of  this  decision. 

(COPY.) 

Salvador  del  Mundo,  in  Hamocue^ 
UthDec.  1812. 

GENERAL  MEMORANDUM. 

The  liOrds  of  the  Council  having  signified  the  opi- 
nion to  the  Lords  Commissioners  of  the  Admiralty, 
that  vessels  claiming  protection  from  the  licences  is- 
sued by  Mr.  Allan^  his  Majesty's  Vice  Consul  at 
JBostofi,  or  by  the  6jpai»f>A  minister  in  America,  ought 
not  to  be  exempted  from  British  capture,  and  that 
such  papers  should  not  be  respected  by  His  Majes- 
ty's cruizers.  In  pursuance  of  an  order  from,  the 
Lords  Commissioners  of  the  Admiralty,  the  captains 
and  commanders  are  to  govern  themselves  accord* 

ingly. 

(Signed) 


R.  CALDER. 


To  the  respective  Captains  and 
Commanders,^  &c.  &c.  &c. 

2i 
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rb^d.         In  the  case  of  the  Hope,  the  High  Court  of  Adtui* 
ralty,  confiruied  the  validity  of  Mr.  u4/2a9t'i  licences, 


*i8i5.    '     10th   February,  1813,  a  decision  which  was  not 
known  at  Halifax  when  this  case  was  decided. 


iipri/ ti,  1813.  Hie  Makqttis  De  Somerueles. 

Second  Case^  ypon  the  Petition  of  Mr.  HIaek. 

rilHE  petition  was  supported  by  the  Solicitor  Ge- 
•^  neral,  and  opposed,  though  not  strenifously,  by  lU 
King's  Advocate,  tlie  captors  not  coiiseating  to  tke 
restitution  of  the  property. 

Dr.  Croke. 

This  petition  is  of  a  different  kind  from  what  asa- 
ally  engages  the  attention  of  the  court.    It  prays, 
that  certain  paintings  and  prints,  which  vvere  cap- 
tured on  board  the  American  vessel  called  the  Mar- 
quis de  Somerueles,  may  be  restored  to  the  petitiooer 
on  behalf  of  a  scientitic  establishment  at  Philadd- 
phia.    The  ground  of  the  petition  is  contained  in  t 
letter  annexe ed  to  it,  which  states :  "  That  in  the  Sih 
merueles,  from  Italy ^  was  takep  a  case  b^Iong^og  to 
the  Academy  of  Arts  in  that  city,  containing  tweotj- 
one  paintings  and  fifty-two  prints ;  that  they  were 
presented   to  the  academy  by  Mr.  Joseph  Afla^ 
Smth,  who  has  already  given  most  objects  of  ibt 
statuary,  paintings,  and  prints  which  they  possess; 
indeed  this  is  the  remnant  of  what  he  collected  ftr 
the  purpose  of  assisting  in  its  formation.     The  valos 
we  know  not,  but  in  this  country,  and  in  an  infuA 
estafaJii^hment,  every  accession  is  important.    The 
Academy  is  now  preparing;  au  applicatiou  for  tbeflk 
which  will  be  handed  with  an  accompanying  letter 


k 


COURT  OF  TICE-ADMIRAXiTY. 

from  Anthimjf  St.  John  Baker ^  late  Secretary  of  Mri    ^J^^  m 
Fester^  who  Um  examined  into  the  circamsrtances*^    ^^'^^^l* 
knowing  that  eren   war  does  not  leare  acience  aini        iMt. 
art  unprotected,  and  that  Britom  have  ofteii  consi- 
dered themselves  at  peace  with  thes^  we  are  not 
withont  hopes  of  seeing  them." 

Heaven  £^)rbid,  that  such  an  application  to  the  ge« 
nerosity  of  Great  Britain  should  ever  be  ineflfectnaL 
The  same  law  of  nations,  which  prescribes  that  all 
property  belonging  to  the  enemy  shall  be  liable  to 
confiscation,  has  likewise  its  modifications  and  re* 
taxations  of  that  rnle.  The  arts  and  sconces  ara 
admitted  amongst  aU  civilized  nations,  as  jB3niiing  aa 
exception  to  the  severe  rights  of  wahare,  and  as  en« 
titled  to  favonr  and  protection.  They  are  compered 
not  as  the  pecuKnm  of  this  or  of  that  nation,  but  as 
flie  property  of  mankind  at  taiige,  and  as  belonging 
to  the  common  interest  of  the  whole  species.  Not 
to  mention  innumerable  c^es  of  the  mutual  exercisa 
of  this  courtesy  between  nations  in  former  wars^ 
even  the  present  governor  of  France^  under  whose 
controul  that  country  b^  fallen  back  whole  centu- 
ries in  barbarism,  whilst  he  haB  trampled  upon  jus- 
tice and  humanity,  has  attended  to  the  claims  of  sci- 
ikioe.  Besides  other  instances,  there  was  one  which 
Mme  within  my  knowledge.  A  gentleman,  a  fellow 
of  tht  royal  society^  was  nnfortunalely  one  of  tb^ 
pernors  ao  unjustly  detained  at  Pa$'Vk  at  the  covor 
meBceaietfit  of  tbe  waar.  Considerable  interest  wa^ 
WDerted,  thro«^k  iht  meditm  of  the  British  govern^ 
mttti^  to  pnoenre  bis  release,  but  withont  effectr  Yet 
1o  aft  applkalim  fciom  Sir  Joseph  Bmks^  as  tbe  pror 
of  tbe  royal  society,  in  favour  of  a  membec  nf 
aaefal  inaftitution,  Bonaparte  pnid  inqie^Mt* 
attentbn,  Und  in  tiie  hattdfomedt  awMief  pennittad 
him  to  return  to  England.    If  sucU  <ftMi  ww»  tipr 
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Makquii  9m  beard  of,  every  Briton  would  be  anxious  that  his 
fioMEKuiLii.  country  should  set  the  honourable  example;  but  I 
Apru  «i,  181S,   trust  that  every  British  bosom  would  blush  with 

shame^  if  his  country'should  be  found  inferior  to  the 
lawless  government  of  France  in  obeying  the  dictates 
of  liberality.  We  are  at  wa^  in  the  just  defence  of 
our  national  rights,  not  to  violate  the  charities  of 
human  nature. 

In  thus  favouring  an  institution  of  this  kind,  be- 
sides contributing  to  the  maintenance  of  such  a  reci- 
procal exchange  of  civilities  with  our  enemy  as  is 
consistent  with  the  state  of  hostilities,  we  shall  pe^ 
haps  at  the  same  time  promote  most  eflectuallj 
our  own  best  interests.  There  is  a  natural  connex- 
ion between  all  the  arts  and  sciences,  as  well  mate- 
rial, as  intellectual.  It  is  impossible  for  a  nation  to 
improve  in  the  polite  arts  without  a  corresponding 
amelioration  in  the  practical  science  of  human  na- 
ture. It  is  a  school-boy  quotation,  but  not  the  less 
true  for  being  trite,  that 

Ingenuas  didicisse  fiddlier  artes 
Emollit  mores:  nee  shut  esse  feros. 

This  observation  is  founded  in  nature,  for  what  is 
usually  called  taste  is  only  good  sense  applied  to  the 
ipolished  ornaments  of  life;  and  correct  ideas  in  mo* 
rality  are  the  same  good  sense  directed  to  human 
actions.  All  absurdities,  and  deviations  from  recti- 
tude, are  nothing  more  than  a  bad  taste  influencnf 
human  conduct.  The  public  standard  of  morab 
will  therefore  always  rise  with  the  advancemodt  (rf 
the  polite  arts.  Minds^  accustomed  to  the  contem- 
plation of  picturesque  excellence,  cannot  fail  of  being 
disgusted  with  any  departure  from  the  sublimer  fonn 
of  moral  beauty. 
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In  the  United  States,  such  improvements  are  not  ^j^^^^  j^^ 
improbable,  or  perhaps  very  remote,  and  cannot  fail  SoMBBOKLEt, 
of  being  advantageous  to  both  countries.  They  jpHi|Si,  i8s3. 
[lave  shewn  themselves  not  incapable  of  producing 
g^ius  in  these  departments.  The  very  eminent  artist 
Mrho  now  presides,  with  so  much  credit  to  the  coun- 
try, and  so  much  benefit  to  the  students,  in  the  royal 
Btcademy  of  Chreat  Britain,  owes  his  birth  and  ear- 
lier education  to  that  country.  The  time  may  shortly 
come  when  in  an  advanced  state  of  the  arts,  to  which 
this  very  institution^  which  is  now  before  the  court 
is  a  petitioner,  may  contribute  its  share,  new  Wests 
[nay  arise  to  revive  the  school  of  Rafietelle  in  the 
wilds  of  America  ;  and  when  likewise,  by  a  corres- 
ponding improvement  in  moral  feeling,  the  public 
taste  may  be  too  highly  cultivated  to  bear  with  such 
hideous  deformities  as  the  picture  of  a  country  pri- 
ding itself  upon  its  liberty  and  independence,  yet  sub- 
mitting to  be  the  tool  of  a  foreign  despot ;  so  cowed 
by  faction  that  no  man  is  bold  enough  to  stand  up 
and  avow  himself  the  friend  of  the  land  ofhisfarefor 
tkersf^  so  destitute  of  all  sejQse  of  honour  and  gene* 
rosity,  as  to  spurn,  with  indignity,  the  hand  of  fra- 
ternal benevolence  repeatedly  held  out  to  it,  and  to 
throw  itself  into  the  embraces  of  the  common  enemy, 
who  despises  and  insults  it : — when  such  an  improved 
state  of  society  shall  take  place,  there  can  be  no 
doubt  but  that  the  two  nations  of  brethren  on  the 
opposite  shores  of  the  Atlantic,  will  be  united  in  the 
indiRsoluble  bonds  of  friendship,  as  well  by  inclina- 
tioQ  as  by  a  common  interest ;  they  will  cultivate  in 
anison  the  advantages  of  an  enlightened  commerce ; 
they  will  labour  together  in  the  furtherance  of  the 
Dsefal  arts;  and  will  experience  no  other  enmity 
than  a  liberal  rivalship  in  every  elegant  and  manly 
accomplishment 
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Uawovum  ^^^  ^  disappoint  the  expectationR  which  have 
aoMMPbLEf,  }jeeu  entertaioed  of  the  liberality  of  this  country, 
j^  tuif  and  to  give  every  encouragement  to  an  infant  so- 
ciety, whose  views  and  objects  are  so  laudable  and 
beneficial,  with  real  sen  stations  of  pleasure,  and  the 
sincerest  wishes  for  its  success  and  prosperity,  in 
conformity  to  the  law  of  nations,  as  practised  by 
all  civilized  countries,  I  decree  the  restitution  of 
the  property  which  has  been  thus  claimed. 


jwu  fd,  1813.  The  Frederick  Augustus. 

whenaiicenee  fTpHE  King's  advocate,  on  the  part  of  the  captors, 

had  been  burnt     I  .       f   ,.,.,.       i  •      t       •         .  .     ■,  ,     j 

under  a  mis-  -■-  contended  that  this  ship  having  been  indulged 
prM>f  "oTuie  with  a  protecting  licence  from  the  British  govern- 
wMrelltoi^'   jnent  on  a  return  voyage  from  Cadiz  to  a  port  in 

the  United  Slates^  and  being  the  avowed  property 
of  the  enemy^  could  not  be  restored  unless  the  li- 
cence were  produced,  or  ftiati^^factorily  accounted 
for.  The  master  alledges  that  he  burnt  it  from  an 
apprehension  that  the  capturing  ship  was  an  Ame* 
rican  privateer :  but  as  this  was  au  act  of  his  owo 
\)y  which  he  has  deprived  his  ship  of  her  neutral 
character,  the  court  will  at  all  events  require  the 
most  rigid  proof  in  support  of  this  declaradoo. 
The  solicitor  general,  on  the  other  side,  observed 
that  the  destruction  of  the  licence  under  the  cir- 
cumstances of  the  case  did  not  deprive  the  ship  of 
the  protection  she  had  originally  received  from  it* 
It  was  iucumbent  on  the  master  to  prove  the  feet 
of  his  having  burnt  it,  and  this  he  has  done  to  the 
fullest  extent^  not  only  by  his  own  affidavit,  and 

*  See  the  Jopge  Frederick^  Classea  },  MimtfiB,  957. 
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the  deposition  of  one  of  his  seamen,  but  by  the     paEnMicK 
certificate  of  Sir  Thomas  liartfy,  who  has  candidly     aw«hj«i* 
assisted  the  master  in  establishing  the  truth  of  his   jtau  %d,  1813. 
assertion^  that  he  had  the  licence  in  his  possessioa 
i?hen  the  ship  was  boarded  by  the  jRiLfnili^. 

Judgment. — Dr.  Crohe. 

This  vessel  sailed  upon  a  retorti  yoylilge  frdta 
Cadiz  to  the  United  /States,  i^ith  salt,  under  a  li^ 
cence  from  the  British  goveroment.  Hb/t  had  b^ea 
boarded  bj  Sir  Thomas  Hardy,  in  the  RafhiUes^ 
and  upon  the  production  of  the  If^etice  had  beeu 
permitted  to  go  on.  About  a  mile  from  the  Ame^ 
rican  coast,  the  inreather  being  thidk,  a  vessel  caini6 
near,  under  American  colours,  and  fired  a  shot. 
Taking  her  for  an  American  privateer,  and  being  so 
Dear  the  shore,  he  burned  the  licence.  He  was 
taken  on  board  the  privateer,  atod  vras  then  told 
that  she  was  American,  upon  "which  he  denied 
having  any  licence.  The  vessel  however  proved  to 
be  the  Sir  John  Sherbrooke,  a  privateer  of  Nova 
Scotia,  which  immediately  captured  her.  These 
focts  were  sworn  to,  and  there  was  a  eertiiteate 
from  Sir  Thomas  Hardy,  which  irtated  that  she  had 
been  boarded  by  an  officer  under  his  command, 
and  that  her  master  having  produced  a  licence  re- 
gularly signed  by  Lord  Sidmouth,  and  Viscount 
Obetwynd,  she  was  permitted  to  procmd.  It  was 
dated  RamHies,  off  Block  Ishmd,  19th  Apr&,  1813. 

Restored  on  payment  of  the  captoM^  expeMes. 
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fUncct. 


Jkm  id.  i8i«.  The  Expedition,  Brooks. 

ticenee  to  HpUE  SoUcitor-General  endeavoured  in  this  case 
t!ilo%rbi^e  "*-  *<>  supjiort  a  licence,  granted  upon  grounds  of 
a^itnri^ez.  political  expediency,  by  Admiral  Sawyer^  com- 
pencesiiiowed   mauding  ou  the  Halifax  station,  to  the  claimaots, 

trader  nToar-     ^         -  ^  .  ,  •       i_    • 

ftUe  eircimi-  for  the  purpose  of  protecting  them,  m  their  accus- 
tomed trade  between  Boston  and  Eastport^  both 
ports  of  the  enemy.  He  ai^ued  merely  upon  the 
policy  of  the  measure,  and  the  inyariable  indul- 
gence which  had  been  shewn  to  the  claimaots,  from 
a  due  respect  to  the  licence,  by  Uis  Majesty's 
cruizers,  until  the  present  capture. 

Judgment. — Dr.  Croke. 

This  vessel  was  claimed^  under  a  licence  from 
▼ice-admiral  Sawyer  to  run  as  a  packet  between 
£ast  Port^  in  the  United  States^  and  Boston,  and 
to  carry  provisions  to  £ast  Port^  and  a  cai^  of 
Plaister  of  Paris,  or  other  articles,  fom  tbence 
4>ack  to  Boston.  The  licence  was  dated  20th  of 
August,  1812,  and  the  schooner  was  taken  by  the 
Jtatkr,  Captain  Gordon,  on  the  11th  of  April, 
1813. 

This  being  a  trade  between  two  ports  of  tHe 
enemy,  the  counsel  for  the  claimants  does  not  con- 
sider the  case  as  defensible,  but  as  it  appears  that 
this  vessel  had  been  permitted  to  run  for  the  con- 
venience of  the  neighbouring  provinces  of  JNew 
Brunswick,  and  Nova  Scotia,  as  well  as  of  East 
Port  and  Boston,  and  had  been  tacitly  connived  at 
by  the  British  cruisers  for  a  considerable  time^ 
the  court  directs  the  claimant's  expences  to  be  paid 
out  of  the  proceeds. 


% 
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The  Henry^  Gardner,  Master.  Jmut^izis. 


THE  Kinfi:'s  advocate  observed^  that  this  was  the   Ndthetotf- 
.  rymg  oommoo 

case  of  an  enemy's  ship  that  bad  forfeited  the   it^tten,  extnM:tt 

protection  of  her   license^   by  unfair  and  unneutral  pen,  or  the  dii. 

conduct.     She  bad  sailed  from  Liverpool  under  the  ^u^^uImi- 

faith  of  that  license  bearing  an  American  flag,  and  ^^'^"*5^. 

bound  to  Boston,  with  a  cargo  of  British  merchan-  ^»  ■!«  f/^ 

o  tioQ  of  a  lioei 

dize,  but  she  had  not  on  board  of  her  a  single  paper 
that  could  establish  her  national  character^  or  serve 
to  prove  that  she  was  the  property  of  any  inhabitant 
of  that  country  whose  flag  she  bore.  She  had  no 
register^  no  sea  letter^  no  certificate  of  ownership^ 
Dor  any  document  of  the  usual  kind  by  which  to 
ascertain  if  she  were  in  truth  the  vessel  intended  by 
the  license.  There  is  reason  therefore  to  apprehend 
an  unfairness  in  the  transaction  which  at  all  events 
should  require  the  fullest  explanation.  Upon  another ' 
point  of  still  more  importance^  the  Court  must  hesi- 
tate before  restitution  can  pass.  This  ship  received 
at  Liverpool  an  indiscriminate  bag  of  letters  to  the 
aamber  of  thousands^  among  which  were  public  dis- 
[latches  from  the  American  ministers  in  Russia  and 
Sweden  to  the  American  government^  and  also  several 
oanuscript  extracts  from  London  papers^  giving  iu- 
Eelligence  of  certain  military  arrangements  on  the 
imrt  of  the  British  government.  The  receiving 
letters  to  so  great  an  amount  without  the  knowledge 
>f  any  public  officer^  who  might  have  taken  the  pre- 
:mation  to  inspect  and  examine  them^  is  in  itself  a 
breach  of  that  good  faith  which  vessels  of  this  de* 
nanption  are  above  all  others  bound  to  observe.  By 
tcvenl  of  them  it  appears  that  it  is  now  the  universal 
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The  Ubvbt.  practice  to  open  and  examine  all  letters  at  the  Trans- 
port Office  that  are  sent  by  cartels^  and  there  it  every 
reason  to  suppose  that  the  same  regulation  must  eiist 
with  regard  to  all  other  yeraeh.  The  master  of  tbis 
ship  has  acted  most  negligently^  (to  say  the  least  of 
bis  conduct,)  in  not  having  complied  vrith  so  materisl 
a  regulation^  in  the  enforcing  of  which  the  safetj  ^ 
the  British  government  is  in  a  great  measure  ioipli- 
cated.  The  carrying  of  public  dispatches  to  the 
enemy  is  a  cause  of  forfeiture ;  and^  di  fortiori,  H  is 
a  ground  of  condemnation  to  be  the  bearer  of  infor- 
matioo  so  extremely  noxious  as  that  which  is  con- 
tained in  the  extracts  of  newspapers  alluded  to,  wbiek 
the  writer  has  taken  the  pains  to  copy  for  their  mors 
ready  and  safe  conveyance.  It  was  therefore  -sub- 
mitted by  the  King's  Advocate  that,  upon  these  two 
points,  and  particularly  the  latter  ooe,  the  Court 
could  not  decree  restitution  of  the  ship  add  cargo  to 
the  claimants. 

On  the  part  of  the  claimants^  the  Solicitor  Generd. 
—It  cannot  be  seriously  contended  on  the  part  of  the 
captors  that  upon  either  of  their  adopted  groands 
this  ship  and  her  cargo  are  liable  to  condemnatioD. 
Their  chief,  and  perhaps  only  object  in  this  proseto- 
tion  is  to  secure  themselves  against  a  denciand  of  eolii 
and  damages,  to  which  the  claindants  conceive  thef 
are  strictly  entitled  upon  every  principle  of  aatiwsl 
justice.  This  ship  is  avowedly  American,  niliag 
under  the  flag  of  the  United  States,  aod  navigated  bj 
an  American  ctew ;  she  obtained  her  liceBse  of  pnh 
tection  from  the  highest  source,  and  could  oat  hsis 
procured  a  paper  of  that  public  importance  withfUt 
having  submitted  to  every  requisite  enqwiry  apaathe 
subject  of  her  national  charaGter.  She  could  Mt 
have  passed  the  custom  house  at  Liverpool  in  oemC 
her  name,  her  flag^  aod  her  ewacnhip  aiuat  Imb 
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been  ascerttined  al  that  office  10  which  the  cleared    '^  HtymT. 

out  in  the  usual  public  manner^  and  was  considered     j^i^^i%i$. 

as  the  American  ship  Henry,  to  which  a  license  had 

been  granted.   With  high  ottcial  documents  in  proof 

of  her  American  character^  she  sails  from  Liverpool 

tor  the  port  of  Boston,  and- while  at  the  termination 

ef  her  Yojage  is  interupted  by  a  British  cruiser^  in 

defiance  of  the  very  terms  of  her  license.     It  is  true 

she  had  not  on  board  at  the  time  of  her  capture  any 

one  of  the  papers  that  compose  the  title  deede  of  a 

ship^  but  the  license^  and- clearance^  ought  to  have 

been  coitsidered  by  any  cf  uixer  as  sufficient  evidence 

of  the  national  character  of  the  ship.     The  fact  of 

her  being  American  property  must  have  been  fully 

ascertained  before  she  quitted  the  port  of  Liverpool, 

and  should  therefore  have  been  taken  for  granted  by 

the  captors,  particularly  when  a  certificate  from  the 

American  consul  was  among  the  papers  of  the  sbip^ 

by  which  it  appears  that  the  register  and  other  usual 

Aocilments  were  lodged  at  bis  officej  agreeably  to  an 

Aft  of  Congress.     He  does  not  give  his  reasons  for 

their  being  deposited  with  him ;  but  an  acquaintance 

with  the  act  will  shew  thai  it  was  altogether  owing 

to  the  former  condeotnation,  And  sale  of  the  ship,  in 

a  French  port,  which  renders  it  essential  that  a  ship's 

papers  in  such  case  should  be  delivered  up  to  be  can« 

cdled.     But  it  is  unnecessary  to  go  into  any  explana* 

tion  of  this  part  of  the  case,  as  the  license  is  of  itself 

ii  tnfflcient  proof  of  the  character  and  identity  of  the 

iressel.     Upon  the  other  ground  as  little  need  be  said 

in  support  of  the  claim.   Were  the  letters  in  question 

of  the  most  injurious  or  treasonable  nature^  the  con'* 

tents  of  them    must    in    this    instance  have  bett 

brought  home  to  the  kMwledge  of  the  master. 

'    In  the  case  of  the  Aiakmtu,  a  most  glaring  ease  of 

wmautral  eoaduet  in  the  «oace»liiient  of  onenqr's  dia« 
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The  Hbvey.    patcbes^  it  WEB  considered  requisite  to  prove  tbe  pertoni 
Jun€t,isi3,    entrusted  with  the  care  of  tbe  ship  and  carf^o  to  have 
been  concerned  in  tbe  management  and  knowledge  of 
tbe  transaction.     Tbe  letters  of  the  Henry  weie 
taken  on  board  in  tbe  ship's  letter  bag  in  the  usual 
way,  and  it  cannot  be  presumed  that  tbe  master  had 
even  an  intimation  of  the  contents  of  aoj  one  of  them. 
With  respect  to  the  subject  matter  of  them^  the  dis* 
patches  for  the  American  government  came  from 
countries  in  alliance  with  Great  Britain,  and  tbe 
newspaper  extracts  gave  intelligence  of  so  public  a 
nature  that  it  would  be  absurd  to  impute  treason  or 
treachery  to  the  authors  of  such  notorious  infornur 
tion,  Tbe  letters  no  doubt  were  extremely  numeroufj 
but  their  quantity  rather  extenuates  than  aggravates 
the  alledged  imprudence  of  tbe  master  in  taking  tbeoL 
It  does  appear  that  all  letters  sent  by  cartels  are 
directed  to  be  sent  to  tbe  Transport  Office  for  exami* 
nation;  but  no  such  regulation  has  been  established 
with  regard  to  other  ships.    There  was  no  office  at 
Liverpool  to  which  tbe  master  could  apply  for  that 
purpose^  no  notice  was  published  to  this  effect,  and 
therefore  no  blame  can  attach  to  him  for  not  having 
9ubmitted  the  letters  to  official  inspection.     So  that 
in  this  case  there  is  not  the  slightest  pretence  for 
charging  the  claimants  with  an  abuse  of  the  license 
in  consequence  of  the  master*s  having  received  on 
board  his  ship  a  bag  of  letters  to  be  conveyed  from 
Liverpool  to  Boston,  among  the  number  of"  whicb 
not  one  can  be  found  of  an  improper  or  injurioiu 
tendency.     Indeed  if  any  of  them  had  been  of  that 
class,  BO  other  inconvenience  would  have  resulted  to 
the  claimants  than  the  payment  of  the  captor's  tir 
pences.     But,  situated  as  the  case  is,  upon  both 
grounds  of  accusation,  the  captors  are  so  far  from 
being  entitled  to  their  expencesj  that  there  is  good 


Jiiiief«1819. 
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reason  for  awarding  to  the  claimants  both  costs  and     ^«  Htumy. 
damages^  for  the  capture  and  detention  of  a  ship 
which  the  captors  have  thought   fit  to   interrupt^ 
while  in  the  prosecution  of  a  voyage  sanctioned  by 
the  licence  and  authority  of  the  Briiish  government. 

Judgment. — Dr.  Crake. 

Every  enemy^  who  claims  a  protection  for  his  pro- 
perty under  a  license^  must  prove  that  he  has  com- 
plied with  the  terms  of  it.  The  claimant  in  this  case 
is  said  to  have  failed  in  two  respects ;  that  he  has 
not  proved  his  property  to  be  American  or  British, 
which  was  one  of  the  condition!^  of  the  license^  and 
the  other^  that  he  has  taken  on  board  certain  letters 
and  papers  which  by  law  he  ought  not  to  have 
taken. 

I  shall  consider  the  latter  question  firsts  because  it 
nay  be  conclusive.  A  vessel  which  sails  under  a 
a  license  is  bound  to  the  observance  of  certain  duties. 
The  master  is  not  to  be  guilty  of  any  practices  in- 
jurious to  the  country  which  ^ants  it.  The  efiect 
of  a  license  is  that  of  neutralizing  the  vessel,  the 
same  inoffensive  conduct  is  required  of  such  a  vessel 
ms  of  a  neutral,  and  it  might  not  be  unfair  to  apply 
tlie  same  rules  which  have  been  adopted  in  neutral 
cases.  It  is  alledged  that  this  vessel  had  on  board 
an  immense  bag  of  letters,  to  the  amount  of  some 
thousands,  and  that  amongst  them  were  contained 
information  respecting  various  matters  in  England, 
which  were  of  an  improper  nature,  and  also  some 
dispatches  from  the  ambassador  of  the  United  States 
in  Russia  to  his  own  government.  I  know  of  no  re- 
atriction  to  prevent  neutral  or  licensed  vessels  from 
carrying  letters.  There  is  indeed  a  regulation  re- 
specting cartels,  which  is  well  knovrn,  and  which 
appears  in  the  correspondence  produced^  tiiat  no 
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The  Hiiisr.     t)e  proceediDg  from  Russia,  mei^Iy  through  the  in* 
/iMetiiSiS.     terven*»<>n  of  a  British  port,  or  immediatel j  from 

England,  it  does  not  appear  to  vary  the  case. 

Haying  disposed  of  the  first  ground  of  objectioo, 
I  proceed  now  to  the  other^  the  waot  of  proof  of 
property.  The  license  required  it  either  to  be 
British  or  American.  But  it  is  not  enough  mer^ 
to  satisfy  the  conditions  of  the  license.  A  party  ap- 
pearing as  a  claimant  must  shew  that  the  property 
belongs  to  him.  Now  it  is  scarcely  possible  to  con- 
ceive a  vessel  so  imperfectly  documented  as  thepre- 
aent.  There  is  not  one  paper  whatever  which  shews 
the  ownership.  If  we  enquire  into  the  history  of  the 
vessel  from  the  master^  we  are  informed  that  she  was 
originally  American,  that  she  was  seized  at  Nofles, 
and  sequestered^  by  which  I  understand^  coodemoed, 
and  sold.  She  is  said  to  have  been  there  purchased 
jointly  by  the  agent  of  Wdls  the  claimautj  and  of  a 
Mr.  Robertson;  that  she  then  went  to  England  in  the 
year  1811^  where  Mr.  J?ofrer/<on'«  agent  transferred 
his  share  to  Wells,  who  then  became  possessed  of  tbe 
whole.  This  may  be  true^  but  there  is  not  one  single 
document  to  prove  it^  no  sentence  of  condemnation^ 
no  bill  of  sale^  no  register,  no  passport.  There  ii 
indeed  a  certificate  of  the  American  consul^  that  tiie 
register^  sea  letter^  and  certificate  of  purchase  were 
deposited  in  his  office  on  the  13th  of  November  1811 
but  there  are  no  copies  of  them^  and  the  consul 
neither  refers  to  their  contents  nor  says  a  word  of  tbe 
ownership.  By  the  condemnation^  which  the  master 
states^  she  was  in  the  hands  of  the  enemy  by  admis- 
sion^  and  there  should  be  proof  of  a  transfer  fron 
him.  This  may  be  a  fair,  case^  but  it  wouldi  be  de- 
parting from  every  rule  of  Courts  of  Admiralty^  to 
restore  under  such  a  total  defect  of  documents,  aod  I 
shall  permit  the  parties  to  bring  further  proof  of 
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their  property.  There  is  another  observation  which 
remains  to  be  made.  This  vessel  was  to  clear  out  on 
or  before  the  28th  of  February.  The  clearance  is 
dated  on  the  3d  of  February,  yet  the  vessel  did  not 
sail  till  the  19th  of  March.  Neither  the  master  in 
his  claim^  nor  the  counsel  have  attempted  to  give  any 
explanation  of  this  extraordinary  delay  of  six  weeks. 
Unless  it  can  be  accounted  for  in  a  satisfactory 
manner^  it  excites  a  suspicion  that  some  fraudulent 
use  may  have  been  made  of  the  license  in  the  inter- 
mediate time ;  and  such  a  protracted  departure  can 
scarcely  be  considered^  without  being  accounted  forj 
as  a  fair  compliance  with  the  terms  of  the  license,  I 
require  the  parties  therefore  to  explain  this  circum* 
stance. 


49r 


The  HivBT. 


/«MfS,lSlS. 


Farther  Proof. 

The  captors  being  afterwards  Satisfied  of  the 
bimess  of  the  case^  the  ship  and  cargo  were  restored 
by  consent^  on  the  payment  of  captors*  costs. 


The  Orion^  Jubin,  Master. 


For  the  Captors — The  King's  Advocate. 
For  the  Claimant— TAe  Solicitor  General. 


JuDGMBNT— Dr.  Croke. 


AS  this  is  the  first  case  which  has  arisen  on  the  TXtemim  of 
Oxdcn  in  Covih 
American  blockades,  I  felt  it  to  be  mj  duljr  to  cO.  n.  .Act 

gire  it  the  fullest  consideration.    I  have  examined  dadw»dii^ 

aoropnlouslj  all  its  drcamstances,  I  have  wtighed  p!^:^" 
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The  Oirov.  EttentiTely  the  arguoients  which  have  beeo  advanced 
j^3Q^  by  the  couDsel  od  both  sides ;  I  have  searched  oal, 
1815.  and  have  carefully  applied  to  the  present  case,  all 
the  former  decisions  of  the  higher  Courts  which  I 
conceived  to  have  any  bearing  or  relation  to  it ;  and 
I  have  now  to  make  known  io  the  suitors  in  tbif 
Court,  the  result  of  my  enquiries. 

The  facts  in  this  case  are  few  and  undiq[>ukd. 
The  vessel,  having  on  board  a  cargo  of  flour  aad 
Indian  meaJ,  sailed  from  New  York,  on  the  15th 
May  1813,  bound  to  Lisbon  under  a  license  from  Al 
British  Secretary  of  State,  bearing  date  upon  fht 
Ilth  September  1812,  and  which  was  conpriaedia 
these  words. 

To  all  commanders  qf  H.  M.  ships  of  war  and  pri* 
vateers,  and  all  others  whom  it  may  concern, 

Greeting  :— 

I,  the  undersigned,  one  of  His  Majesty's  principal 
Secretaries  of  State,  in  pursuance  of  the  authority 
given  to  me  by  His  Majesty  by  order  of  coundlL 
under  and  by  virtue  of  powers  g^ven  to  His  Majesty 
by  an  act  passed  in  the  forty-eighth  year  of  His 
Majesty's  reign,  intitled,  '^  An  act  to  permit  goods 
secured  in  warehouses  in  the  prort  of  London,  to  be 
removed  to  the  outports  for  exportation  to  any  port 
of  Europe,  for  empowering  His  Majesty  to  direct 
that  licenses,  which  His  Majesty  is  authorised  to 
make  under  his  sign  manual,  may  be  granted  by  ooe 
of  the  principal  secretaries  of  state,  and  for  enabling 
His  Majesty  to  permit  the  exportation  of  goods  is 
vessels  of  less  burthen  than  ore  now  allowed  by  \mf, 
during  the  present  hostilities,  and  until  one  month  ifler 
mgnatore  of  the  preliminary  articles  of  peace."*  Aad  is 
purauasice  of  an  order  in  XSooncil  hereunto  annnA  I 
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do  hereby  grant  this  license  for  the  purposes  set  forth     'Hie  Oitoit. 
ia  the  said  order  in  council^  to  Cropper,  Benson,  and      /^.^aoth. 
Co,  and  others  ;  and  do  hereby  permit  a  tessel  beiag         isi3« 
unarmed,  and  npt  less  than  one  hundred  tons  burthen, 
and  bearing  any  flag^  except  that  of  France,  or  except 
m  vessel  belonging  to  France  or  to  the  subjects  thereof, 
or  to  the  subjects  of  any  territory,  town  or  place  an- 
iiexed  to,  or  forming  a  part  o(  France,  to  iaoport  into 
the  port  of  Lisbon,  from  any  port  oCthe  United  Staites 
of  America,  a  cargo  of  rice,  grain,  meal,  or  flouf> 
i^ithout  molestation  on  account  of  any  hostilities  tfadt 
may  exist  between  His  Majesty  and  ^e  said  UmteA 
States  oi  America,  notwithstanding  the  said  cargo  aad 
ship  aforesaid  may  be  the  property  of  any  citizen  or 
inhabitant  of  the  said  States,  or  to  whomsoever  the 
said  property  may  belong,  and  that  the  master  of  the 
said  vessel  shall  be  permitted  to  receive  his  freight^ 
and  return  with  his  vessel  and  crew  to  any  port  ilot 
blockaded,  upon  condition  that  the  name  and  tonnage 
of  the  vessel,  and  the  name  of  the  master  of  the  said 
VMiel  shall  be  indorsed  on  this  license  at  the  time  af 
tlie  vessel's  clearance  from  her  port  of  landing. 
.  This  license  to  remain  in  force  for  nine  modthi 
ftom  the  date  hereof.     Given  at  Whitchatt  the  lltfc 
September  181S  in  the  fifty-seeond  year  of  His  Ma- 
jesty's reign. 

SIDMOUTH. 


It  10  admitted  by  the  captors  that  the  license  it 
0nod  itself,  and  that  the  terms  of  it  have  been  com- 
pliad  with,  but  it  is  alledged  by  them  that  the  vessel 
and  cargo  are  still  liable  to  condemnation,  notwitfa«* 
iMaoding  the  license,  for  having  broken  the  blodkade 
of  New  York. 

There  are  two  points  therefore  for  constderatioo^ 
Tbe  first  is  «  q«estioa  df  faot>  whether  New  Y^rk 
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The  omioH.  <vra8  blockadcd  at  the  time  she  sailed  from  thence. 
The  second  is  a  question  of  law^  whether^  supposing 
the  blockade  to  be  established^  the  license  can  pro- 
tect the  consequences  of  coming  out  of  that  port 
during  its  continuance. 

The  master  has  sworn  roundly  ^*  that  he  had  no 
knowledge  of  the  blockade."  But  there  is  full  proof 
that  the  notification  of  it^  which  was  made  by  Lofd 
Castlereagh,  by  the  authority  of  the  Prince  Regent 
upon-  the  20th  March,  was  at  that  time  known  at 
New  York.  It  is  contained  at  full  length  in  the 
Evening  Post,  a  newspaper  published  in  that  city^  of 
the  6th  May,  and  consequently  nine  days  before  the 
vessel  sailed ;  and  it  is  morally  impossible  that  inform* 
ation^  of  so  important  a  nature  to  the  mercantile 
inhabitants,  should  not  have  been  universally  inter- 
communicated amongst  them. 

It  has  been  argued  by  the  captors  that  this  notifi- 
cation alone  establishes  a  blockade.  That  being  a 
public  act,  and  proceeding  from  so  high  an  autho- 
rity, nothing  more  is  required,  and  that  it  would 
constitute  to  all  intents  and  purposes  a  blockade  even 
if  there  were  not  a  single  vessel  off  the  port ;  thst 
the  cases  from  which  the  contrary  might  be  inferred 
were  cases  of  notification  from  commanders  in  chiefi 
and  not  by  the  public  authority  of  the  sovereign,  and 
that  in  the  blockade  of  the  French  coast  it  was  never 
required  that  there  should  be  any  vessels  stationed  ci 
the  ports ;  that  even  if  it  were  necessary  to  prove  tbe 
fact  of  the  ports  being  actually  blocked  bj  ships  of 
war,  the  capture  of  this  and  many  other  vesseb  are 
sufficient  evidence  of  it. 

It  has  always  been  held  by  the  British  Courts  of 
Prize,  that  to  constitute  a  blockade,  two  things  were 
required, — ^that  the  ports  in  question  should  be  in- 
vested by  a  force  adequate  to  the  purpose  of  prevent* 
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^Dg  egress  and  ingress  without  imminent  danger  of  The  Omio^. 
capture^  and  that  notice  should  be  given  of  it  to  all  the  j„«e50A. 
parties  who  were  to  be  legally  affected  by  it.  The  ^^u. 
actual  investment  is  absolutely  essential  to  constitute 
this  state^  and  as  early  as  the  West  India  cases  it  was 
decided  by  the  Court  of  Appeals,  ''  that  a  declaration 
unsupported  by  the  fact  will  not  be  sufficient  to 
establish  a  blockade.**  In  this  respect  there  is  no  dif- 
ference whatever  between  a  public^  and  the  most  pri- 
vate notification.  The  object  of  both  is  the  same^ 
merely^  to  inform  the  parti/  who  is  to  be  charged  with 
the  breach  of  the  blockade,  that  a  blockade  exists. 
A  notification  given  by  a  commander  is  as  much 
tinder  the  authority  of  the  sovereign,  as  if  it  were  an 
act  immediately  proceeding  from  him,  because  com- 
manders derive  from  him  the  power  of  blockading 
•uch  ports  as  they  may  judge  proper.  The  most 
formal  and  diplomatic  notification  between  govern- 
jsnents  is  only  meant  for  the  information  of  indi- 
viduals. Public  notifications,  made  to  the  govem- 
inent  of  a  country,  will  affect  the  inhabitants  of  that 
country  with  the  knowledge  of  it  after  a  certain  time, 
ai  a  presumption  juris  et  de  jure,  because  it  is  the 
dnij  of  governments  to  communicate  to  all  their  sub- 
jecta :  but  whenever  it  can  be  proved  that  any  indi- 
Tidaals  are  acquainted  with  the  existence  of  the 
blockade  bjf  any  other  means,  the  consequences  will 
be  to  them  the  same.  But  under  all  modes  of  notifi- 
cation it  is  absolutely  necessary  that  there  should  be 
the  fact  of  an  actual  investment,  without  which  no 
notification  is  effectual. 

What  has  been  called  the  blockade  of  the  French 
coasts  by  the  well  known  order  of  the  26th  of  AfirU, 
forms  no  exception  to  the  principles  maintained  upon 
this  subject  by  the  British  nation.  That  was  a 
mcMure  perfectly  different  from  a  blockade.    It  did 
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Tba  Ouoir.  not  profess  to  be  a  blockade^  but  on  the  other  band  tbe 
^^  words  of  the  order  were^  "  that  those  ports  should  be 
lAid.  '  subject  to  he  same  restrictions  as  \f  the  same  wcie 
actually  blockaded  by  His  Majesty's  naval  forces  in  the 
most  strict  and  rigorous  manner."  The  word  bleck* 
ade  was  introduced  not  as  a  de6nitioa  of  the  mei^ 
sure  itself  but  by  way  of  explanation  of  the  iBode  ib 
which  it  was  to  be  executed ;  in  the  manner  of  aa 
actual  blockade.  No  investment  was  even  supposed 
to  take  place,  because  it  was  impossible  that  there 
could  be  an  investment  to  tbe  whole  extent  of  the 
coast  aflfected  by  the  order.  It  was  not  thereftm  t 
blockade,  but  it  was  a  retaliatory  measure  to  counter* 
act  the  effects  of  an  unjust  and  unUwful  attempt  te 
ruin  this  country  by  cutting  off  its  resoutces.  II  vm 
Bot  directed  against  particular  ports,  but  agtinit  the 
enemy's  trade  universally.  It  was  a  total  prohibitiM 
of  all  commerce  with  the  enemy,  as  he  had  prohi- 
bited all  commerce  with  Great  Briiain,  and  it  wonM 
have  been  ineflSbctual  and  futile,  if  it  had  not  oonpse^ 
hended  all  the  dominions  of  France,  and  if  it  hid 
been  limited  within  the  legal  boundaries  of  a  blodt- 
ade.  As  none  of  the  rules  of  law  relating  te 
blockades,  were  theiiefore  applicable  to  those  oideD 
which  militated  against  their  design,  so  no  infereoee 
whatever  can  be  drawn  from  thence,  that  the  lawiof 
blockade,  before  admitted  in  the  JBriiiah  courts,  hew 
been  in  any  manner  altered  or  deviated  from. 

There  is  no  necessity  therefore  to  imagine,  wiA 
the  counsel  for  tbe  claimant,  that  those  orders  hilt 
been  abandoned  by  the  British  government  either  io 
fact  or  in  principle.'^^They  never  have  been  in  foA 
annulled.  The  supposed:  repeal  was  merely  preni- 
sional,  and  the  conditions  not  having  been  comptied 
with  by  the  American  government^  they  are  still  io 
lbrce>  as  has  been  decided  ii>  this  Goort  bi 
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recent  cases.*  They  can  never  be  abandoiiedl  ia  TktOMoi^. 
principle  till  this  proposition  is  admitted  to  be  true^  j„„,3ouw 
tliat  ''  it  is  the  duty  of  a  nation  to  submit  to  the  ^^is. 
annihilation  of  its  commerce  and  resources^  when  it 
is  attempted  by  its  enemy  with  a  view  to  its  final  sub* 
jugation  and  destruction^  without  an  effort  of  strug- 
gie  or  resistance^  because  that  resistance  may  be  some 
inconvenience  to  a  third  country.**  Our  enemies, 
both  open  and  in  disguise^  naturally  are  vehement  in 
their  outcries  against .  the  orders  in  council^  because 
they  have  proved  too  successful  in  defeating  their 
malevolent  designs;  but,  as  long  as  the  right  of  self* 
defence  shall  continue  to  be  the  first  law  of  nature 
and  of  nations,  so  long  will  those  retaliating  and  de* 
jfensive  measures  rest  upon  the  solid  foundation  of 
eternal  truth  and  justice. 

It  is  necessary  then  to  establish  ia  this  case,  besides 
a  notification  brought  home  to  the  knowledge  of  the 
parties,  which  has  been  sufficiently  proved^  that  a 
blockade  de  facto  existed*  It  is  indeed  to  be  sup* 
p06ed  from  the  notification  itself,  that  orders  would 
be  given  to  carry  the  intended  blockade  into  effect. 
Yet  this  is  not  so  conclusive  as  to  carry  with  it  a 
presumption  that  it  has  been  actually  done.  It  was 
argued  by  the  captors*  counsel,  that  even  if  the  high 
officer,  who  has  the  supreme  command  on  this  side  the 
Atlantic,  should  refuse  to  execute  the  order,  that  the 
Court  would  be  bound  to  execute  it,  and  to  enforce 
the  law.  But  this  is  not  a  true  state  of  the  case.  If 
it  were  possible  that  an  officer  should  be  guilty  of  a 
great  breach  in  bis  duty  in  not  observing  orders  sent 
to  htm  by  government,  still,  though  he  might  be  per- 
•onally  rsponsible  for  the  neglect,  yet  that  would  not 
•opply  the  want  of  the  fact  that  a  real  blockade  had 

*  The  MarquU  i$  Sm€nidt9»  tbs  G^rfff  sad  the  Pikck . 
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Ike  o>ioi>.     taken  pUee.    It  has  been  held  in  the  High  Coort  of 
June  aouii      Admiralty^*  that  e?ea  vrhere  there  was  an  actual  in- 
1813.         yestment^  if  any  of  the  blockading  ships  have  not  en- 
forced it^  that  the  blockade  is  so  far  ^^  virtually  relaxed.* 
There  is  no  evidence  that  the  port  of  New  York  has 
ever  yet  been  in  a  state  of  blockade.     It  is  not  known 
as  matter  of  notoriety^  or  from  the  capture  of  vesseb. 
There  is  no  special  evidence  of  it  afforded  by  this 
case.     No  vessels  were  seen  off  the  port.     The  clo- 
ture was  made  in  the  latitude  of  4€  degrees^  and  in 
the  longitude  of  70  degrees  and  20  minutes^  by  the 
prize-master's  affidavit^  at  the  distance  therefore  of 
nearly  one  hundred  and  fifty  miles  from  New  York. 
There  is  no  circumstance  therefore  to  lead  us  to  a 
conclusion  that  the  port  of  New  York  was  in  a  stiie 
of  blockade.     Where  the  existence  of  a  blockade  has 
been  generally  known  and  continued  for  some  time, 
and  by  public  notification,  it  is  presumed  prima  Jack 
to  continue  till  it  is  revoked.-— In  such  case  when  t 
blockade  has  really  existed,  it  has  been  held  to  be 
incumbent  on  the  party  alledging  the  relaxation  to 
prove  it.     But  in  the  present  instance  where  it  is  not 
known  that  any  blockade  has  ever  commenced,  I  ihisk 
it  fair  that  the  party  who  is  to  have  the  b«iefit  of 
the  blockade  should  establish  it  by  evidence.     If  the 
case  therefore  depends  upon  that  fact,  I  should  direet 
the  captors  to  bring  further  proof  of  it,  and  shoold 
allow  the  claimants  at  the  same  time  to  bring  suck 
oUier  evidence  as  they  may  judge  proper  upon  the 
point. 

This  however  will  be  unnecessary  if  it  should  be 

'         found  that,  notwithstanding  a  blockade,  this  ship 

and  cargo  were  protected    by  the  license^   whicb 

brings  me  to  the  consideration  of  the  second  poat 

in  the  case.     This  license  is  dated  on  the  llth  Sep- 

*  Jtffrmi  Maria,  Rob.  UI.  155. 
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ietnher  1812^  and  the  question  is,  whether  it  is  an-     HmObiok. 
nulled  by  the  subsequent  order  for  blockading  the      j^^aoth 
port  of  New  York,  as  far  as  that  or  other  blockaded         isis. 
ports  are  concerned;    or  in  other  words^  whether 
.under  a  license  to  import  goods  from  any  port  in  the 
United  States,  they  can  be  exported  from  a  blockaded 
port  in  that  country.    I  have  examined  all  the  cases 
to  be  found  which  at  all  relate  to  this  question.     A 
recent  case>  that  of  the  Bjjifield,  Forster,*  was  the 
case  of  a  vessel  which  was  said  to  have  had  a  license 
granted  to  certain  British  merchants^  permitting  a 
vessel  to  proceed  from  any  port  in  the  Baltic  to  any 
port  in  the  United  Kingdom.     The  vessel  went  into 
Copenhagen,  then  blockaded^  and  came  out  with  her 
cargo  with  which  she  was  sailing  to  Liverpool,  when 
she  was  captured.     It  was  laid  down  most  strongly 
by  Sir  William  Scott,  that  ''  a  license  expressed  in 
general  terms^  to  authorize  a  ship  to  sail  from  any 
port  with  a  cargo^  will  not  authorize  her  to  sail  from 
a  blockaded  port  with  a  cargo  taken  in  there ;   to 
exempt  a  blockaded  port  from  the  restrictions  inci- 
dent to  a  state  of  blockade^  it  must  be  specially 
designated  with  such  an  exemption  in  the  license; 
otherwise  a  blockaded  port  shall  be  taken  as  an 
exemption  to  the  general  description  in  the  license."* 
Nothing  can  be  laid  down  more  forcibly  and  gene- 
rally than  this  doctrine.    Yet  it  seems  that  there  may 
be  exceptions  to  it.    In  the  Uoffnung,  Berens,\  with^ 
out  any  such  express  exemption  in  the  license,  where 
it  had  been  granted  on  the  same  day  when  the  notifi- 
cation stated  the  blockade  to  commence^  the  learned 
judge  ''  laid  all  question  of  blockade  out  of  the  case^ 
for  he  thought  himself  bound  to  presume  that  it  was 
intended  the  parties  should  have  the  full  benefit  of 

*  1st  Edwards,  188.  t  Rob.  11.  l62. 
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The  Omrow.     importing  the  articles  without  molestation  hom  a  Mock* 

Jumssotb      *^®'  which  could  not  be  unknown  to  the  great  per- 

1815-        sonage  under  whose  authority  the  license  was  issued* 

Another  ground  of  exception  was  taken  and  ad- 
mitted in  the  same  case^  for  the  judge  coucludedy 
that  since  *'  the  blockade  was  not  coAsidered  as  a 
ground  for  withholding  these  licenses^  he  was  led  tt 
suppose^  that  it  was  not  intended  to  have  the  effect 
of  suspending  such  as  had  already  been  granted/' 

In  the  case  first  cited^  where  the  general  doctrine 
was  laid  down  so  universally^  but  which  must  bt 
understood  with  some  little  reference  to  the  particu- 
lar case  in  which  it  was  stated^  it  was  said  that  *'  as 
the  vessel  was  lying  at  Chrietiansand,  an  open  port  at 
the  time  when  the  license  bore  date>  and  there  was 
then  no  intention  manifested  of  going  to  Copenhagen, 
the  license  could  not  be  of  a  nature  to  prohibit  the 
purchase  of  a  carg^  there^  a  transaction  whieh  wai 
not  in  contemplation  when  the  application  was  made/ 
still  referring  for  an  explanation  of  the  license  to  ihe 
intention  of  government.  It  may  then  from  these 
three  instances  be  fairly  inferred  as  the  judicial  opi- 
nion of  that  great  man^  that  notwithstanding  there 
is  no  express  provision  in  a  license  or  a  blockadiag 
order  to  that  effect^  yet  wherever  it  appears  to  have 
been  the  intention  of  His  Majesty,  or  of  these  wbe 
exercise  his  authority,  that  the  permission  gii^en  by  t 
license  should  not  be  suspended  by  an  order  of  block- 
ade, that  it  is  not  affected  by  the  blockades. 

But  before  I  consider  the  application  of  these  priii* 
ciples  to  the  present  case  it  must  be  observed^  ttat 
there  is  in  limine  a  very  material  distinction  betweea 
them.  All  those  cases  were  of  licenses  granted  to 
British  subjects  or  neutrals^  and  the  blockades  were 
of  ports  belonging  to  third  nations  our  enemies. 
This  is  die  case  of  a  license  gran^  to  the  enemji 
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•ad  the  blockade  is  of  his  own  ports.  These  are  such     Tin  omiov. 
material  circumstances  that  the  other  cases  canaot  io    **!     IZT"" 

June  SOtOt 

any  manner  be  considered  ae  directly  applicable  to        >s^ 
the  present. 

For  the  truth  is^  that  a  blockade  is  not  a  measure 
which  legalltf  affects  the  enemy  at  all ;  it  operates  in 
point  of  lavv^  only  upon  neutrals^  upon  them  it  has  a 
real  le^l  effect ;  it  g^ives  new  rights  to-  the  block- 
aders.-— Without  it  neutrals  might  trade  in  safety  to 
the  port.  It  is  the  blockade  alooe  which  creates  the 
right  of  captnriog  their  yessels.  But  the  Tessels  and 
the  other  property  of  the  enemy  would  be  equally 
liable  to  be  captured  and  condemned^  although  a 
allele  blockade  should  never  be  established.  It  ia 
indeed  a  disposal  of  naval  forces  which  renders  the 
capture  of  his  property  nMe  easy  to  the  blockadii^ 
ships,  and  which  distresses  him  by  excluding  neu*- 
trals,  but  this  is  all.  As  to  the  enemy's  property^  the 
blockaders  acquire  no  new  right  1^  it.  Before  a 
Vku^kade  is  established^  they  can  seize  and  confiscate 
the  enemy's  property^  whereever  they  find  it^  and 
during  a  blockade  they  can  do  no  more.  It  affects 
then  the  enemy  de  facto,  and  not  de  jure.  That  a 
MoekaAe  affects  merely  neutrals^  is'  evident  from  the 
form  of  notification.  This  is  conceived  always 
ttearhr  ia  the  same  words.  It  i»  signified  to  the 
ministers  ef  neuirat  powers,  and  it  informs  them 
''(Aiat  roeascrres  will  be  adopted  which  are  aufho« 
Fised  by  the  law  of  natioBs^  and-  the  respective  treaties 
between  Hi»  Majesty  and  the  different  netUrdl 
powers.**  The  instruetkms  to  the  blockading  ves- 
sels; by,  wbfch  the  blockade  is  ettaMished^  are^  to 
slop  all  neutral  vesnels  destined  to  or  coming  *'  out 
of  the  respective  ports.**  No  notifieattdn  is  made  to 
Urn  enemy;  no  mstmctioBS  are  given  relative  to  thai 
caplmv  of  hfs  properly;  bee wso  it  retttthrei  no  spe- 
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hmOaxoii.     cial  directions.     Since  then  no  orders  are  given  to 
^^^  the  blockaders  respecting  his  property,  it  is  left  pre- 

1813.  cisely  as  it  was  before  the  blockade ;  that  is,  liable 
to  be  captured  generally,  unless  where  it  is  partieo« 
larly  protected  by  orders  from  the  British  g^vem- 
ment,  or  other  peculiar  circumstances.  Since,  the 
orders  to  the  blockading  ships  specify,  and  relate 
only  to  neutral  vessels,  they  cannot  authorise  the  cap- 
ture of  enemy's  vessels  though  protected  by  a  license, 
which  are  not  neutral  vessels  ;  although,  to  ascertam 
their  general  rights  and  duties,  they  have  sometimes 
been  considered  in  that  light,  in  the  way  of  analogy, 
and  of  a  partial  similitude,  which  does  not  hold  good 
in  every  respect,  but  which  might  be  estimated  from 
the  nature  and  object  of  the  special  protection  so 
granted,  and  of  the  document  by  which  it  is  con- 
ferred. Since  a  blockade  creates  no  right  of  ctp- 
turing  enemy's  property  which  did  not  before  exist ; 
if  this  general  right  of  capturing  his  property  has 
been  suspended  by  a  license,  I  do  not  see  how  it  can 
be  revived  or  renewed  by  a  blockade,  or  how  the 
cruisers  can  acquire  from  the  blockade  a  right  to 
capture  the  enemy's  property,  in  a  case  where  that 
right  had  been  superseded  by  the  act  of  his  omi 
government. 

Neither  does  the  olgect  of  the  present  blockade  at 
all  interfere  with  that  of  the  license,  but  on  the  con* 
trary,  they  are  independent  of  each  other,  and  both 
consistent.  That  of  a  blockade  is  to  distress  the 
trade  of  the  enemy,  but  the  design  of  the  license  ii 
not  to  assist  the  trade  of  the  enemy,  or  for  the  ac- 
commodation of  any  of  the  merchants  of  that  coon* 
try,  but  to  relieve  our  own  wants,  and  to  promote  aa 
important  and  interesting  service.  If  it  was  an  ob- 
ject with  the  British  goyernmeat  to  victual  our  troops 
in  Spain,  that  object  is  not  affected  bj  the  blockade. 
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It  is  equally  necessary  that  the  soldiers  should  be  fed     The  Omioir. 
whether  New  York  is  blockaded  or  not.  "T     r^T* 

Jun§  50th» 

Adopting  from  British  and  neutral  cases  the  prin-  isis. 
ciple^  that  the  effect  of  licenses  is  to  be  deduced  from 
the  intentions  of  the  British  goyernment^  as  far  as  it 
can  be  ascertained  from  circumstances^  let  us  endea- 
vour to  discover  what  must  have  been  its  intention 
with  respect  to  these  licenses.  I  have  just  observed 
that  the  object  of  them  was  for  the  benefit  of  the 
British  military  service.  The  armies  employed  in 
the  cause  of  liberty^  were  starving  in  Spain.  Most 
of  the  ports  of  Europe  were  shut  against  British 
vessels.  It  was  necessary  to  have  recourse  to  the 
United  States^  as  long  as  those  necessities  continued 
which  these  licenses  were  intended  to  remedy;  it 
must  be  supposed  to  be  the  intention  of  goi^ernment 
that  the  supply  should  be  continued.  The  existence 
of  these  licenses  themselves^  unexpired^  and  unre- 
voked^ is  prima  facie  presumptive  evidence  that  those 
articles  are  still  wanted^  till  that  presumption  is  over* 
ruled  by  a  declaration  to  the  contrary.  In  the  next 
place,  though  a  license  is  general  and  extends  to  any 
port  in  America,  yet  in  fact  the  blockaded  ports  of 
the  Chesapeake,  and  other  southern  ports  of  America, 
are  the  only  ports  from  which  flour  and  com  can  be 
exported.  The  northern  countries  of  the  United 
States  do  not  grow  enough  for  their  own  consump- 
iiou,  and  are  supplied  from  the  southern  ports.  If 
government  wishes  therefore  to  be  supplied  at  all>  it 
is  only  from  the  blockaded  ports  that  it  can  receive 
the.  supply. 

Some  evidence  of  their  intention  may  be  deduced 
from  the  form  of  the  license. — It  says  that  ''  these 
articles  may  be  imported  from  any  port  of  the  United 
States  without  molestation  on  account  of  any  hostUi* 
ti€$  which  may  exist  between  Hii  Migesty  and  th« 
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Th*  o*'o'^'  United  States  of  America."  It  might  not  be  over- 
Jume  50ciw  Straining  these  expressions  to  interpret  the  words ''  antf 
1S15.  hostilities**  to  mean  ''  notwithstanding  any  mode  of 
hostilities  which  Great  Britain  may  think  primer  to 
employ,  whether  by  blockade  or  otherwise."  It  is 
true  that  this  blockade  was  not  established  till  many 
months  after  the  date  of  the  license^  but  it  was  not 
improbably  in  the  contemplation  of  the  British  go- 
verment.  To  carry  on  a  war  against  that  country  by 
blockading  their  ports  has  always  been  a  general  lod 
favorite  idea.  Something  of  the  consideration  of 
blockade  must  have  been  present  to  the  mind  of  Aoie 
who  drew  up  this  order  in  councilj  because  it  u 
thus  mentioned. — ''  The  master  of  the  said  ¥easd« 
shall  be  permitted  to  receive  his  freight  and  return 
with  his  vessel  and  crew  to  any  port  not  hiockadedJ" 
It  seems  to  have  been  understood  and  inteadedi  that 
the  license  could  and  should  protect  the  masttt 
against  breaking  a  blockade^  or  why  else  should  it 
have  been  thought  necessary  to  prohibit  his  retva 
to  a  blockaded  port  ?  Understanding  the  licenses  tbca 
to  have  been  a  protection  from  the  penalties  of  block* 
ade  breaking,  though  they  do  not  forbid  coming  ^at 
of  and  exporting  the  articles  described  from  a  block- 
aded  port^  it  is  a  fair  conclusion  then  that  this  wai 
not  intended  to  be  prohibited.  The  reason  of  tbe 
distinction,  as  it  is  to  be  deduced  from  the  present 
existent  cirtumstences,  and  which  were  probably 
foreseen  when  the  license  was  granted^  on  the  gronadi 
which  I  have  j  ust  steted,  is  evident.  It  was  only  by 
coming  out  of  a  blockaded  port  that  the  license  cooU 
be  executed,  and  its  object  accomplished^  because 
the  provisions  to  be  imported  to  Lisbon  could  only 
there  be  procured. 

It  may  reasonably  be  doubted^  whether  by  a  lioease 
of  this  nature  a  kind  of  vested  interest  is  not  ca»- 
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ferred  upcm  the  grantee^  of  which  he  caonot  be  de-  V^^  Orio«. 
prived  capriciously,  at  the  mere  will  of  the  grantifig  /u„e  sotb 
Datioo>  or  at  least,  whether  he  can  be  dispossessed  of  it  ^^^^ 
without  an  express  declaration  of  the  government  bj 
which  it  was  granted.  Since  it  is  a  privilege  which 
is  to  protect  the  property  of  the  enemy^  and  for  the 
benefit  of  the  country  which  grants  it,  not  only  the 
interest^  but  the  good  faith  and  honour  of  the  coun- 
try are  implicated  and  pledged  to  respect  them.  They 
ought  not  to  be  revoked  without  full  and  timely  no- 
tice. Adverse  considerations  ought  not  to  be  pressed 
too  rigorously  against  them,  but  they  should  be  sup« 
ported  by  the  most  liberal  interpretation.  In  case  of 
doubt,  the  balance  should  incline  in  their  favour; 
it  is  a  contract  for  the  benefit  of  one  party  in  which 
the  British  government  says,  in  fact  ^'  if  you  will 
import  provisions  to  the  army  in  Portugal  we  will 
protect  your  vessels  from  capture" — when  the  Ame^- 
ricans  are  performing  their  part  of  the  contract,  it 
would  be  a  trap  to  turn  round  upon  them  and  tell 
them  that  the  protection  is  withdrawn^  without  any' 
previous  notice  having  been  explicitly  given  to  that 
effect.  In  point  of  prudence  by  allowing  the  validity 
of  these  licenses  little  mischief  can  be  done.  As  they 
were  limited  to  nine  months  they  have  now  nearly  all 
expiredj  since  it  is  understood  that  none  have  been 
issued  since  the  beginning  of  October.  The  object 
of  the  blockade  will  not  be  defeated  by  allowing 
them.  The  departure  of  half  a  dozen  flour  ships 
will  not  materially  relieve  the  distressed  commerce  of 
the  United  States,  but  the  intercepting  of  them  may 
be  injurious  to  the  British  service  in  the  Peninsula^ 
and  may  be  considered  as  not  very  creditable  to  the 
liberality  and  good  faith  of  Great  Britain.  By  re- 
storing this  property  therefore^  I  conceive  that  this 
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The  Oiiow.     Court  Will  but  maintain  the  justice^  the  honour^  and 
jtt»e  sotb,      policy  of  the  country. 
1^^^  Such  is  the  view  which  I  have  been  enabled  to 

take  of  this  subject.     It  were  to  be  wished  that  pub- 
lic documents  upon  which  the  important  interests  of 
many  individuals  depend^  should  be  clear  and  definite 
in  their  language,  that  nothing  should  be  left  to  sup- 
position, and  that  either  in  the  license  it  should  have 
been  explicitly  stated,  that  the  exportation  might,  or 
might  not,  be  made  to  a  blockaded  port,  or  that  in 
the  order  for  the  blockade,  it  should  hare  been  de- 
clared whether  it  was  to  extend  to  licensed  vessels.  If 
this  had  been  done  we  should  not  have  been  driven  to 
the  necessity  of  divining  meanings  and  intentions.  Par- 
ties, including  captors,  and  claimants,  commanden, 
and  merchants,  would  not  be  placed  in  a  state  of  doubt 
and  anxiety,  and  this  Court  would  be  relieved  from  the 
painful  duty,  too  often  imposed  upon  it,  of  makbg  its 
way  amongst  various  difficulties,  and  opposite  obliga- 
tions, frequently  with  no  other  guide  than  proba- 
bility and  conjecture.     If  the  parties  are  not  satis- 
fied with  the  decision  of  this  Court,  it  is  competent 
to  them  to  apply  to  the  superior  tribunal,  where 
the  instructions  and  objects  of  His  Majesty's  govern- 
ment are  known  d  priori,  and  not  left  to  be  dete^ 
mined  by  hazard  and  distant  reasoning. 
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The  Cossack.  lais. 


Judgment — Dr.  Croke. 

THE  question  to  whom  this  vessel  was  to  be  con-   Pn«e  fiirfeittd 
^  ^  for  the  miaoon* 

dcmned.  was  reserved  upon  a  letter  which  had    duct  of  the  ctp- 

.  1         Tx  -mr        11       A^     ^r  tori  in  taking  it 

been  received  from  the  Deputy  Marshal  at  New  out  of  the  cut. 
JBrunswickj  complaining  of  the  conduct  of  the  cap-  ^^J,^ 
tor,  and  reporting  '^  that  the  prize  had  been^removed 
from  that  port  by  Captain  Gordon,  or  Captain  God- 
Jret/,  of  the  royal  navy,  without  any  sanction  on 
the  part  of  the  marshal,  or  any  communication  of 
their  intention  respecting  the  vessel."  The  Court 
therefore  suspended  this  part  of  the  decree,  and  di* 
rected  Captain  Godfrey,  the  commander  of  the  EmU'- 
ious,  and  the  captor  of  the  brig,  to  answer  the 
•charges  thus  made  against  him.  He  brought  in  an 
affidavit,  in  which  he  stated  tbut  '^  he  had  captured 
the  Cossack^  an  American  privateer,  and  carried  her  to 
St.  John's  in  New  Brunswick  ;'*  he  states  the  steps 
he  took  for  her  safety  before  he  went  to  sea  again, 
and  ''  that  on  his  return  be  found  she  had  been  taken 
from  the  place  he  left  her  in,  that  she  had  her  sails 
bent,  and  was  at  anchor  in  the  stream,  ready  for  sea. 
He  made  enquiry  as  to  the  reason,  and  was  informed 
that  the  merchants  of  St.  John's,  having  received  in- 
telligence that  a  privateer  was  off  their  harbour,  had 
thought  proper  to  fit  the  prize  for  sea.  There  waa 
tio  person  on  board  when  he  came  in,  and  the  vessel 
was  in  a  situation  of  danger.  He  found  on  enquiry 
4bat  one  of  the  pilots  had  the  keys  of  the  vessel, 
Mfaich  he  delivered  to  the  deponent,  and  recommended 
•him  to  send  some  persons  to  take  charge  of  the  vessel, 
^bich  he  did,  and  the  vessel  remained  in  bis  pos- 

•2l 
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The  CoifACK.  session  for  a  week  or  ten  days  without  aoj  notiee 
'  June  .101b  being  given  to  him  Ihat  she  was  in  custody  either  of 
^^  the  marshal  or  the  custom  house ;  nor  did  either 
of  those  officers  give  notice  to  the  deponent^  that 
they  claimed  to  hold  the  custody  of  the  vessel ;  that 
being  about  to  sail  for  Halifax,  he  directed  his  offi- 
cer to  get  under  way  with  him  and  proceed  to  Hatt^ 
fax,  "where  he  brought  the  vessel ;  that  he  could 
not  believe  that  an  officer  of  ihis  Court  would  fte^ 
sume  to  make  any  use  of  a  prize  put  under  his  tui^t 
and  if  the  deponent  can  be  considered  us  having 
taken  the  prize  out  of  the  custody  of  any  iperson^  it 
must  be  the  merchants  of  Saint  John's,  who  had  giot 
possession  of  her,  and  fitted  her  with  an  iolention  tf 
sending  her  out  to  cruize/' 

An  answer  has  been  given  to  this  affidairit  by  the 
deputy  marshal  Mr.  Hazen.     He  states  various  .steps 
taken  when  the  vessel  was  brought  io^  not  material  to 
the  present  question^  and  he  then  proceeds  to  staki 
that  ^'  on  the  4th  or  5th  of  May,  the  said  schooatf 
remaining  at  the  wharfs  a  message  was  sent  fropi 
Lieutenant  Colonel  Roherion  commanding  the  gar- 
rison^ and  from  the  principal  merchants  at  5^.  Jokih 
requesting  permission  to  equip  the  Cossack  io  r^H^l 
an   enen^'s  privateer,   that   the  deponent   went  to 
Colonel   Roherion  s   quarters  where  he ,  stated  dis- 
tinctly his  inability  to  grant  such  permission;  and 
that  if  the  Cossack  were  equipped  and  removed  it 
would  be  at  the  risk  of  the  merchantSj  andhe  ide* 
clined  going  to  a  meeting  lest  his  presence  should  ke 
construed  into  a  consent.     That  in  the  moraiug  bo 
found  the  schooner  had  been  removed,  and  that<a 
petty  officer    and    some  seamen    of   the   j^mnloitf 
amongst  others^  were  equipping  her  {br/sioa;  Unilke 
deponent  was  informed  that  Mr.  Rsid  wm  to  .OOV- 
mand  her;  and  that  CiAomdMobwtou  would j^#i 
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board  a  party  'of  the  eighth  regiment ;   and  as  the  t»»«  Comac*. 
principal  merchants  had  agreed^  to  the  satisfaction  of      juneso^, 
Mr.  Black,  the  prize  agent  to  the  Emulous,  to  gua-         ^^^^ 
rantee  the  full  Talue  of  the  vessel^  the  deponent^  con- 
sidering the  public  emergency^  did  not  deem  it  to  be 
bis  dutj  to  oppose  the  employment  of  the  schooner 
for  a  temporary  purpose;    that  the  same  day  the 
Battler  and  another  armed  vessel  came  o6f  the  port, 
and  the  intention  of  sending  the  Cossack  to  sea  was 
abandoned;  that  at  this  time  he  went  to  the  custom 
hoiise^  and  told  the  collector  and  comptroller  that  as 
the  occasion  for  equipping  the  Cossack  had  passed, 
she  ought  to  be  forthwith  ordered  bacli  to  the  wharf; 
that  at  this  time  she  was  moored  in  the  stream  just 
under  the  windows  of  the  marshal's  office,  and  within 
hail  of  the  King's  ships,  where  he  conceiyed  her  to 
be  safe,  and  expected  to  have  her  immediately  re- 
turned to  the  wharf;    that  the  schooner  Bird,  de- 
tained by  the  Emulous,  and  in  his  custody,  had  rode 
in  safety  near  the   same  place  ;    that  on   the   7th 
of  Mat/  observing  with  surprize  that  the  Cossack 
was  not  returned  to  the  wharf,  and  apprehending  that 
some  mistake  might  arise  respecting  her^  if  the  moni- 
tion were  removed  from  her  mast  at  the  time  and  in 
the  hurry  of  equipment,  he  went  off  in  the  afternoon 
with  two  other  persons,  and  having  satisfied  himself 
as  to  this  particular,  and  as  to  her  safety,  he  did  not 
tiiink  proper  to  do  any  thing  farther  respecting  her 
at  that  time,  particularly  as  Captain  Gordon  the  com* 
manding  naval  officer  had  recently  remarked  to  him 
upon  the  great  expense  attending  admiralty  procesd- 
ii^,  and  that  he  wished  him  to  allow  the  captors  to 
perform  the  necessary  labour  of  removal,  unloading;, 
&c.     That  one  morning  in  the  week  commencing  the 
9th  and  ending  the  1 5th  of  May,  in  which  week  the 
Cossack  was  removed  from  the  port  by  Captain  God^. 

2l2 
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The  CosiiieK.  frcy,  he  and  Captain  Gordon  called  at  the  office  of 
/tMiesoth       *^®  deponent,  and   requested   permission  to   unload 
1813.         and  dispose  of  the  white  oak  staves  on  board  tiM 
schooner  Bird,  as  they  would  sell  well ;  that  the  de- 
ponent answered  he  could  not  allow  of  such  transaction 
without  the  order  of  the  Court ;  that  in  answer  to  a 
question  put,  whether  the  Columbia  were  libelled,  he 
read  from  his  docket  a  list  of  vessels  recently  takeo 
into  custody,  in  which  the  Cossack  was  iocludedj  and 
he  stated  that  a  copy  of  the  monition  might  be  seen 
upon  the  mainmast,  and  that  Captain  Gordon  observed 
to  Captain  Godfrey,  that  as  he  was  going  to  Haltfax 
he  had  better  take  steps  to  expedite  the  proceedings.** 
This  affidavit  is  accompanied  with  a  letter  from  C^* 
tain  Gordon,  in  which  he  says,  that  ''  he  remembers 
the  conversation  in  the  marshal's  office,  though  he 
cannot  recollect  that  the  Cossack  was  particularly 
mentioned ;  that  it  was  generally  understood  that  the 
Cossack  was  under  a  libel,  and  he  has  usually  found 
the  marshals  tenacious  as  to  the  authority  of  the 
Court  of  Vice-Admiralty/'    There  is  likewise  an- 
other letter  from  Colonel  Robertson,  respecting  the 
application  for  the  Cossack  to  be  fitted  out  a^inst 
the  privateers,  in  which  he  states,  that  ''  the  marshil 
pointed  out  to  him,  that  he  should  not  oppose  what 
appeared  to  him  for  the  good  of  the  service,  but  se- 
curity must  be  given  for  the  vessel;    and  in  ccmie- 
quence  the  principal  merchants  gave  security;  but 
from  the  squadron*s  returning  into  port,  a  stop  wo 
put  to  any  further  proceedings,  and  she  was  ddi* 
vered  up  to  the  captors." 

Such  is  the  statement  of  facts  on  both  sides  r^ 
specting  this  complaint  of  the  deputy  marshal  againit 
Captain  Godfrey,  which  I  have  read  at  length  from 
their  affidavits. 

Prizes  made  at  sea  are  not  un^^r  the  absolute  di^ 
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posal  of  the  captors.     They  form  an  important  chap-   The  Cosbacb. 
ter  in  the  law  of  nations^  and  not  only  the  interests^ 
but  the  honour  of  every  country  are  materially  in- 
volved in  them:     There  may  arise  upon  them  not 
onlj  questions  which  affect  the  property  of  neutral 
and  friendly  nations^  and  which  may  depend  not  only' 
upon  general  rights  but  upon  the  stipulations  of  trea- 
ties^ but  even  with  respect  to  the  enemy^  there  are 
many  restrictions  to  be  observed.    To  prevent  the 
inconveniences  and  abuses  which  might  take  place  if 
they  were  left  entirely  under  the  di9posal  of  those  who 
took  them^  and  to  restrain  the  irregular  and  piratical 
practices  which  might  be  apprehended ;  prices  are  gene- 
rally considered  as  the  property  of  the  nation  at  large^ 
and  governments  have  given  the  captors  only  a  limited^ 
and  conditional  interest  in  them^  subject  to  all  the 
rules  imposed  by  the  law  of  nations^  and  their  owa 
municipal  regulations.  •  To  enact  laws  without  any 
penalty  for  the  breach  of  them  would  be  nugatory ; 
accordingly,  by  the  old  established  law  of  admiralty, 
prizes  are  forfeited  to  the  King  for  misconduct  in. 
the  captors.     Of  late  this  rule  has  been  introduced 
into  the  prize  acts,  that  ^*  upon  proof  of  the  breach 
of  any  of  His  Majesty's  instructions,  or  of  any.  offence 
against  the  law  of  nations,  the  prize  shall  be  con- 
demned to  His  Majesty's  use." 

To  rescue  a  vessel  out  of  the  custody  of  the  offi* 
cers  of  the  Court  of  Admiralty,  and  other  officers  to 
whom  it  by  law  belongs,  is  a  very  high  offence.  It 
18  not  an  offence  against  the  persons  merely  who 
happen  to  occupy  these  places,  but  the  offence  is 
against  His  Majesty  himself,  whose  Court  it  is,  and 
whose  officers  they  are.  It  is  a  rebellious  resistance 
to  his  authority,  and  a  contempt  of  his  royal  dig- 
nity. If  such  a  rescue  has  been  committed  in  this 
cast^  unless  a  legal  excuse  can  be  found  for  it,  there 
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The  CottAcx.   is  no  doubt  but  that  the  party  is  subject  to  the  Tisi* 

jwBaoth,      **ti^n  of  the  law. 
isis.  '  I  shall  enquire  therefore^  firsts  whether  this  Tessel 

was  in  the  custody  of  the  marshal. 

Secondly^  whether  it  was  taken  away  without  his 
consent. 

Thirdly^  whether  any  justification  has  been  proved 
for  so  doing. 

The  first  and  second  points  are  scarcely  contendedj 
and  are  proved  by  the  return  of  the  monition  now  io 
Courts  by  which  it  appears  that  the  marshal  served 
the  monition  and  took  possession  of  the  vessel  in  the 
usual  way^  and  she  was  therefore  under  bis  legal 
custody^  and  by  the  admission  of  the  parlies^  who  do 
not  alledge  any  authority  whatever  from  the  marshal 
for  the  removal  from  the  port  of  St.  Johns  in  New 
Brunswick  to  Halifax. 

The  substance  of  the  ofience  then  is  perfectly  es- 
tablished^ and  the  only  question  for  conaideratioD  if, 
whether  Captain  Godfrey  has  set  up  a  satisfactoiy 
justification. 

The  excuse  which  he  pleads  seems  to  relate  to 
three  points ;  firsts  that  be  was  ignorant  that  the 
vessel  was  in  the  marshal's  custody ;  secondly,  that 
the  marshal  had  abandoned  the  vessel^  and  she  was 
not  actually  in  his  possession  ;  and,  thirdly^  a  recri- 
minatory defence,  charging  the  marshal  with  Dili- 
gence and  improper  conduct. 

Upon  the  first  pointy  I  am  sorry  to  observe  that 
the  affidavit  is  rather  evasive,  for  he  does  not  take 
upon  himself  to  assert  that  he  did  not  know  that  the 
vessel  was  in  the  custody  of  the  marshal^  but  merely 
that  during  the  week  or  ten  days  in  which  he  had 
officers  and  men  on  board,  no  notice  was  given  him 
that  she  was  in  custody^  and  that  there  was  no  person 
anployed  by  the  marshal  or  custom  house  on  board. 
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Now  the  marshal  has  sworn  that  the  monition  was   1^  Comack. 


standing  affixed  to  the  main-mast  of  the  vessel  a  few  jun«  soth 
days  before  the  removal^  when  he  went  on  board  to  1^^^- 
ascertain  it.  The  conversation  between  the  marshal 
himself^  Captain  Gordon,  and  Captain  Godfrey,  a 
few  dajs  before  in  his  office^  shew  that  he  was  gene- 
rally acquainted  with  it.  But  after  all^  without  any 
particular  evidence^  who  is  the  person  who  plea^ 
this  ignorance  ?  It  is  the  captor  himself^  who  was 
bound  in  duty  to  put  the  vessel  under  the  custody  of 
the  Court  of  Admiralty^  and  who  would  have  been 
guilty  of  a  breach  of  his  duty  if  she  were  not  in  that 
custody. 

It  is  evident  then  that  Captain  Godfrey  knew  that 
she  was  in  the  legal  custody  of  the  marshal^  and  this 
might  be  sufficient  for  the  purpose^  although  the 
marshal  might  have  no  person  actually  on  boards 
for  which  there  might  be  good  reason^  without  any 
imputation  of  neglect.  But  he  seems  to  rest  his  de- 
fence upon  the  marshal's  having  given  her  up  to  go 
io  sea^  and  having  afterwards  no  person  on  board. 
The  marshal  was  certainly  not  justified  in  giving 
any  sort  of  consent  that  this  vessel  should  be  sent  to 
•ea :  but  it  appears  that^  whether  right  or  wrong, 
that  proposal  had  the  approbation  of  all  those  who 
might  be  considered  as  the  representatives  of  Captain 
Go^rey,  for  Mr.  Black,  his  agent,  had  consented, 
and  agreed  to  the  proposal  that  the  merchants  should 
guarantee  the  value  of  the  vessel ;  and  it  was  a  petty 
officer  and  seaman  of  the  Emulous,  Captain  Godfrey's 
own  vessel,  who  were  fitting  her  out  for  sea.  But 
in  reality  this  was  a  business  which  rested  only  in 
intention,  and  was  abandoned  before  it  was  carried  * 
into  effect,  and  Colonel  Roberton  expressly  states, 
that,  ''  when  a  stop  was  put  to  all  farther  proceed- 
iogf,  the  Cossack  was  delivered  up  to  the  captors/' 
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The  CotiAcx.       If  the  marshal  had  no  officer  on  board,  and  she 

jttwaotb  ^^^  ^^^  ^°  *^^  undisturbed  possession  of  Captaia 
181&  Go^rey's  officer  and  men^  it  seems  to  have  been  in 
consequence  of  the  suggestion  of  Captain  Gordon 
himself^  the  commanding  naval  officer,  and  his  wish 
that  the  captors  themselves  should  perform  all  the 
necessary  labour.  If  in  compliance  with  the  v?ish  of 
the  commanding  officer,  the  marshal  being  desirous 
of  saving  expence,  put  no  men  on  board,  the  care  of 
the  property  devolved  in  consequence  upon  Mr. 
Black,  the  captor's  agents  who  resided  in  that  port» 
and  who  by  law  was  intrusted  with  the  custody  like- 
wise. It  is  strange  that  an  arrangement  which  seemi 
to  have  taken  place,  by  the  suggestion  of  the  cooh 
manding  officer^  for  the  benefit  of  the  captors  tbeoH 
selves^  should  now  be  brought  forward  as  a  charge 
against  the  marshal^  and  assigned  as  a  reason  for 
superseding  his  authority.  But  that  the  vessel  wu 
really  in  his  custody  is  plain,  from  his  going  on  botrd 
a  few  days  before  the  removal  to  look  if  the  monitioD 
was  still  affixed,  and  from  his  directing  the  officers 
of  the  customs  to  remove  her  to  the  wharf,  only  the 
day  before  Captain  Godfrey  carried  her  off. 

It  does  not  appear  I  think  that  the  marshal  was 
guilty  of  any  culpable  negligence^  in  not  providing 
for  the  security  of  the  vessel.  She  was  placed  in  the 
same  situation  with  other  vessels  of  the  same  descrip- 
tion^ respecting  which  no  complaints  have  been 
made;  she  was  within  sight  of  bis  own  windowii 
and  he  had  given  orders  to  have  her  removed  tot 
better  place  at  the  wharf.  No  proof  has  been 
brought  that  the  vessel  was  ever  in  any  state  of  risqoe 
or  danger.  But  if  the  marshal  had  been  guilty  of 
the  greatest  negligence^  still  it  was  no  reason  tiHit 
the  vessel  should  be  forcibly  taken  out  of  his  posses- 
sion,- and  sent  to  another  port.    If  such  had  bees 
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actually  the  case,  the  captor  should  have  stated  the   The  Coiiaox. 
circumstances  to  the  marshal  himself;  he  should  have      j^^  ^q^ 
remonstrated  vrith  him  for  his  negligence,  or  bad         ^^^^ 
conduct;  he  should  have  protested,  or  complained 
against  it,  and  as  the  captors  have  a  joint  custody, 
and  as  Captain  Godfrey  had  an  agent  at  the  port,  the 
marshal's  neglect  of  his  duty  might  have  been  re- 
medied by  more  particular  care  on  the  part  of  the 
captor  himself.     Nothing  of  this  was  done.    Captain 
Godfrey  vtras  in  the  marshal's  office  a  few  days  be- 
fore, he  said  not  a  word  to  him  upon  the  subject,  but 
without  further  ceremony  put  his  men  on  board  and 
brought  her  round  to  this  place.     Though  I  can  see 
DO  very  culpable  misconduct  on  the  part  of  the  mar- 
shal, yet  his  assent,  though  tacit,  to  the  employment 
of  the  vessel  against  the  privateers,  was  not  according 
to  his  strict  duty :  and  I  must  confess  that  there  does 
appear  to  have  been  something  of  a  want  of  activity 
in  not  sufficiently  attending  to  the  vessel^  and  to  her 
removal  to  the  wharf.     But  if  it  were  greater  negli- 
gence, it  would  afford  no  excuse  for  the  conduct  of 
Captain  Godfrey. — I  condemn  the  ship  and  cargo  to 
His  Majesty. 


The  JoHksvk.'—Newcombe,  Master.  "^"isii^ 
Judgment— Dr.  Croke. 

THIS  is  an  American  vessel  and  cargo  undet  a  Ucenoe  no 
protectiou  to 

license  from  Sir  John  Coape  Sherhrooke,  under  partiet  not  ipe. 

the  Prince's  order  of  the  13th  of  October  1813.  Efide^  of 

This  case  is  indefeasible  upon  every  point.  S^b^T 

1.  The  license  was  not  produced  till  after  the  cap- 
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The  joiAHKA.  ture^  and  was  not  brought  in  till  the  master  retarned 
Jii^i4ih,  ^'^™  *^®  United  States.  The  story  which  he  tells  ii 
18)3.  this^  that  he  did  not  mention  the  license  whilst  he 
was  on  board  the  privateer  for  fear  it  should  be 
American ;  that  he  was  sent  back  to  his  own  vessel, 
and  there  put  into  a  boat  and  landed  upon  the  Ame- 
rican shore,  which  was  near ;  that  whilst  he  wu 
passing  the  privateer  in  the  boat,  he  held  up  the 
license  in  his  hand,  which  was  the  first  time  he  at- 
tempted to  make  it  known  to  the  captain  of  the  pri- 
vateer ;  that  he  came  to  this  province  from  tbe 
United  States,  and  brought  the  license.  Tbe  licease 
is  granted  to  Moody  and  Co.  and  has  no  connexioa 
whatever  with  this  vessel  or  cargo  in  particular^  and 
therefore,  even  admitting  that  it  were  a  protectioo,  it 
must  be  proved  to  have  been  on  board.  By  not  pro* 
ducipg  it  in  proper  time  to  the  captor^  they  have 
placed  themselves  in  a  suspicious  situation  as  to  the 
reality  of  its  having  been  on  board  at  all^  and  it 
would  be  necessary  to  establish  that  fact  by  better 
evidence  than  the  mere  affidavit  of  the  master. 

2.  The  vessel  was  taken  ba|f  a  mile  from  the 
American  coast,  and  the  master  admits  that  he  wti 
steering  for  East  Port  in  the  States.  He  swears 
however  that  he  meant  only  to  touch  there,  and  that 
his  real  destination  was  to  Halifax.  It  may  be 
doubted  whether,  adopting  the  principles  which  go- 
vern blockades,  a  vessel  can  be  pern^itted  to  touch  at 
a  port  not  comprehended  within  the  license,  being 
such  a  port  as  that  a  suspicion  may  be  justly  enter- 
tained that  the  cargo  was  intended  to  be  landed« 
which  is  evidently  the  case  with  ^11  the  extern  porb 
of  the  United  States.  This  suppositipn  ia  confirowd 
by  the  papers.  The  clearance  and  other  prtensiUe 
documents  of  that  nature  profess  a  voyage  to  S^ 
Port,  a  deception  which  is  usually  a^Unitted  to  be 
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justifiable.  But  there  is  aa  affidavit  of  the  master  to  ^hc  johakwa. 
the  same  effect.  This  however  is  said  to  have  been  i^  j^^  ^^y^ 
mere  form  of  office^  and  that  he  has  now  contradicted  ^^^^ 
it  upon  oath^  in  his  claim  and  examination  to  which 
faith  ought  to  be  given.  It  is  not  however  denied 
that  he  really  sworie  to  that  affidavit.  Whatever 
allowances  may  be  made  for  voyages  of  this  nature^ 
whatever  necessity  there  may  be  for  some  deception^ 
I  cannot  so  far  divest  myself  of  all  principles  of  mo- 
rality^  and  all  rules  of  evidence,  as  to  think  any  com- 
mercial conveniences  or  official  forms,  a  sufficient 
excuse  for  violating  the  most  solemn  and  serious  of 
all  obligations,  and  to  admit  the  credibility  of  a 
witness  who  has  been  guilty  of  such  a  crime.  If  the 
master  has  admitted  that  he  has  forsworn  himself  in 
the  United  States  to  deceive  his  own  government, 
what  reason  can  possibly  be  assigned  why  he  should 
not  practice  the  same  art  to  impose  upon  a  British 
Court  at  Halifax  ?  The  latter  oath  is  full  as  likely 
to  be  false  as  the  former.  But  there  is  likewise  a 
charter-party  on  board  for  a  voyage  to  East  Port. 
This  was  not  a  necessary  document.  They  were  not 
obliged  to  produce  this  instrument  U>  enable  the  vessel 
to  clear  out  from  Boston.  It  must  have  been  entered 
into  for  the  security  of  the  parties  themselves,  and 
must  have  shewn  the  real  nature  of  the  voyage.  It 
is  inconceivable  that  parties  should  have  laid  them- 
selves under  the  legal  obligations  of  this  instrument, 
if  it  was  entirely  false,  and  without  any  apparent  pur- 
pose of  advantage. 

If  these  difficulties  could  be  removed,  the  effect  of 
the  license  itself  remains  to  be  considered.  It  is  a 
license  simply  to  Messrs.  Moody  and  Company  of 
Halifax.  Though  they  are  on  the  spot,  they  have 
not  claimed  in  any  capacity  whatever.  The  claimants 
liave  not  stated  themselves  to  have  any  connexion,  or 
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The  joBANMA.   privity  whatever^  with  that  house  of  trade^  or  even 

• any  transfer  of  the  license  from  them.     Nor  indeed 

1815.  does  their  name  occur  in  the  claim.  By  the  late  de- 
cision in  this  Courts  a  license  is  a  mere  personal 
privilege  which  connot  be  extended  beyond  the  par- 
ties specified  in  it.  It  has  been  alledged  in  argument, 
that  the  claimant  might  be  able  to  clear  up  and  prove 
all  these  points^  that  they  might  shew  a  connexioo 
between  Messrs.  Moody  and  themselves  in  this  io- 
tended  importation^  and  which  would  likewise  prove 
the  reality  of  the  destination  to  Halifcuc.  Further 
proof  can  never  be  allowed  where  there  is  no  ground 
laid  for  it  in  the  original  evidence.  It  is  said  indeed 
that  this  was  a  transaction  of  a  covered  nature,  and 
therefore  that  the  real  facts  could  not  appear  in  the 
original  evidence.  This  may  be  true  as  far  doco- 
ments  go,  but  the  master  must  be  or  ought  to  have 
been  acquainted  with  the  truth.  If  such  connexion 
had  subsisted  he  must  have  been  informed  of  it,  tod 
he  had  the  opportunity  of  stating  all  such  facts  in 
his  claim^  which  the  Court  might  then  have  allowed 
the  parties  to  establish  by  evidence.  Here  no  cir- 
cumstances of  the  kind  have  been  pleaded,  and  jet 
the  house  of  Moody  and  Co.  was  here  to  have  inter- 
vened  by  a  claim,  and  brought  it  to  the  knowledge 
of  the  Court. 

I  reject  the  application   for   further   proof,  and 
condemn  the  vessel  and  cargo. 
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The  Cuba,  Thomas,  Master.  ^%^^^' 


Judgment— Dr.  Croke. 

A    CLAIM  has  been  given  for  this  ship  by  Daniel  H^J?  ^ 
•^^  X.  Bishop  the  supercargo,  and  Enos  Collins,    penontnot^ie- 
for  George  Thomas  of  New  York,  and  for  100  barrels   ceptkoinfaYoar 
of  flour  as  the  property  of  Freeman  Allen,  Moses  jecu. 
Ward,  and  Bishop  himself,  all  of  New  York,  and 
for  750  barrels  of  flour,  as  belonging  to  Enos  Collins 
and  Joseph  Allison  of  Halifax. 

This  case  therefore  in  its  general  circumstances 
comes  within  the  principles  of  decision  in  the  Johanna, 
and  other  late  j udgments  in  this  Court.  It  remained 
only  for  the  claimants  to  shew  if  they  could  discover 
any  material  distinction  between  them. 

The  license  is  granted  to  William  K.  Reynold  and 
Company  of  Halifax.  The  claim  is  for  other  persons^ 
who  are  not  alledged  io  have  any  privity  or  con- 
nexion with  them. 

Mr.  Collins  swears  that  Freeman  Allen  of  New 
York  had  funds  in  his  hands,  from  various  mercan- 
tile transactions,  and  particularly  the  proceeds  of  a 
Tcssel  called  the  Amanda.  That  being  desirous  of 
obtaining  a  remittance  to  this  country,  the  present 
cargo  of  flour  was  laden  in  consequence  of  an  agree- 
ment between  Moses  Ward,  Bishop,  Collins,  and 
Allison:  That  a  license  had  been  procured  and 
transmitted  from  hence,  and  which  had  expired,  and 
that  the  cargo  therefore  was  sent  under  the  present  * 
license  which  was  procured  in  the  United  States. 
.  A  difference  has  been  taken  between  this-  and  other 
l»te  cases,  that  the  property  there  belonged,  to  ene- 


626  CASES  DETERMINED  IN  THE 

Th«  Cuba,      mies,  in  this  a  part  is  claimed  as  belonging  to  persons 
July  i4Ui,      ^f  *^**  town,  and  it  was  therefore  argued  that  thcj 
1819.         were  entitled  to  greater  favour  and  latitude.     I  can- 
not admit  this  circumstance  to  have  any  weight  in 
the  decision,  because  in  all  transactions  with  enemies, 
they  are  entitled  to  full  as  much  good  faith  and  libe* 

^  rality  as  are  shewn  towards  our  own  countrymen. 

And  so  far  from  its  being  any  special  merit  in  BritiA 
subjects  to  carry  on  a  trade  with  the  enemy^  which  is 
said  to  counteract  all  the  inconveniences  of  war,  and 
to  continue  the  blessings  of  peace,  it  appears  to  me 
that  the  balance  inclines  rather  the  other  way.  If 
an  enemy  trades  with  this  country,  it  is  at  his  own 
open  risk,  if  his  property  is  seized,  not  being  pro* 
tected,  it  is  confiscated,  nothing  farther.  A  British 
subject  trading  with  the  enemy,  unauthorised,  or 
-  beyond  the  limits  of  his  privilege,  is  guilty  in  some 
measure  of  a  violation  of  his  allegiance^  it  is  a  high 
misdemeanor  in  communicating  with  and  treating 
those  as  friends,  whom  the  sovereign  of  his  country 
has  pronounced  to  be  enemies,  and  it  is  decidedly  un- 
lawful. I  admit  that  there  is  no  appearance  of  fraud 
in  this  case,  and  I  am  extremely  sorry  that  a  respect- 
able mercantile  house  in  this  place,  without  any  bad 
intentions,  should  incur  a  considerable  loss,  but  I 
fear  that  they  must  be  involved  in  the  consequences 
of  the  acts  of  those  who  have  shipped  these  goods  in 
the  enemy's  country,  even  without  their  knowledge, 
or  approbation,  under  an  insuflScient  license.  I  can- 
not however  agree  with  their  counsel  that  no  sort  of 
blame,  or  at  least  of  inadventure,  is  to  be  attriboied 
to  them,  and  that  the  validity  or  invalidity  of  • 
license  like  the  present  was  a  nice  point  of  lavr^  witt 
which  mercantile  men  could  not  be  supposed  to  ke 
acquainted.  For  this  was  not  a  sudden  unpremedi- 
tated measure^  but  a  regular  deliberate  transaction/ 
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the  claimants  had  funds  in  the  United  States  "wliich  i^  Cuba. 
it  was  their  object  to  bring  into  this  country  by  car-  j.  ^^^  ' 
goes  of  flour.  There  were  tw.o  grounds^  upon  either  ^^^ 
of  which  they  ought  to  have  known  the  insufficiency 
of  this  license  for  that  purpose.  The  first  is  that  of 
plain  common  sense^  upon  which  all  law  is  founded, 
and  to  which  it  may  be  ultimately  referred.  No 
person  of  business^  I  conceive^  and  of  sound  under- 
standing, upon  reading  the  license,  could  9up|iose 
that  a  privilege  granted  io  certain  persons  by  name, 
could  be  any  authority  to  any  other  persons  not  men* 
tioned^  or  that  an  instrument  which  has  upon  the  face 
of  it  nothing  of  a  transferable  form^  or  import^  could 
be  hawked  about  from  one  end  of  the  States  to 
another  ;  and,  without  even  the  ceremony  of  an  in- 
dorsement, could  serve  to  protect  any  cargo^  the  pro- 
perty of  any  person  whatever^  in  any  port  to  which  it 
might  find  its  way. 

But  in  the  next  place^  the  restriction  of  licenses  to 
the  persons  mentioned  is  no  new  doctrine.  It  was 
.fttlly  established  ten  years  since  in  the  case  quoted  st 
ihe  bar,  that  of  the  Jonge,  Johannes,  4  Rob,  263, 
where  it  was  plainly  laid  down  *'  that  government 
"WM  to  judge  of  the  particular  persons  to  whom 
•lieenses  were  to  be  granted,  and  that  when  a  license 
M  granted  to  one  person  it  cannot  be  extended  to  the 
tprotection  of  all  other  ^persons,  who  may  be  permitted 
kfj  that  person  to  take  advantage  of  it."  This  case 
ihas  bten  long  published,  and  is  familiar  to  ail  the 
gentlemen  of  the  profession,  who  could  have  advised 
'^llie  parties  if  they  had  consulted  them.  If  they  had 
lieen  so  informed,  either  from  those  learned  gentle- 
^ineo;  or  even  from  their  own  good  sense,  they  might 
>lui¥e  procured  proper  licenses  in  their  own  nanies^ 
Aod  should  'have  cautioned  their  correspondents  in  the 
iUntUd  StaUs^  not  iQ  risk  Ibejr  property  4uuept  upon 
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such  licenses  as  were  unexceptionable.  They  have 
acted  therefore  imprudently  and  incautiously^  and 
however  unwilling  I  may  be  to  pronounce  a  judg- 
mont  which  may  occasion  loss  to  gentlemen  of  good 
character,  and  who  have  incurred  no  imputation  of 
improper  practices^  after  weighing  deliberately  all 
that  has  been  argued  in  their  favour^  I  think  myself 
obliged  to  adhere  to  a  rule  of  law,  which  if  onct 
broken  in  upon,  would  lead  to  abuses  more  extensive 
than  can  easily  be  conceived. 


My  15,  181S. 


The  Eunice,  Riggs. 


A  Tessel  taking 
in  a  carco  at  a 
port  on  her  re- 
turn from  Lu- 
ban,  not  pro- 
tected by  a  li- 
cence, which 
was  not  com- 
plied with  in 
other  respects 
too. 

Ship  and  cargo 
condemned. 


Judgment — Dr.  Croke. 

^  I  ^HIS  is  a  case  upon  a  licence  granted  by  Mr. 
-■-  Allany  under  the  authorily  of  Admiral  iSairyer,  si- 
milar to  what  %vas  decided  upon  in  the  case  of  the 
Reward^  in  this  court  The  case  of  the  Hope  and 
others,  has  been  quoted  from  a  common  newspaper, 
by  the  counsel  for  the  claimants,  in  which  it  is  stated, 
that  the  High  Court  of  Admiralty  had  pronounced, 
that  these  licences  came  wiihiu  the  meaning  of  the 
Orders  in  Council,  and  had  decreed  restitution  undff 
them. 

I  see  no  necessity  for  the  court  to  re-consider  the 
principles  of  decision  which  guided  it  in  the  caseof 
the  Reward^  or  to  enter  into  all  the  topics  which  h$^^ 
been  argued  in  relation  to  that  subject,  because  there 
•are  other  grounds  amply  sufficient  to  .enable  it  to 
pnaa  j^dgment  i^  the  present  case.    But  I  may  oh- 
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serve  by  the  way,  that  most  certaii^y  the  anautheD-  Th« 

ticated  reports  of  newspapers  cannot  possess  any   — 

authority  in  a  court  of  justice,  especially  when  the  ' 

very  inaccurate  mode  in  which  they  are  usually 
given,  is  taken  into  the  consideration;  I  must  how* 
ever  admit  that  some  attention  might  be  due  to  par- 
ticular cases,  upon  the  footing  of  common  notoriety, 
and  where  they  w^ere  accompanied  with  internal 
marks,  or  other  proofs  of  their  genuineness  and  cor- 
rectness. And  indeed  the  usual  reports  of  all 
courts  of  justice,  since  there  are  no  official  reporters, 
depend  for  their  weight  and  authenticity,  solely  upon 
the  credit  of  the  reporters,  and  other  external  and 
internal  cfjiaracters  of  veracity.  Of  considerable 
inaccuracy  in  the  account  of  the  case  now  offered 
to  the  court,  there  is  abundant  proof. 

Neither  am  I  prepared  to  say,  that  cases  might 
not  occur  in  which  the  court  might  not  think  itself 
called  upon  to  deviate,  however  unwillingly,  from 
the  decisions  of  the  High  Court  of  Admiralty.  It 
would  adhere  to  those  cases  as  a  general  rule,  from 
the  public  advantage  of  an  uniformity  of  decisions 
through  all  his  Majesty's  courts,  and  it  would  bow 
with  the  most  ifubmissive  respect  to  the  opinions  of* 
one  of  tlie  ablest  men  who  ever  presided  in  a  British 
or  any  other  tribunal ;  but  there  will  always  be  a 
question  as  to  the  applicability  of  reported  cases, 
since  it  is  difficult  to  find  any  two  which  are  precisely 
similar  in  all  points :  all  the  facts  in  a  case  are  sel- 
dom perfectly  stated ;  exceptions  from  general  rules 
must  always  be  understood  to  exist,  even  where 
Bone  are  expressed ;  the  greatest  men  may  some- 
times err,  and  neither  judges  nor  reporters  are  ex- 
empted from  the  common  lot  of  humanity.  The 
decisions  of  the  Lords  of  Appeal  are  in  themselves 
conclusive,  because  they  are  judgments  in  the  last 
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^'^         resort :  but  the  judgments  of  Ibe  High  Court  of  Ad- 
miralty are  subject  to  revision  and  repeal,  and  till 
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or  at  least  have  acquired  something  of  a  confirmed 
authority  from  long  acquiescence,  they  are  not  abso- 
lutely final.     Though  more  extensive  in  the  locality 
of  its  jurisdiction,  that  court  has  no  farther  powers 
or  authority  than  courts  of  vice-admiralty,  within 
their  respective,  though  narrower  limits,  and  they 
are  both  equally  subject  to  the  controul  of  the  same 
superior  tribunal.     Though  to  be  exercised  with  the 
greatest  delicacy,  and  with  lht»  most  guarded  cau- 
tion, this  court  may  be  allowed  to  have  a  judgment 
and  a  conscience  of  ith  own,  and  where  ,in  its  own 
view  of  a  question,  the  grounds  of  decision  appeared 
to  be  strong  and  demonstrative,  it  would  perhaps 
feel  it  to  be  its  duty  to  be  influenced  by  theiDi 
though  not  directly  conformable  to  the  opinions  of 
the  High   Court  of  Admiralty,     This  might  more 
particularly  be  the  case,  if  it  only  adhered  to  a  former 
decision  which  had  been  made  by  it  after  full  con- 
sideration, before  any  derision  of  the  High  Court  of 
Admiralty  had  taken  place,  or  at  least  before  it  was 
known  in  this  country ;  because,  till  a  decision  of  the 
Privy  Council  had  been  obtained,  the  judgment  of 
the  High  Court  of  Admiralty,  as  well  as  that  of  this 
court,  might  be  revoked,  and  might  be  pronounced 
by  the  superior  court  to  have  been  erroneous.    It 
would  be  the  less  inclined  to  abandon  its  former  de- 
cision, when  it  seemed  to  be  supported  by  a  direct 
order  from  the  Lords  of  the  Council    themselves. 
For  it  has  since  a[>peared,  though  it  was  not  known 
here  when  the  case  of  the  Reward  was  decided, 
that  general  instructions  had  been  sent  to  all  the 
captains  and  commanders  of  His  Majesty's  ships 
from  Sir  JRobert  Colder,  dated  the  11th  December^ 
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1812,  in  which  he  informed  them  "  that  the  Lords  eunici. 
of  the  Council  having  signilied  the  opinion  to  the 
Lords  Commissionersof  the  Admiralty,  that  vessels 
claiming  protection  from  licences  issued  by  Mr. 
Allan,  His  Majesty *s  Vice  Consul  at  Boston,  or  by 
the  Spanish  Minister  in  America,  ought  not  to  be 
exempted  from  British  capture,  and  that  sucli 
papers  should  not  be  respected  by  His  Majesty's 
cruizers:  in  pursuance  of  an  order  from  the  Lords 
Commissioners  of  the  Admiralty,  the  captains  and 
commanders  are  to  govern  themselves  accordingly." 

In  the  present  case,  any  difference  of  opinion  res- 
pecting the  validity  of  these  licences  would  be  im- 
material; for,  allowing  the  licence  in  itself  to  be  per- 
fectly valid,  it  cannot  protect  this  voyage.  The  li- 
cence says  in  express  words,  that  it  is  "  to  avail 
only  in  a  direct  voyage  to  Lisbon,  and  back  to  the 
United  States r  The  words  direct  voyage  xnwsi  he 
understood  to  apply  to  the  return,  as  well  as  to  the 
voyage  out.  I  do  not  enter  into  any,  discussion  re- 
lating to  the  contract  entered  into  at  Lisbon  with  the 
E)it(lish  Commissary,  to  carry  grain  on  freight  to 
Figuari  in  Portugal,  and  to  return  bark  to  Lisbon, 
which  was  performed,  and  which  having  been  done 
under  the  authority  of  officers  of  the  British  govern- 
ment, and  in  the  British  service,  the  court  would 
not  be  disposed  very  readily  to  consider  as  a  devia- 
tion from  the  licence,  especially  it  is  now  a  past 
transaction ;  yet  undoubtedly  the  vessels  sailing  from 
Lisbon  to  *S/.  Ubes,  was  not  a  direct  voyage  from 
Lisbon  to  Boston,  which  alone  the  licence  permitted. 
It  was  rather  a  new  voyage  altogether  from  St.  Ubes^ 
^as  the  vessel  regularly  entered  there,  took  in  a  cargo, 
And  cleared  out  from  thence  to  Boston. 

Neither  did  the  licence  allow  of  a  return  cai^o, 
and  the  vessel  should  only  have  returned  in  ballast, 
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^J^ct*      or  with  a  neutral  freight    Thisj  is  proved  not  only 
■  by  the  form  of  the  liceDce^  which  gives  no  such  li- 

Mjf  15,  iai3    jj^j^y^  jjyj  likewise  by  the  Order  in  Council  of  the 

13th  October,  1812*,  which  states  that  it  is  expedi- 
ent **  that  vessels  which  should  arrive  at  Cadiz  with 
certain  licences,  should  be  permitted  to  return  vith 
cargoes ;"  it  therefore  permits  them  accordingly.  It 
is  to  be  thence  inferred,  that  without  that  Order  in 
Council^  vessels  upon  the  Uj:>ual  licences  could  uot 
return  with  cargoes. 

This  case  is  not  within  the  permission  granted  by 
that  order  in  many  respects. —  First,  that  order  is 
confined  to  licences  granted  by  His  Majesty,  or  by 
Mr.  Foster;  nor  does  the  order,  which  confirms  Ad- 
miral Sawyer's  licences,  extend  to  return  cai^oes. 
Secondly,  the  permission  is  only  to  take  the  cargo 
on  board  al  Lisbon  or  Cadiz,  but  this  was  shipped 
at  St.  Ubesi  Thirdly,  it  is  provided,  that  all  vessels 
claiming  the  benefit  of  the  order  shall  be  provided 
with  a  licence  from  His  Majesty's  Minister  at  1*9- 
hon  or  Cadiz,  permitting  the  shipment  of  such  car- 
goes of  lawful  merchandize,  to  be  therein  described. 
The  claimant  iStates  that  he  applied  to  the  Miai^^ter 
at  Lisbon  for  a  licence,  which  was  refused  him ;  and 
under  whatever  excuses  he  may  endeavour  to  ac- 
count for  the  refusal,  it  is  clear  that  His  Majesty's 
Minister  acted  according  to  his  duty,  in  not  grant- 
ing a  licence  to  take  i^i  a  cargo  at  St.  Ubes,  which 
he  knew  was  not  allowed  by  the  Order  in  CooodL 

I  condemn  this  vessel  and  cargo. 

*  SeeAppendix^  €• 
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The  Pilgrim,  Baker. 

Judgment. — Dr.  Crake. 

THIS  vessel  had  a  licence  from  Lord  Sidmouth  to   licence.  Ez« 
import  a  cargo  of  provisions  from  any  port  m   and  want  of 
the  United  States  into  Cadiz.     She  sailed  from  New   Jjternotpw^ 
Orleans^  and  vtras  captured  not  far  from  the  Ameri" 
can  coast,  as  she  was  proceeding  to  Martha's  Vine' 
yard^  or  some  other  port  in  the  Eastern  States  of 
America. 

For  this  deviation  from  the  voyage  which  was  ex- 
pressed in  the  licence,  two  excuses  have  been  plead- 
ed :  the  necessity  of  putting  into  a  port  in  the  United 
States  from  a  leak,  and  from  the  want  of  water.  The 
ievent  which  is  alledged  to  have  occasioned  these 
circumstances,  took  place  at  the  mouth  of  the  Missis^ 
sippif  on  the  15th  of  April  last  The  vessel  grounded 
upon  the  bar,  and  besides  receiving  some  injury  ia 
her  hull,  they  were  obliged  to  start  their  water  to 
lighten  the  vessel,  and  what  they  took  in  to  fill  up 
the  casks,  proved  to  be  of  a  brackish  nature. 

To  ascertain  some  facts  which  were  connected 
with  this  claim,  and  which  might  be  proved  by  mere 
inspection,  the  court  issued  a  commission  to  the 
R^istrar,  with  two  competent  persons,  named  by 
the  parties ;  and  they  have  now  made  their  report, 
which  has  been  read  and  argued  upon. 

And,  first,  with  respect  to  the  leak.  It  is  stated 
in  the  log-book^  that  on  the  1 6th  of  Aprils  the  day 
after  they  struck  upon  the  bar,  ^'  they  tried  the 
pumps  and  found  that  they  made  considerable 
water."  On  the  2»th,  "  they  found  the  leak  to  in- 
crease to  1^0  strokes  per  hour.    On  th^  first  of  May 
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*"»«         it  increased  to  160  strokes;  on  the  8th  it  seeraed 
,  much  worse,  and  they  found  the  seam  in  the  lumber 

Mff  23,  i«i3.    p^^j  leaking  very  bad,  in  such  part  that  it  could  not 

be  stopped  inside.  On  the  16th,  they  discovered  a 
new  leak  in  the  bows,  which  kept  the  pump  going 
every  glass.  On  that  day,  tinding  the  leak  to  in- 
crease, and  the  water  short,  they  thought  proper  to 
try  for  Netvport  or  the  Vineyard:' 
It  is  to  be  remarked,  that  though  the  leak  is  agaio 
.  brought  forward  in  the  master's  claim,  yet  upon  his 
examination,  he  says  notliing  about  it,  and  assigns 
only  their  being  short  of  water,  as  the  eveuse  for 
proceeding  to  Nantucket. 

However  alarming  this  accident  may  appear  upon 
the  log-book,  upon  an  examination,  which  has  been 
made  of  the  real  state  of  the  vessel,  by  persons  well 
skilled  in  seamanship,  they  have  reported,  ia  the 
most  decided  manner,  ^^  that  the  leaks  of  the  vessel 
were  not  of  so  serious  a  nature,  as  to  Justify  the  mas- 
ter to  bear  up  for  a  port,  instead  of  prosecuting  his 
voyage."  The  excuse  of  the  leak  is  therefore  proved 
to  be  entirely  frivolous,  and  indeed  was  abandoned 
by  the  claimant's  counsel  on  the  last  argument 

The  plea  of  a  want  of  water  is  not  new  in  courts 
of  Admiralty,  to  account  for  a  deviation  from  a 
lawful  voyage,  and  particularly  for  entering  block- 
aded ports.  It  is  a  subject  which  has  been  fre- 
quently discussed,  and  the  law  relating  to  it  has 
l;^een  settled,  under  almost  every  possible  aspect 
It  may  be  laid  down  as  a  general  principle,  that  the 
want  of  water  is  no  legitimate  excuse  for  a  deviation 
from  a  lawful  voyage,  where  it  might  have  been  pre- 
vented  by  ordinary  prudence,  or  where  the  master 
might  have  obtained  a  supply  without  such  dem- 
tion.  We  have  only  to  a|)ply  this  rule  to  the  cir- 
cumstances of  the  present  case. 
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It  appears  from  the  log,    that  on   the  16th  of     p,j^,^ 
April,  when  they  ran  a  ground,    "  the  pilot  gave     ■ 
orders  to  start  the  water,  which  was  immediately   ''"^  *^»  ^®^?! 
done."      If  there  was  any  doubt  respecting  the 
quantity   of   water   which  was  discharged,    it  i^ 
cleared  up  by  the  claim,   which  states  that  ^'  the 
pilot  directed  aU  the  watery  except  three  ccLskSy  to 
be  started,  in  doing  which  some  were  stove.    They 
c^me  too  as  soon  as  possible  to  fill  the  casks.  After 
filling  two  casks,  they  found  the  water  quite  brack- 
ish and  unfit  for  use.    After  repairing  their  rigging^ 
they  then  got  under  way." 

If  this  account  is  true,  it  is  clear  that  when  they 
commenced  their  voyage  from  the  Mississippi^  upon 
the  15th  of  Aprily  they  had  only  three  casks  of 
good  water.  Now  it  is  stated  in  the  log,  that  they 
went  upon  allowance  of  water  of  three  quarts  a 
man,  upon  the  second  of  May,  seventeen  days  after 
leaving  the  river.  Upon  the  17th  they  overhauled 
tlie  water  and  found  about  300  gallons,  which 
agrees  likewise  with  the  report  of  the  inspectors. 
Now  how  is  it  possible,  that  if  they  had  only  three 
casks  of  water,  after  leaving  the  Mississippi^  yet 
there  should  have  been  a  sufficient  quantity  to  have 
supplied  a  crew  of  sixteen  men  for  about  a  month, 
half  that  time  too  without  any  limitation  or  restric- 
tion, and  yet  have  left  a  surplus  of  three  hundred 
gallons?  This  problem,  which  I  stated  to  the 
counsel  for  the  claimants,  they  were  unable  to  solve. 
The  two  facts  alledged  are  inconsistept,  one  of 
them  must  be  untrue ;  and  a^  the  quantity  of  water 
on  board,  upon  the  seventeenth  of  May,  which  was 
only  the  day  before  the  capture,  is  fully  proved, 
the  other  part  of  the  statement  must  be  false,  anil 
the  general  credibility  of  the  party  is  much  ^e^k* 
ened. 
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'^•j^,  Let  us  however  take  the  case  upon  the  party's 

own  statement,  which  must  be  allowed  to  be  ad- 
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Upon  the  examination  of  the  quantity  of  water, 
with  all  the  other  circumstances  relating  to  it,  the 
commissioners  appointed  to  inspect,  are  of  opinion 
that  they  **  could  not  at  last  have  performed  the 
voyage  without  considerably  reducing  the  allowance 
of  water."  The  converse  of  this  proposition  there- 
fore  must  be  admitted,  that  by  a  considerable  re* 
duction  of  the  allowance  of  water,  they  might  have 
performed  their  voyage.  Since  then,  they  did  not 
enter  upon  an  allowance  till  after  seventeen  days, 
though  they  knew  of  the  deficiency  from  the  first, 
it  should  seem  that  if  they  had  gone  immediately 
upon  a  moderate  allowance,  they  might  have  com- 
pleted the  voyage  without  any  very  great  deduction 
from  the  usual  supply  of  water,  and  of  course  with* 
out  any  great  inconvenience  to  the  crew.  It  ap- 
pears then  that  if  they  had  taken  this  precaution, 
which  prudence  suggested,  of  going  upon  au  allow- 
ance, when  they  first  were  aware  of  the  deficiency, 
that  they  might  have  completed  the  voyage  accord- 
ing to  the  licence.  Without  however  coming  ab- 
solutely to  that  conclusion,  which  may  depend  in 
some  degree  upon  other  suppositions,  thus  mucb 
at  least  may  be  inferred,  that  the  master,  by  n^- 
lecting  this  precaution,  did  not  do  all  which  was  in 
his  power  to  endeavour  to  complete  his  voyage. 

They  were  acquainted  with  the  deficiency  of 
their  water,  and  the  inutility  of  that  which  they  bad 
taken  in,  at  the  very  first.  In  the  beginning  of 
ilfoy,  for  four  days,  they  were  ofif  the  island  of 
Cuba^  and  the  port  of  the  HavannaA,  and  at  that 
time  the  want  of  water  engaged  their  particular  at- 
tention;  for  they  examined  into  the  state  of  it,  and 
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went  on  an  allowance  upon  the  2d  of  May.    By  the      p,^,m. 
log,  on  the  1st  of  itfojr,  they  **  saw  land,  to  the 
west  of  the  Havannah,  tacked  ship  in  shore,  and 
at  eight  saw  the  fort  at  port  Cabanes^  or  MarielJ* 
On  the  2d.  they   "  saw  the  Moro  castle,  bearing 
east  by  south,  distant  eight  leagues."     On  the  4th 
they  '^  saw  the  island  of  Cuba^  bearing  from  south- 
east to  south-west,  distance  off  shore  three  or  four 
leagues.     At  five  they  saw  the  double  headed  shot 
Veys,  from  whence  the  master  took  his  departure.'* 
During  the  whole  time  they  were  off  this  island,  the 
wind  was  favorable,  "  moderate  breezes,  moderate, 
pleasant  weather,"  sometimes  '*  fresher,"  and  some- 
times ^'  inclining  to  a  calm."    The  island  and  its 
ports  were  to  the  southward,  and  the  wind  blew 
from  northerly  points.     It  has  not  been  stated,  even 
in  argument,  that  there  would  have  been  any  diffi^ 
culty  in  procuring  water  at  the  Havannah;  and  it  is 
thus  proved  by  their  own  log,  that  they  might  have 
gone  thither  with   tlie  greatest  facility,   and  thus 
have  been  enabled  to  pursue  their  original  destina- 
tion.   Their  going  therefore  to  a  port,  in  the  United 
States^  was  not  an  act  of  necessity,  but  was  their 
own  voluntary^  unconstrained,  measure. 
I  condemn  this  vessel  and  cargo. 


The  Schooner  Belle,  Steinhauer.  /m^  fs,  itu. 

» 

A  Licence  case.    This  vessel  sailed  from  Phila-  TheexcByefor 

delphia  for  Cadiz^  arrived  at  Madeira^  dis-  from  a  licence 

charged  the  cargo  there,  and  was  taken  upon  her  viockmS^  oi 

return.  The  reasons  alledged  for  going  to  Madeira,  ^  x^rfwm  g 
and  discharging  the  cargo,  were  a  leak  and  want  of 
water,  -and  that  the  government  there  refused  a 
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jiled  from  Oporto  bound 

."  lliere  are  two  questions, 

other  of  contraband. 

catlier  she  put  into  Porto 

id   her  cargo,    and    took  the 

lard,  with  which  she  was  pro- 

felp/iitty  when  she  was  captured. 

the   Delaware   existed   when  the 

orto,  which  was   upon  the  25th  of 

.  as  the  owners  are  answerable  for  the 

master,  if  it  appears  that  he  was  ac- 

vitli  the  blockade  before  he  left  Porto 

consequence  of  it  must  fall  upon  this 


Mfj  26,  181>. 


Blockade   of 
tlic  Ddaware, 
cxruKC  insuffi- 
cient. 
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CAml^A.     vessel  and  cai^o.     IJe  sailed  from  thence  upon  the 
'  —    19th  of  May.     Public  notiticatiou  was  niaile  of  the 

■^  ^'  ^        intention  of   his  Majesty's  government,    that  the 

blockade  should  take  place  upon  the  6th  of  Fe* 
bruary.  Sir  John  Warren  issued  a  proclaroation, 
that  he  had  ordered  the  vessels  uniler  his  command 
to  blockade  that  port  in  execution  of  the  order, 
and  the  actual  blockade  thus  commenced. 

These  facts  must  have  been  known  at  Porto 
RicOj  so  near  the  scene  of  action.  It  has  beea 
argued,  that  great  latitude  was  given  to  the  Amt- 
ricans,  with  respect  to  blockades  in  Europe^  on 
account  of  the  distance;  and  undoubtedly  the  same 
favour  would  be  shewn  to  the  subjects  of  £iirope<ni 
neutral  countries,  and  that  this  vessel  therefore 
might  have  gone  to  the  neighbourhood  of  the  Do* 
laware  to  enquire  respecting  the  blockades  in  Amo* 
ric:i.  But  this  is  not  in  reality  a  voyage  from  Eo^ 
rope^  but  from  Porto  RicOy  where  the  cargo  was 
taken  in.  Even  admitting  the  liberty  granted  to 
the  AmericanSy  in  its  fullest  extent,  to  apply  to  this 
case,  and  that  the  voyage  was  from  Europe^  they 
could  not  have  sailed  to  the  mouth  of  the  blockaded 
port,  to  enquire  of  the  vessels  there  stationed,  aod 
to  have  gone  in,  as  the  master  swears  was  his  io- 
tention,  "  only  if  permitted."  As  the  vessel  went 
to  Porto  KicOf  which  is  within  the  reach  of  speedy 
intelligence  from  the  port  in  question,  that  was  the 
place  to  have  made  the  necessary  inquiries.  Ao 
quainted  as  the  master  must  have  been  with  the 
order,  and  the  proclamation,  even  if  any  doubt  re- 
mained whether  a  blockade  was  really  carrying  on, 
he  ought  to  have  stayed  there  till  he  could  have  re- 
ceived information  as  to  that  fact  Sailing  in  the 
face  of  those  documents,  and  finding  the  Delawore 
blockaded,  the  master  has  been  guilty  of  a  breach 
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of  that  blockade,    and  was  properly  captured  by         Tiic 

the  blockading  squadron.  ...__ 

The  question  of  contraband  is  now  unnecessary.  "^^  ^'  ^^^ 

I  condemn  both  ship  and  cargo. 


The  GusTAVA,  Swenherg.  July  se,  itii. 

Judgment. — Dr.  Crake. 

THIS  vessel  and  cargo,  which  consists  of  pro-   Anedsjed  par. 
visions,  have  been  claimed,  as  Swedish  pro-    ^J^y^lr^uJU^ 
perty,    for  Emanuel  Rau^   of  the  islanil  of  Saint    *'"^    P""- 

r       J^  ^  ports  under  the 

Sarlholomew,  by    the   supercargo,  Ebenezer  Ciap,    StoedUk 
of  Boston^  together  with  his  own  adventure. 

He  states  in  his  claim,  that  Ray^  being  at  I^ew 
York,  gave  him  a  power  of  attorney  to  purchase  a 
brig,  that  in  consequence  he  bought  this  vessel  of 
Silas  Pennynian,  loaded  her  on  Rays  account  for 
the  present  voyage  to  Madeira^  went  in  her  as  a 
supercargo,  and  from  thence  she  was  to  go  to  St. 
Sartholomew. 

It  is  a  general  rule  that  a  neutral  may  purchase  a 
vessel  of  the  enemy  during  the  time  of  war.*  The 
order  respecting  France  only  has  formed  an  excep- 
tion to  it,  and  that  was  merely  a  retaliatory  mea- 
sure, on  the  part  of  the  British  government,  in  con- 
sequence of  a  similar  order  by  the  French  goveni- 
ment.  .  Such  purchases  may  be  perfectly  fair,  but 
experience  has  proved  that  they  are  frequently 
mere  deceptions,  for  the  purpose  of  carrying  on  the 
enemy's  trade,  under  a  neutral  appearance.  It  is 
required  therefore  in  all  such  alledged  transfers,  that 
the  whole  should  be  clearly  and  fully  proved,  antl 


*  Set  order  in  coond]^  13th  of  Fdrruary,  1818,  in  the  Appendix,  6. 
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ouf^TA       ^^^^  there  should  be  no  ground  to  believe,  from  thfe 
■  general  tenor  of  the  transaction,  that  it  is  otherwise 

M9  f6, 1813.    ^jj^^  ^^^j  ^^j  bonafide. 

From  the  many  cases  which  have  been  decided, 
the  follovFing  rules  may  be  deduced,  to  distinguish 
real  from  fraudulent  cases.     A  mere  bill  of  sale  is 
not  sufficient,  for  the  whole  transaction  must  be 
shewn,   in  all  its  parts.     If  the  neutral  was  at  the 
time  in  the  enemy's  country,  it  is  considered  as 
affording  ground  for  particular  suspicion.     If  the 
vessel  has  continued  in  the  same  trade,  and  under 
the  management  of  the  same  persons,  and  if  its 
home  seems  to  be  in  the  enemy's  country,  these 
circumstances  are  usually  considered  as  conclusive, 
that  the  transfer  is  not  real.*   If  we  apply  these  cri- 
teria to  the  present  case,  it  will  be  found  to  fail 
upon  every  point     lu  many   cases,    particulaily 
where  a  business  has  been  managed  by  an  agent, 
it  is  found  necessary,  where  the  evidence  is  defec- 
tive, to  send  abroad  for  further  proof;  but  it  happens 
that  we  have  here  all  the  evidence  which  can  be 
had;  for  Mr.  Clap,  the  supercargo  and  manager  in 
the  whole  affair,  came  in  the  vessel,   and  has  not 
only  been  examined,  but  has  given  in  a  claim,  afUr 
advising  with  his  proctor,  and  must  therefore  have 
been  aware  of  what  was  necessary  for  him  to  prove, 
and  must  have  had  a  sufficient  knowledge  to  prove 
the  whole  of  what  the  court  could  require.     Now 
though  there  is  a  bill  of  sale  from  Silas  Penn^num^ 
to  Clap,  as  agent  for  Ray,   Clap  is  perfectly  silent 
as  to  any  farther  particulars  of  the  purchase,  and 
refers,  in  answer  to  every  interrogatory,  to  the  bill  of 
sale.     He  has  not  intimated  from  what  funds  of  Mr. 


*  See  the  fFelvaart,  Cometis,  1  Rob.  122.     Two  Brothers,  1  W. 
131.     Jemmy  Noiten,    6,    431.     Potsdam   wad   AlmmdelighBkt\ 
MSS.  Beiimak,pwtn,  Rob.  i,  181.    Argo,SmUh,  I,  15&. 
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Ray  he  purchased  this  vessel  and  cargo,  though  a         '^^ 
circumstaDce  of  all  others  the  most  important  in 


proving  a  real  purchase;  It  does  not  appear  why  ^^^  *^'  ^®^^' 
Mr.  Ray  should  have  employed  an  agent  at  all  to 
purchase  a  vessel,  when  he  was  himself  in  the 
United  States.  The  letter  of  attorney  itself  is  cer- 
tainly very  unusual  in  the  powers  given  to  the  agent; 
it  authorizes  him  to  purchase  a  brig,  to  load  her,  to 
send  her  to  Madeiray  from  thence  to  St.  Bartholo^ 
mew'sy  thence  to  the  United  States^  or  wherever  he 
chooses,  and  likewise  to  sell  her  at  his  discretion. 
If  property  consists  in  the  absolute  right  of  dis- 
posing ot  any  thing,  this  vessel,  under  the  power  of 
attorney,  was  as  much  the  property  of  Mr.  Clap  as 
can  well  be  conceived,  though  under  the  name  of 
agent. 

The  alledged  purchase  having  been  made  in 
Juney  Clapy  who  before  had  the  management  of  the 
vessel,  and  had  gone  in  her  as  supercargo  upon 
former  voyages,  continued  to  act  in  the  same  capa- 
city, and  he  appointed  the  present  master  immedi- 
ately before  she  sailed,  which  was  on  the  17th  of  June. 
It  does  not  appear  when  the  cargo  was  shipped,  and 
it  is  not  improbable  that  it  was  on  board  when  the 
mlledged  transfer  took  place,  as  Ciap  has  not  stated 
mny  more  particulars  relating  to  the  purchase  of  the 
cargo  than  he  has  in  regard  to  the  ship ;  and  the 
shortness  of  the  time,  between  the  alledged  purchase 
of  the  vessel  and  that  of  sailing,  would  scarcely  ad<^ 
mitof  the  shipment  of  a  cargo.  Besides  the  power 
of  attorney,  there  are  instructions  from  Jiatf  to  Ctap^ 
He  is  there  directed  to  carry  his  cargo  to  Madeira^ 
from  thence  to  the  United  States ^  or  St.  Bartholo^ 
mew%  or  any  other  place.  So  that  he  is  authorized 
to  carry  on  a  trade,  from  and  to  the  United  States^ 
w  any  other  kind  of  traffic  he  choeses  to  emgage  idi 
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GcrrATA*      witboat  any  farther  authority,  and  without  any  sort 
r: — T^IZ   of  direction,  or  obligation,   that  the  Tessel  should 

ever  visit  the  ports  where  the  pretended  owner  re* 
sided,  unless  Mr.  Clap  should  happen  to  be  so  dis- 
posed^ There  is  one  part  of  these  instructions  per- 
fectly  inconsistent  with  any  ownership  in  iZoy. 
After  directing  Clap  to  go  to  Madeira,  or  St  Bar* 
tholamew\  or  any  where  else,  he  adds,  that  if  Mr. 
Clap,  under  this  wide  authority,  should  take  it  into 
bis  head  to  **  choose  to  go  to  St.  Bartholawtiew's/*  he 
IS  advised  to  '*  consult  our  house,"  that  is  the  boose 
of  Raif.  How  could  it  enter  by  any  possibility 
into  the  mind  of  an  owner,  writing  to  his  own  agent, 
to  give  any  instructions  in  case  he  came  to  the  place 
of  his  own  residence,  that  he  should  apply  to  binn 
self?  The  claimant's  counsel  have  endeavoured  to 
obviate  this  objection  by  supposing  that  Ray  woald 
be  still  in  the  United  States,  and  that  this  was  there- 
fore merely  a  direction  to  apply  to  bin  commercial 
bouse,  iu  his  absence.  I  think  that  this  would 
scarcely  account  for  the  direction,  if  it  were  tmc; 
but  it  appears,  in  the  same  letter  of  instructions, 
that  Ray  was  about  to  return  home  immediately; 
for  he  tells  Clap  not  to  write  to  bim  at  iV^tfr  York, 
'^  as  he  should  be  returned  before  he  received  the 
letters ;''  and  the  supercargo  states  that  *^^he  was 
going  to  return  when  he  last  heard  from  bim.'' 

Even  if  it  were  possible  to  consider  this  as  a 
bona  fide  sale,  the  vessel  is  not  documented  and 
navigated  as  a  Swedish  vessel.  The  treaty  of  16S1 
is  still  in  force,  and  has  been  recognized  and  con- 
firmed, iu  all  later  treaties  between  the  two  coim- 
tries.  ^'  Least  enemies'  property  should  be  coe- 
cealed  under  the  disguise  of  friends,"  there  are 
many  very  particular  stipulations  in  that  treaty, 
article  the  12tb,  as  to  the  safe  condocts^  passports, 
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and  certificates,  under  which  vessels  and  goods  are     ^  ^^ 
to  sail,  which  are  to  be  signed  by  the  magistrates  or 


cpmmissioners  of  the  customs,  and  a  form  of  certi-  "^^  **'  ^***' 
ficate  to  be  observed  is  introduced  into  the  body  of 
the  treaty.  And  by  a  late  treaty  in  1801,  article  7, 
"  to  obviate  all  the  inconveniences  of  bad  faith,''  it 
is  established  **  as  an  inviolable  rule"  that  any  vessel 
**  to  be  considered  as  the  property  of  the  country 
whose  flag  it  carries,  must  have  on  board  the  papers 
and  passports  in  due  and  perfect  form,  and  that  every 
vessel  which  shall  not  observe  that  rule  shall  lose 
all  right  to  protection."  Now  this  vessel  had  not 
any  passport  on  board;  Clap  indeed  has  sworn  that 
there  was  a  regular  passport  at  St.  Bartholomew's. 
How  he  should  have  known  it  does  not  appear,  but 
if  it  really  existed,  this  vessel  could  derive  no  benefit 
from  it,  as  it  was  not  on  board,  which  is  not  only 
required  by  the  law  of  nations,  but  the  former  treaty 
expressly  stipulates  that  vessels  ^'  shall  be  furnished 
in  their  voyages  with  them,  and  the  latter  treaty 
says,  that  "  the  vessel  must  have  them  on  board/'  - 
The  certificates  from  the  Swedish  consul,  and  the 
commercial  agent  in  the  United  States^  cannot  be 
considered  as  passports.  I  never  understood  that 
such  persons  had  authority  to  issue  those  national 
documents,  and  indeed  they  are  not  so  considered 
by  the  supercargo,  as  he  refers  for  the  real  passport 
to  that  supposed  to  be  at  St.  Bartholomew's.  A 
vessel  indeed,  purchased  in  a  foreign  country,  could 
not  be  furnished  with  the  full  and  regular  national 
documents,  till  they  went  to  their  new  country,  and 
till  they  could  be  procured,  such  consular  certifi- 
cates might  serve  as  a  protection.  But  a  vessel, 
under  siich  circumstances,  would  be  bound  to  go 
bome  to  the  country  whose  character  she  had  ac- 
quired, to  procure  them.    In  a  direct  voyage  for 

2  N 
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^BBLtT"*'  clearance,  and  compelled  the  master  to  unload  and 
— — —  sell  his  flour,  the  place  being  in  want  of  that 
'^  *»'••"•   article. 

The  court  was  of  opinion  that  the  excuse  was 
neither  proved  nor  sufficient.  That  no  accident  had 
happened  but  the  loss  of  two  casks  of  water,  which 
were  said  to  have  been  spoiled  by  the  sea  water/ 
that  vesseU  ought  to  be  better  supplied  th^n  to  be 
distressed  by  such  small  accidents,  and  that  if  they 
had  had  a  sufficient  quantity  at  first  it  could  not 
have  been  so  reduced.  As  to  the  leak,  though  the 
claim  alledged  that  considerable  repairs  had  beeo 
done  at  Madeira  on  that  account,  yet  nothing  of 
the  kind  appeared  in  the  log,  which  was  very  well 
kept,  and  particular,  giving  an  account  of  the  work 
each  day,  and  which  was  only  stated  to  be  "  re- 
pairing the  sails,  scraping  and  painting  the  vessel, 
and  such  trifling  works."  Nor  were  there  on  board 
any  bills  of  ti)e  charges  said  to  have  been  incurred 
for  these  repairs,  and  which  were  to  be  paid  by 
Messrs.  Gordon^  but  must  have  been  examined  by 
the  master,  and  some  account  of  them  brought 
with  him  for  the  satisfaction  of  his  owners.  And 
M'ith  respect  to  the  detention,  the  log-book  is  a) 
variance  with  the  claim.  The  claim  states  that  it 
was  in  consequence  of  the  refusal  of  a  clearaoce, 
and  being  obliged  to  land  his  cargo ;  but  the  log, 
after  stating  that,  on  the  13th  of  Aprils  an  American 
privateer  had  informed  them  that  **  he  had  had  an 
engagement  with  an  Algerine^  and  believed  they 
were  out  in  numbers,"  the  master  "judging  the 
danger  of  proceeding  to  Cadiz  too  great,  concluded 
to  discharge  at  Madeira''  Nothing  here  appeared 
of  any  refusal  of  a  clearance  or  compulsion,  though 
the  log  being  written  at  the  time  was  most  likely^ 
give  the  true  reasons. 
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I  do  Dot  think  it  necessary  to  enter  into  the 
question  of  blockade,  but  [  am  inclined  to  think 
that  there  was  no  breach  of  bl6ckade  in  this  case. 
Egg  harbour,  to  which  this  vessel  was  going,  was 
not  within  the  limits  of  the  blockade  of  the  Dela^ 
ware,  being  30  miles  to  the  northward  of  cape  May^ 
the  northern  point  of  the  mouth  of  that  harbour; 
and  considering  that  the  vessel  was  in  ballast,  and 
other  circumstances,  the  account  given  bj  the 
master,  that  he  was  only  running  along  the  coast 
to  obtain  a  pilot,  is  deserving  of  some  credit  The 
vessel  was  condemned. 

In  the  evidence  in  this  case  it  appeared  that  Sid- 
mouth's  licences^  as  they  are  technically  called,  sold 
for  1500  dollars,  and  Forster's  licences  sold  for 
WO  dollars. 


5S9 

The  Scliooner 
Bkllb. 

July  S5,  1815. 


The  Carlotta,  Carvalho. 


Jwbf  f0,  itis. 


Judgment. — Dr.  Crake. 

f  I  iHTS  Portuguese  vessel  sailed  from  Oporto  bound 
-*-    to  Philadelphia ;  and  there  are  two  questions, 
the  one  of  blockade,  the  other  of  contraband. 

Meeting  with  bad  weather  she  put  into  Porto 
Rico,  where  she  sold  her  cargo,  and  took  the 
present  cargo  on  board,  with  which  she  was  pro«- 
ceeding  to  Philadelphia,  when  she  was  captured. 
No  blockade  of  the  Delaware  existed  when  the 
vessel  left  Oporto,  which  was  upon  the  25th  of 
October  ;  but  as  the  owners  are  answerable  for  the 
acts  of  the  master,  if  it  appears  that  he  was  ac- 
quainted with  the  blockade  before  he  left  Porto 
JRieo^  the  consequence  of  it  must  fall  upon  thi^ 
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excQM  insiiffi: 
cient. 


1 


548  CASES  DETERMINED  IN  THt 

The  Arab,  delivered^  and  therefore  was  no  part  of  the  conditions 
Sqna^^  6\h,'  ^POQ  which  the  license  was  procured^  and  in  fact  no 
1813.  guc{|  consignment  was  made.  All  the  letters  prove 
that  the  only  concern^  which  it  was  proposed  that 
Reynolds  should  have  in  the  business^  was^  that  ia 
case  Woodward  did  not  arrive  himself  with  the 
cargo^  Reynolds  should  act  as  his  agents  under  the 
controul  too  of  Mr.  Dwalf,  who  had  a  power  of  at- 
torney to  act  for  him.  Neither  Reynolds  nor  Moody 
therefore  can  be  considered  as  the  importers. 

Woodward  was  the  real  importer^  but  he  is  not  in* 
eluded  in  the  license.  It  is  however  sworn  both  by 
Reynolds  and  Moody  that  they  procured  these  licenses 
for  Woodward,  and  therefore  it  has  been  argued  that 
though  not  mentioned  by  name,  he  was  virtually 
comprehended  in  it>  and  the  case  of  the  schooner 
Nymph,  which  was  restored  by  this  Court  upon 
similar  grounds,  has  been  quoted  as  decisive.  That 
was  a  case  in  which  Joseph  Attstin,  a  British  subject, 
claimed  a  vessel  and  cargo,  and  deposed  that  he  pro* 
cured  a  license  from  Sir  John  Coape  Sherbrooke; 
that  when  he  obtained  it  he  requested  to  have  it  made 
out  in  the  name  of  William  Stairs,  because  he  was 
desirous,  for  certain  reasons  which  he  stated^  that  his 
own  name  should  not  appear,  and  the  license  vu 
never  out  of  his  possession. 

That  case  differs  most  essentially  from  the  preseoL 
Though  the  license  was  in  Stairs' s  name,  it  was  ob- 
tained by  Austin  himself  in  person  from  the  secretuj, 
who  perfectly  understood  that  the  license  was  granted 
in  reality  to  Austin.  This  brought  it  precisely 
within  the  reasons  of  the  case  of  the  Christina 
Sophia,*  where  the  party  swore  that  he  intended  to 
include  the  several  claimants  under  a  license  for  bifl* 

'  Quoted  in  Rob.  4.  p.  2S4. 
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self  and  Ccf.  and  the  Court ''  acceeded  to  the/awur- 
ahU  suggestion  that  the  Irish  government  might  he 
apprized  of  this  intention/'     In  the  Nymphe,  the 
secretary  was  actually  apprized  of  the  intention  of 
the  applicant,  and  granted  the  license  in  the  name  of 
Stairs,  professedly  for  the  use  and  benefit  of  Austin. 
In  this  case  it  is  not  asserted  that  Woodward  was  in- 
tended to  be  comprehended  under  the  designation  of 
Reynolds  or  Moody  and  Co.  or  that  the  government 
was  apprized  of  it.     Nor  would  the  facts  bear  out 
such  an  assertion.    It  is  notorious  that  both  Reynolds 
mnd  Moody  were  engaged  in  license  jobbing,  that 
they  procured  them  from  government,  and  afterwards 
disposed  of  them  as  they  could  6nd  purchasers,  some 
in  this  country,  and  others  were  transmitted  for  sale 
to  the   United  States.    So  little  reason  is  there  to 
believe  that  these  very  licenses  were  taken  out  spe*^ 
cially  for   Woodward,    that    neither  Reynolds  nor 
JHoody  have  ventured  to  swear  positively  that  these 
were  the  very  licenses  which  they  delivered  to  Wood^ 
ward;    they  can  only  state  their  belief  that  out  of 
many  licenses  which  they  took  out  from  time  to  time^ 
mod  other  circumstances,  they  believe  these  to  have 
been  the  same  licenses.     Nor  is  there  any  suggestion 
that  the  governor  or  secretary  was   apprized  that 
they  were  intended  for  the  use  and  benefit  of  Wood^ 
ward. 

After  the  license  had  been  obtained,  there  is  some- 
thing unaccounted  for  in  the  manner  in  which  it  was 
used.  These  vessels  commenced  lading,  as  is  stated 
in  the  claim,  in  October,  and  he  then  procured  li- 
censes from  Sir  John  Borlase  Warren,  and  Sir  John 
Coape  Sherbrooke.  These  licenses,  whether  originally 
valid  or  not,  must  have  expired  in  January,  for  none 
of  them  were  granted  for  longer  than  three  months. 
The  present  licenses  vrere  obtained  in  January,  and. 
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September  6th, 
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The  Two  Beothers.  ^'tSsT' 

(Mitchell's  Case.) 

/ 

Sentence.— Dr.  Croke. 

fTlHIS  vessel^  Trith  a  cargo  of  flour^  is  fhe  property   ConiiiM»de» 
-*•    of  an  enemj.     It  is  therefore  liable  to  confisca*   contracts  witK 
tion  unless  it  is  protected  by  the  circumstances  of  t&e   cLmyforthe^ 

Bopply  of  thai 
*'**"^*  forces  and  grant 

A  protection  is  claimed  for  her,  under  a  sort  of  SJ^J^^in 
passport  from  Sir  Thomas  Hardy,  who  commanded  «nch  tran»»c. 
the  blockadini^  sqnadrtfn  in  the  Chesapeake,  and  the 
preceding  transactions  which  lead  to  it. 

It  may  be  necessary  to  state  from  afif  accredited 
writer  upon  the  taw  of  nations,  the  foundation  upon' 
which  protections  of  this  nature  depend. 

Vattel*  says,  4n  general,  that  the  obligation  of  ob-* 
lerring  the  faith  of  promises  towards  the  enemy  is 
more  necessary  thaii  eren  in  peace,  and  should  be 
sacred  between  enemies,  in  the  course  of  war.  Of 
iheK  conyentions  are  truces,  general  or  particular, 
and  the  latter  may  relate  to  hostile  acts,  or  ta  MU^ 
xMuait  persons.jf  To  render  an  agreement  of  this 
kind  valid,  it  must  proceed  from  a  competent  autho^ 
rify ;  originally  from  the  soTereign,  but  if  there  be 
no  special  order  from  him,  every  commander  is  pi^*' 
aomed  ijo  be  invested  with  all  the  powerr  necessaff 
for  the  proper  exercise  of  his  functions,  and  wiA 
whatever  is  a  natural  consequence  of  his  appointment. 
It  it  necessary  that  commanders  should  have  the 
power  of  conchidiBg  particular  truces,  and  it  it 

^  JLtv.  III.  c,  10.  S  174.  t  X^«  in.  c.  XTi.  S  235,  drc. 
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therefore  naturally  presumed  that  a  general  or  com* 
mander  in  chief  is  invested  ^ith  this  power.  Such 
truces  engage  the  faith  of  the  nations.  If  indiyi- 
duals  infringe  a  truce^  the  public  faith  is  not  violated^ 
but  the  offenders  should  be  cofnpelled  to  make  a 
complete  reparation. 

Another  species  of  conventions  in  war^  of  much 
the  same  nature^  are  passports^  which  are  a  privily 
given'  to  certain  persons  to  go  and  return  in  safetj ; 
or  for  certain  things  to  be  transported  in  safety. 
The  prince  may  intrust  to  his  officers  the  power  of 
granting  passports^  either  by  an  express  authority, 
or  in  consequence  of  the  nature  of  their  functions. 

These  principles  are  applicable  to  the  present  case. 
The  vessels  which  were  carrying  on  the  blockade  of 
the  Chesapeake  were  greatly  in  want  of  flour.  An 
agreement  was  therefore  made  by  Captain  Oliner 
with  the  present  claimant,  an  American^  to  bring  two 
cargoes  of  flour  from  the  United  States  for  the  uie 
of  the  squadron.  He  accordingly  procured  them^ 
but  when  he  reached  the  British  squadron.  Captain 
Oliver  was  gone  off  the  station,  and  the  vessek  then 
there  stationed  were  not  at  that  time  in  want  of  flour. 
Sir  Thomas  Hardy ^  who  had  the  command  of  the 
squadron,  therefore  gave  a  passport  to  Mitchdl,  to 
proceed  with  his  vessel  to  Halifax,  in  the  course  of 
which  voyage  he  was  captured. 

The  agreement  with  Mitchell  was  entered  into  by 
a  competent  power.  Captain  Oliver  had  either  the 
command  of  the  squadron,  or  must  be  presumed  to 
have  acted  under  the  authority  of  the  commander. 
If  a  power  of  making  such  agreements  is  vested  in 
commanders  in  any  case,  it  must  surely  belong  to 
them  for  the  purpose  of  procuring  necessaries  for  the 
forces  under  their  command.    They  have  no  autho- 
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rity  io  grant  passports  to  license  the  trade  of  the       The  Two 
enemy  in  general^  or  for  any  purpose  not  connected 


with  their  own  service^  but  they  must  have  the  power  ^'^^S^* 
of  entering  into  contracts  with  the  enemy^  and  grant- 
ing passports  to  supply  the  wants  of  their  yessels. 
The  contract  made  by  Captain  Oliver  with  MitchtU 
is  clearly  proved.  When  he  had  performed  his  part 
of  it  bj  bringing  the  flour^  the  officer  who  had  en- 
tered into  the  contract  was  gone,  the  flour  was  no 
longer  wanted.  What  could  be  done  by  the  com- 
mander upon  the  station  ?  It  was  impossible  for 
Mitchell  to  return  with  his  cargo  to  the  States.  As 
it  was  brought  under  a  contract  made  with  competent 
authorities  of  the  British  nation,  he  was  intitled  to 
farther  protection.  Sir  Thomas  Hardy  therefore 
gave  him  a  passport  to  Halifax,  where  the  cargo, 
might  still  be  purchased  for  the  use  of  the  British 
navy,  or  at  least  for  the  general  benefit  of  that 
colony. 

This  cargo  was  therrfore  protected  under  th^  ori- 
ginal contract,  and  since,  under  all  the  circumstances 
of  the  case,  the  subsequent  passport  was  founded  upon 
it,  and  the  primary  object  having  been  defeated,  was 
the  best  mode  of  proceeding  which  could  be  adopted. 
I  am  of  opinion  that  the  faith  and  honour  of  the 
British  nation  are  pledged  to  tlie  restitution  of  this 
veisel  and  cargo. 
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Biotom  when 
jiutitiabk  under 
tfaePri»Act 


The  Fan  NT  and  the  PLouaB  Bot. 

Sentbncb— Dr.  Croke. 

npHIS  is  a  case  respectiog  a  sum  of  money  wbick 
-^  has  beea  paid  ioto  this  Courts  bj  Captain  Stack' 
fole,  of  the  Staiira.  He  states  in  the  aflidant,  ilMit 
whilst  he  was  engaged  in  the  blockade  of  the  Ddor 
Tvare,  he  fell  in  with  and  seized  a  Tessel  called  tlm 
Fanny  J  which  had  sailed  out  of  one  of  the  blockaded 
portSj  but  not  being  able  to  spare  anj  of  hie  sailors  to 
man  the  prize^  without  weakening  hit  crew  so  ■neh 
as  to  injure  the  service  of  his  vessel^  and  being  them- 
fore  under  the  necessity  of  abandoning^  her,  he  agraed 
with  the  master  to  let  her  go  upon  tihe  pa]/ment  of  a 
sum  of  raoney^  which  he  accordingly  receincd^  and 
has  now  paid  into  Court. 

This  is  a  direct  case  of  ransom  which  baa  been  pro- 
hibited by  the  Prize  Act  under  a  heavy  penalty.  It 
is  a  practice  which  is  benefieiid  to  the  enemyj  iajn- 
rious  to  this  country^  and  tends  in  some  measure  to 
defeat  the  purposes  of  war.  It  is  the  object  of  sD 
war  to  compel  the  enemy  to  enter  into  tenns  of  rrn- 
son  and  justice,  amongst  other  means,  by  seizing  Ui 
property  and  distressing  his  trade.  But  tbe  eflecis 
of  capture  directed  to  this  object  are  counteracted  by 
admitting  vessels  and  cargoes  to  be  ransomed— 40 
master  will  ransom  his  vessel  and  carg^  unless  be 
conceives  it  to  be  for  his  advantage,  that  is,  that  the 
property  is  worth  more  than  the  ransom,  and  the  dif* 
ference  is  so  much  gained  to  tbe  enemy.  It  is  aa 
object  of  the  war,  likewise,  to  impede  and  destroy  the 
enemy's  commerce  by  depriving  him  of  his  yetfels 
and  tihe  commodities  which  are  the  articles  of  traffic. 
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but  upon  a  ransom  these  are  both  again  restored  to     ^fj*!?"^ 

bim*  Flovqh   Bot. 

When  a  captor  therefore  is  unable  to  secure  a    ^      [     77 

.     .  Siptanber  tOtbp 

prize  and  send  it  into  port^  though  the  ransom  may         i8i3. 
be  more  beneficial  to  himself^  it  is  more  consistent 
with  the  policy  of  war  and  the  benefit  of  the  country, 
to  destroy  it. 

A  power  of  ransoming  is  likewise  subject  to  great 
abuses.  Vessels  may  be  seized  contrary  to  law  for 
the  mere  purpose  of  exacting  a  sum  of  money,  which 
perhaps  the  master  would  rather  pay  than  sufier  de- 
lay and  detention.  Even  when  a  seizure  is  justifi** 
able,  under  colour  of  the  ransom,  secret  compromises, 
collusions,  and  clandestine  restitutions  might  be  made 
of  a  fraudulent  nature. 

For  these  reasons  ransoming  has  been  considered  as 
an  improper  practice ;  and  it  is  enacted  by  the  Prize 
Act,  that  if  any  commander  shall  ransom  any  ship  or 
cargo,  he  shall  forfeit  and  sufier  such  penalty  or  fine 
as  the  Court  shall  adjudge,  not  exceeding  the  sum  of 
one  bundled  pouodi ;  and  the  cottmaoder  of  a  pri- 
vate ship  shall  likewise  forfeit  his  letter  of  marque. 
And  I  apprehend  that  the  moBey  received  foi  raasom 
roust  be  condemned  to  His  Majesty. for  such  miscon- 
duct on  the  part  of  the  captara.  There  is,  bowefei, 
an  cxceptiaa,  in  the  case  of  extremt  necessity,  to  be 
allowed  by  the  Court  of  Admiral^;  and  it  rests 
therefore  with  the  Court  to  determine  whether  the 
circumstances  compose  such  a  i|a^  as  ta  b^iog  it. 
within  the  exception. 

Certainly,  in  this  case,  there  is  not  the  mest  dis^ 
taut  suspicions  of  aay  thing  like  cenqivenGSiy  ot  inir- 
propriety  in  the  conduct  of  the  conunander.  It 
would  have  been  highly  uiyustifiable  to  have  weak* 
eneA  tiie  crew  ef  his  vessel  so  as  to  render  her  lest  ftt: 
for  pecfernung  the  duiiea  re%iured  of  hhn  in  Uk 
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The  famwy     Majesty's  service.     This  does  in  some  measure  com- 
Plouoh  Boy.   pose  a  case  of  moral  necessitj^  vhich  I  think  might 

7~r^ justify  this  proceedings  though  perhaps  not  literalij 

1819.  '  a  case  of  extreme  necessit)".  In  giving  this  eitension 
of  the  words  of  the  act^  the  decisions  v^hich  have 
been  given  by  some  other  Courts  of  Vice- Admiralty 
in  similar  cases^  which  have  occurred  respecting  other 
ships  in  the  same  squadron^  and  which  were  consi* 
dered  as  the  rule  and  guide  for  the  rest  of  His  Ma- 
jesty's ships^  and  decided  the  conduct  of  Captain 
Stackpole  upon  this  occasion^  have  had  considerable 
weight. 

I  condemn  this  property  as  lawful  prize  to  the 
Statira. 


Sipumher  tOtb.  jj^^   RoSCIO,    J.  JoSC  CaTTOC,    MastCT. 


Sentence — Dr.  Croke. 

cithnfiirda.  HpHIS  Tcssel  was  taken  close  io  the  Western 
lu^^ioit  X  Islands  on  the  15th  June,  by  the  Dov&r,  the 
^ir^re.'^  Melpomene  and  the  Begulus  being  in  sight,  and  or- 
j«te^,  there  dcrcd  for  Holtfax,  under  the  care  of  a  prize-masten 
conduct  OD  the  Upon  her  voyage  to  this  port,  upon  the  29th  of  June, 
ton.        ^^   she  was  cast  away  at  one  o'clock   in   the  morning 

about  fifteen  leagues  to  the  eastward  of  this  port, 
near  Paper  Head  harbour,  and  the  materials  of  the 
wreck  were  sold  by  the  prize-master  for  j?90  to  a 
man  who  lived  near  the  spot,  and  as  a  consideratioa 
for  bringing  him  and  the  crew  to  Hal\fax.  If  Ais 
vessel  had  been  brought  into  port,  the  Court  vfoald 
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have  to  decide  upon  the  condemnation  or  restitution  of 
the  property^  but  it  is  an  unfortunate  case  in  which 
the  whole  property  has  perished,  except  a  small  part 
of  the  wreck  which  was  disposed  of,  under  the  neces- 
sity of  the  circumstances,  for  a  small  sum.  The  only 
question  therefore  which  remains  is,  whether  the  cap- 
tors are  liable  to  make  good  the  loss  to  the  claimants. 
To  determine  this  question  it  has  not  to  decide  whether 
the  property  would  have  been  ultimately  liable  to 
restitution  to  the  claimants,  but  merely  whether  there 
was  a  justifiable  cause  of  seizure,  and  no  fault  in  the 
captors  afterwards. 

Under  the  general  rules  f>f  law,  which  are  not 
peculiar  to  this  country,  but  belong  to  most  others, 
where  the  possession  of  property  is  founded  in  injus- 
tice^ the  possessor  is  even  liable  for  unavoidable  acci- 
dents :  but,  where  there  was  a  just  cause  of  seizure,  the 
captor  is  not  answerable  for  misre  casualties,  but  only 
for  misconduct  or  voluntary  neglect. 

It  might  at  once  be  pronounced  to  have  been  a 
justiable  seizure  in  this  case,  if  from  the  state  of  the 
papers  found  on  board  the  ship  it  appears  to  have 
been  a  case  for  further  proof.  This  vessel  was  pur- 
chased from  the  enemy  since  the  commencement  of 
the  war,  but  there  is  no  bill  of  sale,  or  any  one  docu- 
ment to  prove  the  title.  There  are  other  deficien- 
cies and  reasonable  grounds  for  suspicion  of  the 
reality  of  any  transfer  which  have  been  pointed  out 
by  the  counsel  for  the  captors ;  with  these  defects  in 
the  documents  of  the  vessel,  it  was  the  duty  of  Hit 
Majesty's  cruizers  to  seize  and  bring  this  vessel  for 
examination,  and  since  their  omission  to  put  on  board 
sufficient  proof  of  their  property  waa  the  fault  of  the 
owners  themselves,  no  blame  can  he  imputed  to  the 
captors. 

But  though  the  original  cause  of  seizure  was  jus- 


The  RosoTO. 

Septemter  SOth» 
1813* 
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He  RosoM.     iifiable^  the  captors  would  be  answerable  for  losses 

which  were  occasioned-  by  their  wilful  misconduct 


SOtlif 

IMS.  or  gross  neglect.  A  fair  case  is  stated  in  the  prize- 
master's  aflSdavit^  that  on  the  18th^  tbcy  made  land 
130  miles  to  the  east  of  Halifax ;  that  they  proceeded 
along  the  coast  till  the  next  day*  about  twelve 
o'clock^  when  they  fell  in  with  the  brig  Mexander, 
just  from  Halifax.  Being  a  stranger  to  the  coasf  be 
went  on  board  her  for  information,  and  was  told  b^ 
the  master  to  steer  west  and  by  norths  and  that 
Halifax  was  ninety-five  miles  distant.  Upon  whidi 
he  steered  directly  west,  which  was  one  point  farther 
off  the  land,  and  kept'  that  course  till  one  o'clock, 
when  they  struck  upon  a  reef;  that  an  inhabitant, 
Gasper  Ctanser,  furnished  a  vessel  to  transport  him- 
self and  the  crew  to  Halifax  for  twenty  pounds,  in 
lieu  of  which  he  left  with  him  the  wreck  of  the  ves- 
sel which  was  going  to  pieces. 

It  appears  therefore  that  the  prize-master  used 
every  caution  and  prudence  for  the  safety  of  the 
vessel  which  the  case  would  admit  of. 

This  is  not  contradicted  on  the  part  of  the  clsiffl 
ant,  nor  is  any  misconduct  or  negligence  of  the  cap- 
tors alledged  on  his  behalf,  thougb  the  master 
was  on  board  th^  whole  time,  and  he  has  stated  other 
instances  of  misconduct  respecting  the  plunder  of  tlie 
trmiks,  and  an  accusation  of  the  captors  having  sold 
the  materials  of  the  wreck  below  their  value. 

I  pronounce  therefore  against  the  claim  for  da- 
mages, and  direct  the  proceeds  of  so  much  of  flie 
wreck  as  mey  have  been  saved  after  payment  of 
Clauser  for  his  services,  to  be  applied  to  the  paymeot 
of  captors*  expenses.-^ As  to  the  rest  of  the  expensOj 
as  this  is  an  unfortunate  and  losing  case  on  til 
sides,  each  party  must  be  contented  to  pay  thrir 
own. 
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The  Flight,  Kelly,  Master.  ***i'Ss['^' 

rW^HlS  was  a  case  of  joint  capture^  upon  petition   VesscUa«8od- 

■  J  r  r  r  ated  for  a  block- 

-"-  on  behalf  of  the  Statira  against  the  Spartan,  a^ie,  mtiued  to 
It  18  stated  that  the  Statira,  under  the  command  of  of^renewj^ 
Hayard  Stackpole,  Esq.  made  a  part  of  the  squadron  Sri^iTal*!^ 
under  Sir  John  Borlase  Warren,  which  was  em-  »n<*»«««d there. 
plojed  in  carrying  on  the  blockade  of  the  Chesapeake, 
with  the  Spartan  commanded  bj  Edward  P.  Brenlon, 
Esq.  and  was  associated  with  the  blockading  squa- 
drouj  co-operating  in  the  various  services;  the  Statira 
being  employed  in  the  upper  part  of  the  bay,  and  the 
Spartan  at  the  entrance.  That  the  boats  of  the  Fic- 
torioiis  chased  on  shore  a  schooner  called  the  Flight, 
aod  after  she  had  bilged  on  the  shore^  and  was 
wrecked^  the  boats  ^  of  the  Spartan  saved  from  the 
wreck  divers  goods^  which  had  been  condemned  in 
this  Court ;  and  that  the  Statira  was  entitled  to 
f}iare  by  reason  of  having  been  associated  in  carrying 
on  the  blockade  with  the  Spartan.  An  answer  to 
this  petition  has  been  given  on  behalf  of  the  Spartan, 
Emitting  the  truth  of  the  facts  as  there  set  forth. 
The  King's  Advocate  argued  in  support  of  the  Peti- 
tiouj  and  the  Solicitor  General  for  the  Spartan.-^ 

Sentence. — Dr.  Croke. 

The  statement  of  facts  in  this  case  is  admitted  on 
both  sides.  The  claim  of  the  Statira  to  share  in  this 
capture  is  not  founded  upon  any  actual  assistance 
reodered,  or  upon  any  constructive  aid  from  a  joint 
chasings  or  even  from  being  in  sight,  but  upon  tfat 
sole  foundation  of  the  two  vessels  having  been  at  the 
time  engaged  in  a  conjunct  service.  The  general  rule^ 
that  vessels  associated  are  all  intitled  to  share  in  cap- 
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TheFuaiT.  turcs  made  bj  any  of  the  squadron^  which  has  beea 
(October  16^  ^""^  Stated  bj  His  Majesty's  Advocate^  has  beeo  ad- 
1819.  mitted  by  the  Solicitor-general^  but  he  alledges  that 
in  point  of  law  they  do  not  apply  to  this  case,  for  two 
reasons — First,  that  this  prize  was  a  wreck  on  shore, 
not  captured  afloat,  but  on  the  territories  of  the 
enemy.  Secondly,  upon  a  late  decision  in  the  High 
Court  of  Appeals,  the  Nordstem,  Samsing,  that  tins 
Tessel  being  an  enemy's  yessel,  was  not  captured  for 
a  breach  of  the  blockade ;  that  the  only  object  of 
the  blockade  of  the  Chesapeake  was  the  capture  of 
neutral  vessels,  and  since  that  was  the  onlj  purpose 
of  the  association,  this  capture  was  foreign  to  it| 
and  none  of  the  associated  vessels  were  intitled  to 
share. 

The  first  of  these  objections  is  very  slight.  The 
transaction  was  cominenced  upon  the  sea,  by  the 
boats  of  the  Victorious,  which  chased  the  vessel  oo 
shore.  Being  originally  a  marine  pursuit  it  did  oot 
change  its  character  by  the  mere  circumstance  tbtt 
the  actual  seizure  was  made  on  shore.  It  was  si 
much  a  naval  prize  as  if  the  capture  had  been  com- 
pleted at  sea.  Generally  speaking,  it  is  not  usually 
permitted  to  commanders  of  vessels,  and  priTtteen 
•  are  expressly  prohibited,  to  seize  private  property  oo 
shore :  but  it  never  could  be  contended  that  it  would 
be  unlawful  to  take  possession  of  the  property  of  an 
enemy  which  they  had  pursued  at  sea,  merely  becaose 
they  had  driven  it  to  land.  So  the  grant  of  the  be- 
nefit of  prize  to  the  captors  is  limited  to  prizes  taka 
at  sea  and  to  public  property  on  land,  yet  it  could 
not  be  pretended  that  this  circumstance  would  oost 
them  of  their  right,  from  its  being  private  property 
on  shore. 

The  second  objection  had  rather  more  plausibilitf* 
It  was  laid  down  in  the  case  of  the  NordUtem,  that  to 
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iDtitle  vessels  to  share  as  joint  captors  upon  the  sole 
ground  of  the  unity  of  an  enterprize^  '^  it  is  not  suffi* 
cient  a  joint  enterprize  should  exist  at  the  time^  ex* 
cept  it  expressly  refer  to  the  capture  in  question^  or 
in  other  words^  that  the  capture  grow  out  of  the  puv^ 
pose  and  object  for  which  the  parties  ha?e  beea 
united^  and  be  the  joint  produce  of  an  actual  co- 
operation^ and  the  object  of  union."  It  was  there- 
fore argued  that  the  sole  object  of  this  blockade  being 
the  capture  of  neutral  vessels^  the  capture  of  enemy's 
property  was  not  within  the  object  of  the  enterprize; 
And  the  counsel  relied  upon  the  general  nature  of 
blockades,  and  upon  some  observations  which  were 
made  by  this  Court  in  the  Orion. 

The  principle  laid  down  in  the  Nordstem  appeai^s 
to  me  to  be  new  ;  it  seems  very  likely  to  lead  to  a 
great  deal  of  litigation^  since  it  may  frequently  be  a 
nice  point  to  ascertain,  in  particular  cases,  what  is  the 
object  of  an  expedition,  and  how  far  any  given  cap* 
ture  may  come  within  it.  It  would  often  be  attended 
with  considerable  hardship.  Suppose  a  squadron 
was  dispatched  upon  apy  expedition  in  its  object  ex- 
clusively military^  as  to  follow  a  French  fleet  across 
the  Atlantic  ;  if  a  rich  merchant  vessel  were  taken  by 
one  of  the  ships  accidentally  out  of  sight  of  the  others, 
it  would  scarcely  be  equitable  that  they  who  were  as- 
sociated for  every  purpose  of  sharing  in  the  hazard^ 
the  warlike  exertion,  and  the  real  danger  of  the  expe- 
dition, should  be  excluded  from  partaking  io  such 
benefits  as  fortune  should  throw  in  their  way,  with- 
out any  hazard,  exertion,  or  danger  at  all.  To  ad» 
here  to  the  principles  laid  down  in  that  case,  this 
Court  is  undoubtedly  bound ;  but  under  the  view 
which  I  am  enabled  to  take  of  it,  I  should  not  be  in- 
clined to  extend  it  beyond  its  fair  limits.     I'^observe 

go 
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October  16tb« 
181S, 
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:  J". 


The  FiioaT.     that  Sir  WiUiam  Scott,  id  the  case  of  the  Forsigheid* 

considers  that  case  as  admitting  that  ships^  captured 
for  a  breach  of  blockade^  would  be  the  joint  prize  to 
the  whole  fleet  employed  in  that  service.  It  is  ac- 
knowledged that  this  was  a  general  and  strict  block- 
ade, as  well  commercial  as  military,  and  that  these 
vessels  were  associated,  and  co-operating  in  carrying 
on  the  various  services  of  the  blockade,  the  Slatira 
being  employed  in  the  upper  part  of  the  bay,  and  the 
Spartan  stationed  at  the  mouth;  but  it  is  argued 
that  this  vessel  was  not  taken  for  a  breach  of  the 
blockade,  but  as  an  enemy's  vessel  merely,  which  was 
therefore  a  capture  unconnected  with  the  blockade. 

However  ingeniously  this  point  may  have  been 
argued,  it  is  not  tenable  :  though  the  seizure  of  neu- 
tral vessels  is  one  effect  of  the  blockade,  it  is  not  the 
only  or  even  the  principal  object ;  it  is  the  design  of 
a  blockade  perfectly  to  stop  up  the  port  of  an  enemy, 
and  to  prevent  all  ingress  or  egress  whatever,  as  much 
of  the  enemy*s  own  vessels  as  those  of  neutrals.  By 
a  blockade  the  port  is  hermetically  sealed,  as  it  was 
strongly  and  metaphorically  expressed  by  the  learned 
Judge  of  the  High  Court  of  Admiralty,  by  a  term  in 
chemistry,  when  the  mouth  of  a  vessel  is  so  perfectly 
stopped  by  welding  the  glass  itself,  that  not  even  a 
particle  of  air  can  escape;  so  blockading  ships  are  to 
prevent  all  vessels  of  every  description  frooi  departing 
or  going  in.  The  observations  in  the  opinion  given 
by  this  Court  in  the  Orion,  do  not  apply  to  this  case. 
It  was  the  foundation  of  the  right  of  capture  which 
was  there  spoken  of,  not  the  olyect  of  a  blockade ;  it 
was  therefore  observed  that  the  right  of  capturing 
neutrals  was  founded  merely  upon  the  blockade  itself 
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Mrhilst  the  right  of  taking  the  enemy's  vessels  depended 
upon  the  general  state  of  war :  but  it  was  there  stated^ 
that  even  with  respect  to  the  enemj,  a  blockade  is  a 
disposal  of  naval  forces  to  render  the  capture  of  his 
property  more  easy^  and  it  was  therefore  in  fact  ad-^ 
mitted  that  the  capture  of  the  enemy's  vessels  was  an 
object  of  the  blockade. 

I  am  of  opinion  that  the  capture  of  vessels  belong- 
ing to  the  enemy  was  a  part  of  the  purpose  for  which 
these  vessels  were  associated^  and  therefore  I  admit 
the  allegation  given  on  behalf  of  the  Siatira^  and 
pronounce  her  to  have  been  a  joint  captor  of  this 
cargo. 


Tlie  Fliort. 

October  16tb« 
1819. 


Edphemia^    J.  M.  de  Marias,  Master. 


Ocfhtr  i6th, 
1813. 


Sentence — Dr.  Croke. 


I 


rriHE  vessel  and  cargo  are  claimed  by  the  master 
-■-  for  Matteo  Lorenzo  Murphy,  of  Vera  Cruz, 
admitted  to  be  a  Spanish  subject.  The  cargo  consists 
of  1 1^000  quintals  of  copper^  and  96  quintals  of  Cam^ 
peachy  wood^  besides  the  adventures  of  the  master 
mod  the  mate.  They  sailed  on  the  27th  of  June  from 
Campeachy  to  Jamaica,  but  were  to  touch  at  tbe 
Havannah  to  receive  furthei^  instructions  from  the 
owner's  agents^  and  by  whonof  they  were  directed  to 
proceed  to  Boston,  as  he  was  informed  that  the  cop- 
per could  not  be  imported  into  Jamaica.  On  the 
5th  of  Jugust  they  sailed  from  the  Havannah  and 
were  taken  in  their  passage  to  Boston.         / 

«o2 


Unmanufac^ 
tared  copper 
going  to  a  port 
of  naral  cqoip* 
nutnt,  contra- 
band.   Ship  re* 
ttortd  with 
costs  and  ex- 
penses, as  being 
•  new  queitioD. 
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1^  The  principal  question  in  this  case  is,  whether  the 

L    copper  is  to  be  considered  as  contraband. 

Oeiobtr  iM»         There  are  no  treaties,  that  I  am  aware  of,  now  ex- 

1813 

isting  between  the  United  Kingdom  and  Spain  to  set- 
tle what  shall  be  deemed  contraband.  By  the  decla- 
ration of  war  in  1803,  all  preceding  treaties  w«re  an- 
nulled. By  His  Majesty's  Order  in  Council  of  the 
4th  July  180S,  it  was  ordered  that  all  hostilities 
against  Spam  should  cease.  I  am  not  informed  that 
any  subsequent  treaties  have  been  entered  into  which 
apply  to  this  subject;  none  at  all  indeed  appear,  ex- 
cept mere  conventions  relating  to  the  conjunct  war. 
The  relations  of  friendship  between  the  two  natimis 
depend  therefore  upon  this  Order  in  Council.  The 
4th  article  declares  "that  all  ships  and  vessels  be- 
longing to  Spain^  which  shall  be  met  at  sea  by  His 
Majesty *8  ships  and  cruisers,  shall  be  treated  in  the 
same  manner  as  the  ships  of  states  in  amity  with  His 
'  Majesty,  and  shall  be  suffered  to  carry  on  any  trade 
now  considered  by  His  Majesty  to  be  lawfully  carried 
on  by  neutral  ships."  The  determination  of  what  is 
contraband  is  left  to  the  general  law  of  nations. 

The  relaxation  of  the  general  rule  of  contraband, 
that  what  is  the  native  produce  of  the  exporting 
counry  is  a  rule  of  convention  chiefly,  it  was  ex- 
pressly stated  in  the  case  of  the  Stadt  Embden^,  on 
the  authority  of  the  Med  Goods  Hielp,  not  te  be  a 
general  principle ;  and  has  chiefly  been  admitted  \rj 
express  treaty,  and  in  favour  of  the  northern  states  of 
Europe^  most  of  whose  native  commodities  are  of  a 
contraband  nature. 

The  general   principle  upon  which   questions  of 
•    contraband  depend  are  clear,  the  only  difficulty  con- 
sists in  the  application  to  particular  cases.    To  supply 

•  1  Rob.  129. 
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the  enemy  with  implements  of  war  is  universally  a  de- 
parture from  neutrality ;  what  commodities  shall  be 
considered  as  coming  within  that  description^  has  been 
much  contested  between  nations  at  war^  and  those 
which  have  continued  in  peace.    Arms  and  some  other 
articles  of  direct  use  in  warfare  have  been  allowed  to 
be  contraband  without  dispute;  it  is  another  class  of 
commodities^  which  have  their  use  as  much  in  the  or- 
dinary commerce  of  peace  as  in  the  affairs  of  wary  which 
have  been  the  subject  of  contention.    Of  this  kind  are 
all  metals^  including  that  which  is  now  tinder  the  con- 
sideration of  this  Court.     Respecting  such  articles^ 
the  rule  laid  down  by  GroUus,  which  is  founded  in 
j  ustice  and  good  sense^  has  been  looked  up  to  as  the 
safe  guide  of  decision^   destinguendus    belli  status. 
The  situation  and  means  of  the  belligerent  countries^ 
and  the  course  of  any  given  war^  and  the  objects  of 
attack  and  defence^  will  clearly  point  out  the  hostile 
wants  of  each  party^  and  the  articles  by  whieh  he  may 
be  assisted  in  opposing  his  enemy^  or  defending  him- 
self; thc^  articles  therefore  which  compose  the  list  of 
contraband^  mast  vary  from  time  to  time  with  the 
changes  and  revolutions  of  nations^  in  their  territories^ 
their  manners  and  pursuits,  and^  above  all^  in  the 
science  of  war.    When  from  those  charges^  an  article 
which  before  was  innocent^  becomes  of  great  use  in 
'war^  it  immediately  is  clothed  with  the  character  of 
contraband.     The  principle  continues  immoveable^ 
but  the  variation  of  circumstances  may  bring  new  ar- 
ticles within  the  range  of  its  application.     Whatever 
becomes  of  military  use  to  an  enemy^  becomes  imme- 
diately contraband.     The  invention  of  gunpowder 
added  a  vast  accumulation  to  the  catalogue.    In  more 
modern  days,  when  wars  have  assumed  a  naval  char 
racter^   articles  decidedly  of  use  in  military  naval 
equipment^  after  some  opposition  from  interested  neu- 


The 

EuPHBMtA. 

OcMer  16th, 
1613. 
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*""«         tralf,  are  universally  admitted  to  be  contraband.    An 

„ L    improvement  Las  been  latelj  made  in  the  mode  of 

ocicber  uih,     building  ships  by  sheathing  them  with  copper ;  it 

can  scarcely  therefore  be  disputed  that  copper^  which 
is  now  a  regular  naval  store  in  all  public  arsenals  for 
building  ships  of  war^  is  become  of  a  contraband  na^ 
ture ;  indeed  it  appears  to  have  been  so  even  before  it 
was  applied  to  that  use^  and  is  enumerated  amongst 
contraband  articles  in  several  treaties  and  public  do- 
cuments, such  as  in  the  treaty  between  Englatul  and 
Holland  in  1625,  the  King*s  proclamation  against 
Spain  in  1625,  and  many  others. 

The  contraband  quality  of  this  article  cannot  be 
doubted,  though  no  decided  case  is  found  respecting 
it  upon  the  general  law  of  nations ;  that  of  the  Chat' 
lotiCy  FochSj  arose  upon  the  construction  of  the 
Swedish  treaty  :  it  came  indeed  before  this  Court  in 
the  case  of  the  Express,  Haskett,  but  was  not  fully 
considered,  as  there  was  ground  to  condemn  the 
vessel  for  breach  of  blockade. 

Copper  in  every  state  and  in  every  form  may  be  ap- 
plied to  innocent  as  well  as  to  noxious  purposes ;  even 
in  plates  and  bolts  for  sheathing,  it  is  as  much  appli- 
cable to  merchant  vessels  as  to  those  of  war,  and  ia 
its  rudest  state  it  is  a  material  which  may  easily  be 
converted  to  hostile  purposes ;  it  is  materia  per  $e 
hello  apta.  We  must  look  farther  therefore  than  to  the 
mere  state  of  the  metal  before  it  can  be  pronounced 
contraband  or  otherwise.  In  the  case  of  the  the  Dt 
Hoop,  Witzes,  decided  in  the  High  Court  of  Admiralty 
14th  of  July,  1801,  but  not  repotted  in  Jiobinson's 
and  was  produced  under  an  affidavit  in  Court,  under 
Reports ;  steel  of  which  a  sword  had  been  made, 
the  circumstances  of  the  case  was  pronounced  not  to 
be  contraband.  Referring  back  therefore  to  the  rule 
of  Gratius,  we  may  lay  it  down  as  a  general  principle^ 
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that  whenever  there  is  a  moral  certainly^  or  a  strong  I'be 

legal  presumption^  that  a  cargo^  or  part  of  a  cargo^  ^ 

of  this  article^  is  intended  to  be  applied  to  naval  mili-     October  teih, 
tary  purposes^  it  is  then  contraband^  and  not  other* 
wise. 

Thus^  if  a  cargo  of  copper  in  sheets  and  bolts  was 
going  to  a  port  where  ships  of  war  were  built  and 
refitted^  this  presumption  would  be  sufficient  to  con- 
demn it.  In  the  present  state  of  America^  which 
claims  to  be  a  naval  power  with  whom  all  mercantile 
navigation  is  now  prohibited^  when  all  vessels  which 
are  capable  are  converted  into  privateers  and  are  fitting 
out^  as  well  as  public  ships,  along  the  whole  extent 
of  the  coast,  every  port  in  the  United  States  must  be 
considered  as  a  port  of  naval  military  equipment,  and 
every  article  of  ship  building  to  be  of  a  hostile  cha- 
racter. Besides,  at  Charlestovm,  near  Boston,  the 
destination  of  this  vessel,  there  is  a  regular  public 
yard  for  building  of  ships  of  war. 

The  exemption  of  raw  materials  is  rather  an  indul- 
gence than  of  strict  right ;  it  is  not  universal.  Hemp 
is  a  raw  material  in  its  lowest  state,  and  must  be 
made  into  cordage,  ropes,  and  then  cables,  before  it 
can  be  applied  to  rigging  and  other  naval  uses.  Sul- 
phur, nitre,  pitch,  and  tar  are  raw  materials.  In 
some  treaties,  as  in  that  between  Spain  and  the  Em- 
ptror,  in  1725,  all  things  useful  in  war,  manufactured 
or  unmanufactured,  are  declared  to  be  contraband. 

It  is  on  account  of  there  being  a  greater  or  equal 
probability  of  an  innocent  than  of  a  noxious  applica- 
tion, that  raw  materials  have  generally  been  exempted 
from  the  penalty  of  contraband.  The  more  remote  the. 
state  of  the  article  from  the  form  in  which  it  could  be 
applied  to  military  purposes,  the  less  was  the  presump- 
tioo  of  an  intention  of  such  application ;  but  I  appre- 
hend that  this  is  principally  a  rule  of  eyidence^  not  ia 
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Tiw         all  cases  of  positive  and  ioefitable  conclosion,  and 
mu»t  gite  way^  eipeciallj  where  there  are  no  deciskms 


Oee^her  t6^,     t^  fhe  cootrarj^  to  more  direct  proof.     Suppose  a 

cargo  of  iron  in  its  rudest  state  was  going  direct  to 
a  cannon-foundery  of  the  enemy,  professedly  to  be 
cast  into  guns  and  cannon-balls  ;  I  apprehend  that  it 
would  be  liable  to  confiscation^  unless  the  profisioa 
of  a  treaty  intervene. 

If  then,  from  the  facts  which  appear^  there  is  any 
reason  to  believe  that  the  unmanufactured  article 
would  be  manufactured,  and  applied  to  hostile  por« 
poses^  we  should  not  hesitate  in  pronouncing  it  coo* 
traband.  The  most  innocent  commodities,  even  pro- 
visions, under  these  circumstances  are  contraband. 

Though  copper  may  be  said  to  be  of  promtscnom 
use,  it  is  not  so  much  so  as  iron,  in  whose  fiivoor  tkii 
rule  has  been  principally  introduced  ;  for  one  article 
of  common  life  which  is  made  of  copper,  there  are 
one  hundred  formed  of  iron ;  for  one  coppersmith, 
blacksmiths  innumerable  are  to  be  found  in  everj 
country.  But  for  naval  purposes  a  very  large  quta- 
tity  of  copper  is  used ;  there  is  therefore  a  greater 
general  probability  that  copper  will  be  employed  for 
naval  uses,  than  there  is  with  respect  to  iron. 

This  probability  is  encreased  when  the  state  of  the 
war  renders  it  an  article  of  great  importance  to  the 
enemy  in  preparing  his  military  operations,  as  in  the 
case  of  the  United  States,  which  profess  to  be  a  ma- 
ritime power,  equally  bent  upon  increasing  their  navj, 
and  upon  contesting  the  palm  of  glory  with  Great 
Britain  upon  her  own  element :  to  such  a  natioD 
copper  is  an  article  of  the  first  importance  ;  the  du- 
ration of  their  ships,  the  length  of  their  expedi- 
tions, the  swiftness  of  their  vessels,  their  imcility  tf 
attack,  defence,  and  iight,  depend  upon  a  supplj 
of  it. 


1813. 
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It  is  notorious  that  there  is  a  great  want  of  this  ar-  The 
tide  in  the  United  States.  Whilst  their  own  terri-  "^'"''*' 
tories  supply  almost  every  other  material  for  ship-  0(Meri6(h. 
building,  copper  cannot  be  procured  there  ;  they  have 
no  mines^  or  at  least  none  are  worked.  It  would  be 
difficult  if  not  impossible  for  them  ix}  procure  it 
tnafmfactured  for  the  immediate  use  of  their  navy. 
Sweden^  the  country  which  deals  most  largely  in  it^ 
is  expressly  prohibited  by  its  treaty  with  Great  Bri- 
tain. No  other  nation  can  import  it  without  danger 
of  confiscation.  They  are  reduced  therefore  to  the  ne- 
cessity of  importing  the  unmanufactured  material ; 
they  have  founderies  where  it  can  be  manufactured 
for  every  use  which  they  can  require.  If  they  had 
not  the  means  of  manufacturing  it  general ly»  for  what 
object  was  it  imported  at  all^  since  without  further 
preparation  it  would  be  useless  for  any  purpose  ?  If 
they  can  manufacture  it  for  one  purpose,  they  can  for 
another. 

By  the  report  of  the  gentlemen  who  have  been  ap* 
pointed  to  examine  this  article^  it  appears  to  be 
copper  in  the  first  rude  state  in  which  it  is  first  fused 
from  the  ore  ;  that  in  its  present  state  it  is  not  mal- 
leable, but  that  it  might  be  rendered  perfectly  mal- 
leable and  fit  for  rolling  into  sheathing  copper^  or 
any  other  naval  purpose^  by  the  easy  process  of  a 
double  fusion  ;  that  the  experiment  has  actually  been 
tried^  and  it  appeared  that  by  once  melting,  bolts 
were  made  which  were  malleable  in  some  degree,  and 
that  after  a  second  melting,  in  a  rude  and  unscientific 
manner,  a  bar  was  found  which  was  perfectly  mal- 
leable. It  appears  likewise  that  copper  in  the  same 
state  is  received  as  a  naval  store  in  the  King*8  naval 
yard  at  Portsmouth,  where  it  is  manufactured  for  all 
the  purposes  of  naval  equipment. '  The  quantity  too 
it  large,  it  consists  of  11,000  quintals^  and  the  prime 
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The         cost  was  18,976  dollars.     It  has  been  stated  to  be 

'     sufficient  for  sheathing  a  first  rate  man  of  war,  and 

Oeukerieth,     that  a  vessel  of  the  line  is  now  actually  building  at 

Charles  Town  near  Boston. 

I  am  of  opinion  therefore  that  under  all  the  cir- 
cumstances  of  the  present  war  with  the  United  States, 
copper  in  its  unmanufactured  state  must  be  considered 
as  contraband,  but  as  this  is  in  some  measure  a  new 
question,  and  the  claimant  may  have  been  misled  in- 
voluntarily, and  without  any  intention  of  violating 
the  law  of  nations,  from  a  general  understanding  that 
raw  materials  are  not  comprehended  in  the  class  of 
contraband,  I  condemn  the  cargo,  but  direct  the 
vessel  to  be  restored  to  the  owner,  together  witb  his 
costs  and  expences,  as  was  done  in  the  case  of  the 
Jonge  Margaretha.  Rob.  1. 196. 


9n.  16, 1815  The  Jerusalem,  Panageas  Cacori. 

Copper  con-  HPHIS  was  a  Greek  ship  belonging  to  Lazaro  Ni- 
Sd^aio  b!l^^  ^^*^^^*  (^^^(^rai  ofldra,  in  the  Morea,  and  claim- 

longingtootbcr  gj  ^y  Nicolas  Ciclileras,  the  supercargo.  She  was 
toi^d.  Freight  taken  on  a  voage  from  the  Havanna  to  Boston^  with 
aiiowedto  the   a  cargo  belonging  to  different  persons  on  freight 

A  question  arose  with  respect  to  some  copper  in 
bars,  which  was  claimed  for  Mr,  Drake  of  the  Ha- 


neutral  matter. 


vanna. 


Sentence. 

It  is  admitted  that  the  copper  is  of  the  same  qua- 
lity with  that  in  the  Euphemia.  It  is  therefore  lia- 
ble to  be  condemned.  It  composes,  however,  bot 
a  small  part  of  the  cargo,  and  is  under  the  same 
general  favourable  circumstances  with  ili^Eupham. 
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In  the  Neptune's  Lamp^  iu  3  Rob.  108,  under  similar 
circumstances,  the  High  Court  of  Admiralty  de- 
creed the  master  his  freight  and  expences,  a  prece- 
dent which  I  think  it  proper  to  follow  upon  the  pre- 
sent occasion. 


The 

JnUIALBM. 

(M.  16,  1819. 


The  Republican,  Beaupin. 
Sentence. — Dr.  Crake. 

'THHIS  vef?sel  and  cargo  sailed  from  New  York  upon 
-■-  the  9th  of  July  last,  and  were  captured  upon  the 
11th.  In  this  and  several  other  cases,  which  depend 
upon  the  question  of  the  blockade  of  that  port,  fur- 
ther proof  was  directed  to  be  brought  both  by  the 
captors  and  claimants  upon  that  point,  and  which 
has  now  been  produced. 

This  is  a  mere  question  of  fact,  whether  the  port 
of  New  York  was  actually  blockaded,  with  a  suffi- 
cient notification  to  the  parties,  to  be  charged  with 
it,  at  the  respective  periods  which  can  affect  this 
vessel. 

These  are,  the  time  of  sailing,  and  the  time  of 
loading. 

We  have  therefore  to  ascertain  when  the  notifica- 
tion was  given,  and  when  the  blockade  de  facto 
really  commenced. 

As  to  the  notification,  on  the  20th  of  March^  the 
Prince  Regent  published  the  Order  in  Council  for 
the  blockade  of  this  port.  In  that  order  it  was 
stated,  that  notice  of  the  blockade  had  already  been 
given  to  the  ministers  of  neutral  powers  residing  in 
IdOndon;  but,  independent  of  those  specific  commu- 
nications, the  order  itself,  published  in  the  official 
Gazette  of  the  British  government,  was  in  itself  a 
general  notification.  It  was  the  duty  of  the  govern- 
ments of  the  respective  neutral  countries,  and  their 
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RmFVMCAir.    roinwters,  to  make  it  known  to  tKeir  ovtd  subjects. 

After  a  reasonable  time  for,  that  purpose,  the  BelHge- 
rent  power  has  a  right  to  charge  them  with  that 
knowledge.  If  no  such  communicatioa  had  been 
actually  made,  it  is  the  fault  of  their  owe  gofen- 
ments,  which  alone  are  answerable  for  the  conse- 
quences of  their  own  n^lect ;  if  the  want  of  this 
communication  from  their  own  govemqients,  or 
of  any  more  specific  notification  than  the  order 
in  the  gazette,  could  exempt  neutral  subjects 
from  being  affected  by  a  blockade,  every  blockade 
might  be  defeated.  A  period  of  four  months  bad 
elapsed  from  the  public  notification  to  the  sailipgof 
this  vessel,  which  was  abundantly  sufficient  for  the 
arrival  of  the  Order  in  America,  and  for  notice  t$ 
have  been  given  by  neutral  govemoients  to  tbeir 
subjects  there  resident.  But  there  is  a  special  proof 
in  this  case,  that  the  order  was  generally  known  in 
the  United  Slates ;  for  it  appears  that  it  was  publislh 
ed  at  full  length  iu  newspapers  printed  at  New  York 
on  the  6th  of  May.  The  certificates  which  ba?e 
been  produced  from  the  Swedish^  the  Russitm,  the 
Spanish^  and  the  Portuguese  consuls,  bearing  date 
about  the  20th  of  June^  that ''  they  had  received  no 
notification  of  the  blockade,"  may  be  laid  oat  of  the 
case.  If  they  mean  a  specific  communication  to 
themselves  from  the  British  government,  it  was  not 
required  by  the  law  of  nations;  the  public  notifica- 
tion was  sufficient,  and  if  no  information  had  beet 
given  them  by  their  own  governments,  the  subjects 
of  those  respective  countries  can  receive  no  prote^ 
tion  from  the  omission  of  a  more  official  communica- 
tion, which  after  the  public  notification  of  the  BritiA 
government,  would  have  beea  scarcely  necessary. 

It  has,  however,  been  argued  by  the  Solicitor- 
General,  that  since  to  constitute  a  blockade,  there 
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it  be  an  actual  iDvestment,  that  this  notification  rj^pcblicah. 
I  not  enough ;  that  as  it  was  some  time  before  the 
lal  blockade  could,  and  really  did  take  place, 
irther  notification  should  then  have  been  given, 
t-it  had  commenced  de  facto;  for  since  neutral 
sels,  notwithstanding  the  notification,  might  enter 
port  without  any  breach  of  a  blockade,  till  an 
aal  investment  took  place,  it  was  right  that  they 
uld  be  informed  precisely  when  that  privilege 
sed,  and  their  vessels  would  be  liable  to  cap- 

rindeed  the  British  government  had  given  notice 
\  blockade  intended  to  be  instituted  at  an  indefi- 
future  period,  and  had  suffered  any  considerable 
t  to  elapse  without  taking  any  measures^  to 
zi  it,  there  might  be  some  foundation  for  this  ar* 
lent  The  uncertainty  of  the  time  when  it  was 
ommence,  would  operate  as  a  trap  upon  neutrals, 
»s  a  more  specific  notice  was  afterwards  given 
be  real  investment :  but  such  is  not  the  present 
^  In  the  Order  in  Council,  neutral  nations  are 
rmed,  that  the  blockade  was  to  commence  imme- 
'ely.  It  states  that  orders  had  been  given  to  the 
imauders  to  invest  the  ports  with  a  competent 
16.  These  orders  would  reach  the  British  com- 
iders  as  soon  as  the  notification  of  them  could 
ve  in  America.  It  was  known  that  this  was  not 
smpty  menace,  and  that  these  were  the  means  of 
cvting  it;  there  was  a  sufficient  force  in  those 
I,  there  was  even  a  squadron  already  stationed 
New  York  when  the  order  was  issued,  and  long 
)re  it  was  received.  After  notice  that  such  or- 
had  been  given,  and  a  reasonable  time  allowed 
kbe  communication  to  be  made  to  the  com* 
iders,  neutrals  were  bound  to  presume  that  the 
:kade  woold  immediately  commence;  th^  were 
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RmBLicAw.    *^  ^^*  *^  ^^  *'  existed.    If  they  ventured  after  this  to 

enter  into,  or  to  go  out  of  the  port  in  qnestion,  it  wai 
at  their  own  peril ;  it  was  a  matter  of  hazard.  If 
their  vessels  happened  to  arrive  or  to  depart  before 
the  actual  investment  took  place,  they  were  safe,  if 
aftenvards  they  would  be  liable  to  seizure  and  con- 
fiscation; the  mere  fact,  after  the  notification,  drew 
the  line  of  demarkation  between  a  blockade  and  no 
blockade. 

As  to  the  evidence  of  the  real  investment,  it  is 
proved  that  Sir  John  Borlase  Warren^  the  com- 
mander in  chief  on  the  American  station,  on  the22d 
of  Majfy  received  an  order  from  the  Lords  of  die 
Admiralty,  to  institute  a  strict  and  rigorous  blockade 
of  New  Yorky  Charleston,  Port  JRoval,  Sawmnai, 
and  the  river  Mississippi,  and  that,  in  consequence, 
upon  the  26th  of  3/ay,  he  issued  his  proclamatiooi 
addressed  to  all  officers  and  commanders  on  that 
station,  by  every  means  in  their  power,  to  aiforce 
the  blockade  accordingly.  This  proclamation  and 
order  from  the  commander  in  chief  were  transmitted 
by  Sir  John  Beresford,  and  received  by  the  blockade 
ing  squadron  off  New  York,  on  the  22H  of  June,  and 
an  effectual  blockade  of  the  port  was  then  com- 
menced by  a  sufficient  force  off  Sandy  Hook,  aod 
the  entrance  into  hong  Island  Sound.  Sir  John  P. 
Beresfoid  has  deposed,  that,  besides  his  own  ship 
the  Poictiers,  he  took  with  him  the  Maidstone  and 
the  Nimrod,  to  reinforce  the  blockading  squadron, 
and  that  he  continued  off  New  York  from  the  Sid 
of  June,  to  the  16th  of  July,  when  he  quitted  that 
station.  Mr.  Hulbert,  the  Admiral's  secretary,  hi» 
deposed,  that  a  blockading  squadron  has  contioned 
off  ISew  Yofk,  from  the  22d  of  June,  until  the  pre- 
sent time. 
In  opposition  to  this  proof,  evidence  has  bees 
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brought  by  the  claimant  to  prove  that  no  blockade   |^,p^cA». 

existed   at  the  time  when  this  vessel  loaded  and   — — 

sailed.     Much  of  this  may  at  once  be  dismissed,  as      ^'  ^ 
relating  to  a  subsequent  period ;    as^  applicable  to 
that  time,    there    are  two  affidavits.     The   one   is 
that  of  PefiricCy  who  swears  that  he  saw  no  cruizers 
off  New  York  from  the  9th  to  the  11th  of  July.     It 
is  not  necessary  that  they  should  be  in  sight  of  the 
port;  but  if  it  is  intended  to  be  from  thence  inferred, 
that  none  were  there  stationed  to  carry  on  the  block- 
ade,  besides  the  other  evidence,  it  is  directly  con- 
tradicted  by  the  witnesses  in  this  very  case;    for 
Smilh,    who    has    been  examined    in    preparatory, 
swears,  that   the    Republican    was  chased  by    the 
Nimrod  immediately  upon  her  coming  out  of  New 
Yorky  upon  the  9th  of  July^  and  till  she  was  captured 
i^pon  the   11th.    The  other  is  an  affidavit  made  by 
two  Branch  pilots,  who,  from  their  situations  and 
profession,  may  be  supposed  to  be  persons  of  credi- 
bility, and  to  have  been  competent  to  ascertain  a 
circumstance  of  this  nature.    They  have  sworn  po- 
sitively, '*  that  the  whole  of  the  Briiish  squadron 
left  New  York  upon  the  7th  of  July^  and  that  no 
vessels  were  there  stationed  during  the  whole  month 
of  July  following."    When  we  compare  this  asser- 
tion with  the  direct  evidence  of  Sir  John  P.  Beres- 
ford,  and  what  this  very  case  affords,  we  may  learn 
what  credit  is  to  be  given  to  those  affidavits.     There 
is  besides  a  certificate  from  the  collector  of  the  cus- 
toms at  New  York,  with  a  list  of  vessels  which  had 
entered  and  cleared  out  from  that  port,  during  the 
months  of  Juni  and  July.    But  this  certificate  was 
unnecessary,  and  proves  nothing.  It  was  well  known 
and  admitted,  that  many  vessels  had  gone  in  and 
come  out  of  New  York^  during  the  strictest  time  of 
the  blockade.    It  is  impossible  completely  to  pre- 
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B^icAw  ^^^^  ^''  ^^  ^^  ^ight,  in  fog8»  in  storms,  vhen  ibe 
— — —  \vind  compels  the  bfockaders  to  retire  from  the  bar- 
Nmf.  3,  1813.    j^^^^  itself,  ships  watching  their  opportunity  may 

easily  elude  the  blockading  force.  To  render  a 
blockade  of  so  fluctuating  a  nature,  is  to  amount  to 
a  legal  relaxation,  which  would  excuse  vessels  from 
violating  it ;  the  mere  fact  that  some  vessels  had  es- 
caped is  not  sufficient ;  there  must  be  a  concurrence 
on  the  part  of  the  blockading  force — some  act  dooe 
by  them,  such  as  stopping  and  examining  vessels, 
and  letting  them  pass.     Nothing  of  this  is  proved. 

It  is  therefore  clearly  established  in  evidence,  that 
a  strict  and  rigorous  blockade  of  the  port  of  New 
Yorkf  by  a  competent  force,  did  commence  upon  the 
22d  ofJune^  and  was  in  full  execution  on  the  9th  of 
July  when  this  vessel  sailed. 

If  any  further  notification  were  necessary  than  the 
order  in  council,  which  I  cannot  admit,  it  is  proved, 
that  even  a  particular  communication  of  «Sjrr  Jolm 
JBorhse  Warren's  proclamation,*  and  his  order  to  the 
squadron  of  New  Yorky  to  inforce  a  rigorous  block- 
ade, was  given  by  Sir  John  P.  Beresford  upon  the 
22d  of  June^  the  very  day  of  his  arrival  there,  to  the 
inhabitants  of  New  York ;  for  he  states,  that  he  then 
sent  back  a  Spanish  vessel  which  had  just  come  out 
of  New  Yorky   with  an  indorsement  to  that  effect 
upon  her  log-book,  a  letter  of  notice  to  the  Spanish 
consul,  and  likewise  to  Mr.  Barclay^  the  British 
agent  for  prisoners;    The  neutral  blockade  tie  facto, 
was  therefore  known  at  New  York  immediately  upon 
its  commencement,  and  this  important  informatioo 
must  have  circulated  generally  through  the  town 
long  before  the  formal  communication  of  it  by  Mr. 
Barclay^  which  he  states  in  his  affidavit  not  to  hare 
been  till  ten  days  afterwards,  upon  the  2d  of  Jnbf. 
We  have  arrived  then  at  a  period,  when  a  complete 
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blockade  most  certainly  existed,  and  it  comprehends 
the  time  when  this  vessel  sailed.  But  it  is  now  ne- 
cessary to  enquire,  whether  it  might  not  have  actu-  ^^*  ^'  "^^* 
ally  commenced  before.  For  it  is  alledged  by  the 
claimants,  that  the  vessel  commenced  loading  be- 
fofe  that  period,  and  therefore  before  the  blockade 
commenced,  and  it  is  clear  that  a  vessel  may  sail 
out  of  a  blockaded  port  with  a  cargo  taken  in  be- 
fore the  blockade  began. 

On  ihe  other  hand  it  has  been  aigued  on  behalf 
of  the  captors,  that  a  blockade  did  actually  exist 
l>efore  the  22d  of  Juney  and  even  from  the  mouth  of 
March.  It  is  certain  th^t  a  neutral  force  had  been 
continually  stationed  off  the  port  of  New  York  from 
some  time  in  March,  but  it  appears  clearly  to  have 
been  for  mere  military  purposes,  to  watch  the 
^enemy's  ships  of  war,  and  to  capture  their  merchant 
vessels,  but  not  to  interfere  with  neutra)  comnerce. 
Ho  order  to  exclude  neutrals  was  given  by  tiie  comr 
nander  in  chief,  till  the  proclamation  of  the  26th  of 
May.  A  commodore  who  bad  the  command  of  the 
lM)uadron  off  New  York  might  indeed  have  taken 
upon  himself,  without  instructions  from  the  com- 
jBiander  in  chief,  to  issue  orders  for  blockading  tlie 
port,  but  none  such  are  proved.  And  as  to  the  mere 
fact  itself,  Mr.  Hulbert  slates  that  he  believes  that 
the  squadron  off  New  York  bad  informatioti  of  the 
Prince's  order  before  it  reached  Sir  John  R.  Wwr 
ren^  which  is  very  probable,  since  it  appeared  in  the 
New  York  paper  on  the  6th  of  May,  and  that  some 
oi  the  ships  proceeded  to  execute  it  by  capturing 
veutral  vessels.  It  was  not  therefore  generally  ctr- 
jried  into  execution  by  all  the  squadron.  Upon  this 
point  the  evidence  on  the  part  of  the  claimant  is  move 
AfttisfEU^tory  and  conclusive  than  w*hat  was  befiiM 
IMtaHtedL    There  are  affidavits  from  several  maslers  of 

2p 
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Kkp^icaw.    v®»8els,  that  they  had  been  stopped  by  the  RamUiUf 
r: — : — -"     and  other  ships  of  that  squad i*on,  and  afterwards 

suffered  to  proceed  upon  voyages,  both  out  from 
New  York^  and  upon  Hieir  return  to  that  port  at  dif- 
ferent periods,  from  March  to  the  6th  oi  June.  If, 
therefore,  some  of  the  captaitis  iipon  that  station  took 
upon  themselves  to  captui*e  neutrals  without  orden 
from  their  commanding  officers,  and  without  the 
concurrence  of  the  other  vessels  employed  upon  the 
same  service,  though  upon  the  authority  of  the 
Prince's  order,  it  could  not  constitute  a  blockade, 
but  it  must  b^  classed  amongst  those  irregular  pro- 
ceedings which  cannot  produce  any  legal  effect. 

We  are  brought  therefore  to  another  conclusioo, 
that  the  blockade  did  not  exist  prior  to  the  period 
before  assigned^  namely  the  22d  of  June ;  and  there- 
fore, if  the  whole  of  the  cargo  had  been  taken  in  be- 
fore that  time,  the  claimants  are  entitled  to  restitiK 
tion:  there  can  have  been  no  intermediate  state 
between  a  blockade  and  no  blockade. 

The  master  has  sworn  in  his  affidavit  upoo  further 
proof,  for  he  says  nothing  upon  that  subject  in  his 
examination,  that  he  commenced  loading  on  theStk 
of  JunCy  and  ended  on  the  30th.  It  is  therefore  ad- 
mitted, that  a  part  of  the  lading  was  taken  in  after 
the  blockade  commenced.  Of  the  time  stated,  a 
third  part  was  subsequent  to  the  blockade.  If 
indeed  nearly  the  whole  of  the  lading  had  bees 
taken  on  board  before,  and  only  a  few  articles,  on 
small  part,  after  the  blockade  commenced,  die 
court  would  not  be  disposed  to  enforce  the  general 
rule  so  rigi<ily  as  to  inflict  the  penalty  of  confisct- 
tion.  If  that  had  been  the  case,  the  master  wooU 
no  doubt,  have  been  very  ready  to  state  such  ezcol* 
patory  circumstances,  but  as  he  has  nut  done  so^ 
and  we  are  left  entirely  in  the  dark,  as  to  the  tine 
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when  the  principal  part  of  the  cargo  was  Rhipped ; 
it  is  not  unreasonable  to  suppose  that  a  very  consi- 
derable part  at  least,  was  put  on  board  after  the 
blockade  commenced. 

Since  then  this  vessel  took  on  board  a  part  of  her 
cargo,  and  sailed  f  om  the  port  of  New  York^ 
during  tiie  blockade,  and  with  sufficient  notification, 
I  am  bound  by  every  rule  of  law  to  pronounce  for 
the  condemnation  of  ship  and  cargo. 


Tbc 
RervBUCAir* 

Am.  $,  ttit 


The  Active^  Alberg, 

Sentence.— Dr.  Croke. 

nnUIS  ship  was  captured  upon  a  voyage  from 
-^   Stockholm  to  Boston^  with  a  cargo  consisting, 
besides  some  other  articles,  of  12,840  bars,  and 
bundles  of  iron,  of  the  weight  of  about  280  tons. 

Consent  has. been  given  for  the  restitution  of  the 
vessel,  and  the  cargo  is  proceeded  against  upon  two 
grounds,  that  the  iron,  being  destined  to  Boston  a 
port  of  naval  equipment,  is  contraband ;  and  that 
the  cargo  is  Hot  owned  by  the  neutral  shippers,  but 
by  the  consignees  in  the  enemy's  country. 

To  prove  the  iron  to  be  contraband,  the  captor's 
cooDsel  has  relied  upon  the  case  of  the  Ringonde^ 
Jacobs  from  whence  it  has  been  inferred  that  even 
in  Swedish  vessels  iron  may  be  contraband,  since 
in  that  case  it  was  referred  to  the  inspection  of  the 
officers  of  the  King's  yards  to  determine  whether  it 
was  a  naval  store.  There  are  ^ome  material  dis- , 
.tinctions  between  that  case  and  the  present.  Then 
though  the  vessel  was  under  the  Swedish  flag,  the. 
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Inmnodtf  tht 
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iV.        iron  wa9  claimed  for  Russian  merchants.    Her* 
--    both  belong  to  Swedish  subjects.    That  was  a  cap- 


*^  «•  isi?.   j^^  Q^^jg  jjj  Ij^  ygj^j.  |yg3^  ^jj^jp  jjjg  treaty  of  1661 

was  the  ouly  subsistiug  treaty  between   the  two 

countrie^^  in  whicli  no  meption  is  Qiade  of  th9t 

article,  but  it  is  lef|^  to  the  general  Iptw  of  contraband. 

Since  that  period  two  treaties  h^ve  beep  made,  in 

which  are  articles  relying  to  this  subject;  that  of 

]801»  by  which  Sweden  acceded  to  the  Russian  con? 

▼ention,  and  that  of  1803.    lu  the  latter,  manu&c- 

tured  articles  immediately  serving  for  the  equip* 

ment  of  ships  of  war  only  are  declared  to  be  con* 

traband ;  iron  in  bars,  and  steel,  are  excepted  even 

>  from  the  right  of  brioging  in  fqr  purchase,  and  it  is 

agreed  that  they  shall  not  be  liable  to  confiscation, 

or  pre-emption.     There  is  no  limitation  made  ia 

this  treaty  that  the  iron  should  not  be  bound  to  ft 

port  of  naval  equipment,  nor  can  this  court  intrs* 

duce  such  an  exception,  where  the  words  pf  th9 

treaty  are  as  general  as  possible ;  particularly  siooi 

this  treaty  appears  to  have  been  entered  into  wkh 

the  view  of  regiiiatiug  ail  questions  of  contrab^Bd, 

with  a  country  of  which  this  commodity  is  the  most 

valuable  produce,  to  whicb  therefore  the  cootr^e^ 

ing  powers  must  have  directed  their  peculiar  st* 

tention,  and  all  fair  grounds  of  exception  frmn  tha 

general  rule  must  have  been  maturely  considered* 

It  is  required  that  a  cargo  consigned  to  theent- 
niy's  country  should  be  fully  documented ;  this  cu$ 
is  remarkably  deficient.  By  the  bill  of  lading,  th# 
goods  are  shipped  by  Erskine  and  Co.  and  CQi^ 
signed  to  Tinno^hy  Williams  at  Boston,  but  no  %i> 
count  and  risk  are  stated.  There  ia  no  invoice,  b 
the  charter  party  there  is  no  intimation  of  her  owo^* 
ship.    The  letters  are  equally  silent. 

The  only  public  document  is  a  certificate  fitooi 
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ffee  burgomasters  of  StocJcliolm^  that  ErsUine  and  Xcttve. 
Company  bad  personally  appeared  before  them,  in  ■■■  ■  .  ■ 
what  form  is  not  stated,  and  had  sworn  that  they  ^^*  ^'  ^^^*' 
bad  caused  this  cargo  to  be  shipped  for  Swedish 
account  and  risk,  conformably  to  the  bill  of  lading, 
which  does  not  express  any  account  and  risk.  It 
has  been  atgued  that  this  passport,  though  not  pre* 
cisely  in  the  same  words,  is  in  substance  the  same 
risk  the  form  prescribed  in  the  Swedish  treaty.  But 
it  differs  very  materiaHy,  in  that  the  name  of  ih% 
owner  is  not  specified.  There  is  not  a  single  paper, 
therefore,  either  private,  or  from  the  Swedish  go- 
veniment,  which  states  this  cai^  to  be  the  property 
of  the  claimants,  and  consequently  no  oath'  of  the 
party  to  his  property.  This  alone  would  make  it  a 
case  for  further  proof. 

If  we  look  at  the  eridence  of  the  witnesses  it 
amounts  to  little  more.  The  master  swears  that  he 
believes  Erskine  and  Company  are  the  owners  of  the 
cargo,  because  they  hired  the  vessel,  and  put  a 
cai^o  on  board,  and  gave  him  a  fetter  to  a  merchant 
at  tioston^  who  was  to  receive  the  cargo  and  sell  it 
for  their  benefit  The  reasons  which  he  aN8i^u^  for 
bis  belief,  except  the  last,  of  which  he  might  n<it  be 
fully  informed,  are  not  sufficient  to  support  bis  cod- 
clctsion.  They  are  perfectly  consistent  with  the 
ownership  of  any  other  person. 

This  case  being  thus  utterly  defective  in  proof  to 
iotitle  the  parties  to  the  privilege  of  bi*fnging  further 
Evidence,  it  must  be  consistent  in  other  respects 
with  probability,  and  bear  the  niarks  of  fairness 
and  (ruth. 

Erskine,  in  his  lett^  to  William$,  says  that  they 
tkad  dot  coide  to  a  decision  respecting  the  return 
6kt^  which  Captain  Alberg  waes  to  bring  back,  and 
ijgi^ikM  of  it  as  if  lie  *^e8  under  an  engagetaieut  to 
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A^B.  ^"°S  ^^^  ^  cargo.  Yet  by  the  Charter  party,  the 
— — —  contract  ended  ai>on  the  delivery  of  the  soods  it 
^  *  Boston^  and  the  iustruction^  to  the  master  from  the 
ship  owners  are  conformahle  to  this  agreement,  for 
they  direct  him  to  look  out  for  a  freight  back.  Iq 
Erskuus  letter  of  the  Clli  of  May,  he  stales  that 
the  cargo  was  to  be  scat  by  the  Beisy^  Captaio 
Alberg^  instead  of  the  Active^  though  he  apt^earsas 
the  Cliarterer  of  that  vessel  in  ApriL  These  errDW 
in  the  name  of  the  vessel,  and  of  the  terms  of  the 
charter-party,  are  a  little  extraordinary,  if  Enkiut 
and  Company,  were  the  real  parties  in  this  ship- 
ment, and  had  not  merelv  lent  their  names  to  it. 

But  there  is  another  part  of  this  case  more  incoD- 
sistent  with  a  real  transaction.  In  the  last  letter 
from  the  shippers,  they  refer  the  consignee  for  fur- 
ther instructions  respecting  the  return  cargo  to  a 
letter  which  they  were  to  write  to  the  master  at 
LangJwpe.  No  such  letter  was  sent.  The  master 
deposes  that  the  merchant  in  Boston  was  to  have 
received  the  cargo  and  sold  il,  and  to  have  shipped 
in  return  what  he  might  judge  proper  under  ike  in- 
struciions  from  the  shipper.  No  such  instructions 
were  given,  and  there  was  no  invoice  to  ascertain 
the  original  cost  of  the  goods.  So  that  the  cod- 
signee  had  no  directions  whatever  from  the  alledged 
owner  of  this  cargo  by  any  documents,  or  through 
the  master,  either  as  to  the  sale,  on  the  price  of  the 
outward  shipments,  or  as  to  the  disposal  of  the 
proceeds,  whether  to  be  remitted,  or  to  be  invested 
in  a  return  cargo,  and  in  what  articles. 

This  is  not  a  mere  omission  of  forms.  The  dis- 
posal of  the  cargo  is  the  very  essencf  of  the  trans- 
action, as  far  as  the  owner  is  concerned.  Where 
the  most  important  part  of  the  business  is  totally 
omitted,  we  must  conclude  that  what  appears  apoi 


COURT  OF  VICE-ADMIRALTY. 


685 


the  mere  face  of  the  case  is  not  the  real  state  of  the 
facts.  Id  a  bona  fide  case  those  directions  could 
not  have  been  omitted. 

Taking  these  circumstances  therefore  into  con- 
sideration, which  strongly  point  out  this  to  be  a 
fraudulent  case;  and  reverting  to  the  perfect  naked- 
ness of  it  as  to  any  thing  like  proof  of  property,  and 
that  the  aliedged  ow^nei^  have  not  even  gone  so  far 
as  to  declare^  without  an  oath^  that  this  property 
belongs  to  thetn,  I  am  of  opinion  that  the  claim- 
ants are  not  intitled  to  farther  proof,  and  I  con-> 
demn  this  cargo. 


The 
Active. 

Noo.3,  iSlS. 


The  Schooner  Hiram,  Onwe,  Master. 

THIS  was  a  case  of  objections  to  the  Registrar's 
and  Marshal's  charges  upon  the  following  pe- 
tition oi  John  Dovgauj  Esq. 

Id  the  case  of  the  Schooner  Hiratn^  Or%ne^  Master. 

Nova  Scotia^ 
Court  of  Vice-Admiralty. 

To  the  Honourable  and  Worshipful  Alexander 
Croke^  LL.D.  Judge  and  Commissary  of  said 
court. 

The  petition  of  John  Dofigan^  Esq.  agent  to  the 
couimissioners  appointed  for  the  care  and  manage- 
ment  of  American  property  condemned  as  droits  of 
His  Majesty. 

Humbly  sheweth, 

That  your  petitioner  has  received  from  the  re-i 
gistry  of  this  worshipful  court  the  accounts  of  all 
the  costs,  charges,  i^nd  expenqes  uicurred  in  the 


Nmf.  5,  181S. 


Refittrar  en- 
titled to  5  per 
cent  opoti  tbe 
gross  amoant 
ol'  ail  money 
paid  into  the 
registry  ;  mar- 
shal tjititM  to 
seven  aD»!  lix- 
peoceadayfor 
the  custody  of 
▼essels. 
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ne  SckooDcr  case  of  the  schooaer  Hiram,   and   caifo, 

■  IiBkSB* 

— — — «^    were  condeoiQed  to  bin  Majesty,  aad  upon  exanDin- 
Nm.  5>  1815.   jnggQch  accounts,  yonr  petitiouer  cousiders  it  his 

duty  to  bring  to  the  coDBideratioD  of  the  coort^  the 
following  charges  made  agaiirst  said  pro|ierty. 

First.  Y  our  petitioner  objects  to  the  right  of  the 
registrars  to  charge  a  commission  of  five  per  cent 
on  the  specie  found  on  board  of  this  vessel,^  aad 
deposited  by  the  registrar,  pursuant  to  the  order  of 
court,  in  the  hands  of  the  couiinissary-general. 

Second.  Your  petitioner  objects  to  the  right  of 
the  registrar  to  charge  a  commissioD  of  five  per 
cent,  on  the  proceeds  of  the  cargo  of  said  vessel, 
sold  by  order  of  the  court,  and  paid  over  to  your 
petitioner. 

Third.  That  the  specie  paid  to  tbe  commissary- 
general,  as  aforesaid,  in  this  case,  amouuted  to 
five  thonsand  pounds,  current  money  of  the  pro- 
vince of  Nova  Scotia^  which,  nt  consequence  of  die 
discount  of  eighteen  per  cent,  on  bills  of  exchangei 
produced  bills  of  exchange  to  the  amount  of  fife 
thousand  nine  hundred  pounds  currency,  on  which 
sum  the  registrar  has  charged  a  commission,  in- 
stead of  charging  it  on  the  first  sum,  which  was  the 
amount  of  the  specie  actually  paid  in. 

Fourth.  That  the  registrar  has  charged  a  com- 
mission on  one  hundred  and  sixty-six  pounds, 
fourteen  shillings  and  seveuj>ence,  currency,  being; 
tbe  gross  amount  of  th<i  proceeds  of  the  cargo  of 
said  vessel,  instead  of  first  dedoeting  his  own 
charges,  and  the  costs  and  expences  incumd 
thereon. 

Your  petitioner  further  begs  leave  to  state  to  yoor 
worship,  that  the  marshal,  in  this  case,  has  cbiin[ed 
for  two  hundred  and  eighty-eight  days'  custody  of 
the  vessel,  at  the  rate  of  seven  shiilmgs  and  six- 
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peace  per  day,   makiug  one  hundred  and  eight  The  Schooner 
pounds.  p* 

Your  petitionet*  therefore  humbly  prays  your  wor-   ^**'  ^'  "^*' 
ship  to  take  the  subject  matter  of  this  petition  into 
your  consideration,  and  to  make  such  orders,  touch- 
ing the  premises,  as  to  your  worship  shall  seem  fit 
and  proper. 

And  your  petitioner  will,  as  in  [duty  bound,  for 
ever  pray. 

Answers  were  given  to  the  petition  by  the  re- 
gistrar and  marshal,  asserting  that  the  charges  in 
question  were  their  usual  and  accustomed  fees,  and 
were  reasonable. 

The  King's  advocate,  as  counsel  for  the  peti- 
tioner, observed  that  the  main  object  of  t!ie  peti- 
tion was  to  obtain  the  opinion  of  the  court  upon  the 
strict  legality  of  the  charges  referred  to,  not  from 
any  imputation  of  misconduct  on  the  part  of  the  re- 
gistrar or  marshal  in  demanding  the  payment  of 
those  sums,  but  from  the  desire  of  Mr.  Von^an  to 
have  the  points  of  objection  discussed  by  counsel, 
and  established  by  the  sentiment  of  the  court.  In 
doing  this,  it  was  not  the  wish  of  either  the  peti- 
tioner or  himself  to  do  more  than  their  mere  duty, 
as  the  gentlemen  interested  in  the  support  of  the 
charges  objected  to  were  persons  of  unimpeach- 
able integrity,  and,  if  they  had  no  right  in  law  to 
what  they  were  claiming,  have  erred  from  a  con- 
sciousness that  they  were  entitled  to  those  perqui-^ 
sites  which  the  petitioner  conceived  it  his  dut^  to 
oppose.  The  King's  advocate  then  proceeded  to 
support  the  respective  objections  contained  in  the 
petition,  which  being  fully  stated  and  consicicri^d 
in  the  sentence,  it  would  be  unnecessary  to  luaiie 
any  further  detail  of  them. 

The  SoUcitar-G^nerat,  for  the  registrar  and  marsLal 
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'"hmumT*'    contended,  that  the  charges  in  question  were  snch 
— —     a.s  were  fully  warranted  upon  every  jrround  of  jus- 
'  tice,  practice,  and  precedent.     Thai  ibe  conduct  of 

tiie  petitioners,  in  his  mode  of  opposing  them,  had 
been  candi.i  and  liberal,  so  that  the  questions  for 
the  consideration  of  the  court  must  arise  out  of  its 
antient  practice  in  cases  siniihir  to  the  present,  and 
not  from  any  contention  respecting  the  reasonable- 
ness or  extravagance  of  the  charges.  The  two  gen- 
tlemen who  are  acting  in  their  respective  stations 
are  men  of  the  most  unblemished  conduct  in  pobtic 
or  private  life,  and  would  feel  distressed  at  the 
most  distant  insinuation,  that  they  were  seeking per^ 
quisites  of  office  upon  ill^al  grounds  or  improper 
pretences.  The  antient  fee  table  of  this  court,  since 
the  court's  first  existence,  has  been  their  scale  of 
charge,  and  their  commissions  and  fees  have  not 
only  originated  in  that  table,  but  have  been  con* 
^rrned  by  the  decisions  of  this  court,  and  the  De- 
crees of  the  High  Court  of  Appeals  upon  the  very 
points  of  objection  now  under  discussion.  The 
marshaKs  charge  of  custody,  considering  the  worry 
and  responsibility  attached  tu  this  part  of  his  oflSce, 
should  rather  be  increased,  if  Justice  weredone  hjm, 
than  diminished,  and  the  multifarious  duties  of 
the  registrar  would  be  pitifully  rewarded  if  the 
commission  now  opposed  were  deducted  from  his 
l»rofits,  or  decreased  in  its  amount  in  any  case 
whatever.  That  gentletnan  keeps  up  an  expensive 
establishment  of  clerks,  at  a  hazardous  rate,  arising 
from  the  uncertainty  of  business  and  the  adventi- 
tious profit  that  attends  it  The  commissions  in 
question  are  his  chief  and  almost  only  perquisites; 
the  rest  of  his  fees  are  the  slender  reward  of  the 
labour  of  himself  and  his  clerks  at  the  r^istry  and 
in  courts.    Under  these  circumstances,  therefore^ 
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if  there  were  no  preceiieDt  for  the  chai^,  and  no  tw  Schewier 


practice  to  support  it,  the  reason  and  justice  of  the 
thing:  itself  would  entitle  the  registrar  to  demand  it  ^^'  *»  ^®^^' 
and  justify  the  court  in  confirming  it.  In  the  pre- 
sent case  his  right  to  it  is  as  strong  as  in  any  other, 
upon  the  score  of  trouble  and  responsibility:  nor 
can  any  distinction  be  shewn  between  the  nature  of 
the  service  rendered  by  him  in  the  Hiram,  and  thai 
which  he  has  performed  in  any  other  case,  entitling 
him  to  the  commission  in  question.  It  is  an  office 
of  the  first  importance  and  the  highest  reHponsibility, 
and  has  been  filled  for  many  years  by  the  gentleman 
now  performing  the  duties  of  it  at  Halifax  with  the 
strictest  attention  to  its  pecuniary  concerns,  and  the 
most  scrupulous  integrity  in  every  transaction  that 
relates  to  the  disposal  of  monies  entnisted  to  his 
charge  by  the  orders  of  the  court,  or  under  the  di-^ 
rections  of  the  Bye  Act 

The  Solicitor-Getieral  then  replied  seriatim  to 
the  objections  taken  on  the  part  of  the  petitioners, 
but  as  his  observations  upon  every  point  are  so 
ably  discussed  in  the  judgment,  the  reader  is  re- 
ferred to  it. 

Sentence. — Dr.  Croke. 

Though  this  is  aq  application  which  concerns  the 
droits  of  the  court,  no  prerogative  is  claimed  on 
that  account,  but  the  questions  must  be  decided  as 
in  the  usual  cases  of  subjects.  They  have  been 
brought  forward  and  ai^ued  with  great  candour 
$md  liberality.  No  motives  of  any  injury  intended 
to  the  officers  of  the  court,  or  of  depriving  theoj  of 
their  fair  emoluments,  can  be  attributed  to  the  pe- 
titioner, or  that  he  has  been  actuated  by  any  other 
principles  than  that  of  doing  his  duty  to  bis  Ma-t 
Jesty  and  those  by  whom  be  is  employed. 
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^^wir**'       It  18  Ihe  business  of  this  court  to  tax  all  bills  tlu(( 

■  are  presented  to  it,  and  which  arise  in  the  course  of 

••.  5,  1813.   ^  pri2g  cause.    It  is  its  duty,  on  the  one  hand,  to 

take  care  that  parties  shall  not  be  imposed  upon  by 
the  exaction  of  uulawful  and  exorbitant  chaiges; 
on  the  other  hand,  it  is  equally  its  duty  to  support 
and  to  protect  its  own  officers,  and  other  persons 
who  may  have  been  era  ployed,  in  their  jast  and 
reasonable  demands.  By  the  law  Of  Great  JBtitm^ 
every  person  has  a  freehold  in  his  office,  and  in  the 
lawful  fees  and  perquisites  belonging  to  it,  of  which 
be  can  no  more  be  lawfully  deprived,  than  the 
possessors  of  freeboUl  property  of  other  descrip* 
tions  can  be  divested  of  their  land  or  of  the  profits 
of  them. 

The  expences  in  Courts  of  Admiralty  are  a  fre- 
qneut  subject  of  complaint  by  those  who  are  not 
suflTicieotly  acquainted  with  the  proceedings  there, 
and  the  mannfer  in  which  they  arise.  The  mere 
charges  incurred  by  tlie  fees  of  the  courts  them- 
selves  are  but  small,  and  those  sums  which  seem 
most  to  startle  by  their  large  amount  relate  solely 
to  the  custody  of  the  property,  a  duty  which  does 
not  devolve  upon  any  other  species  of  courts  of 
justice.  From  the  care  and  anxiety  of  the  courts, 
and  of  the  British  legislation,  for  the  safety  aiid 
preservation  of  prize  property,  different  officers, 
each  serving  as  a  check  over  the  others,  are  ap- 
pointed to  the  care  and  management  of  it,  by  the 
constitution  of  the  courts  of  Admiralty  and  the  pro- 
visions of  acts  of  f^arliament  The  property  is  of 
very  great  value.  It  is  necessary  that  persons  of 
sufficient  skill  and  integrity  should  be  appointed  to 
those  offices.  Their  profits  are  only  occasional 
During  peace,  and  for  long  periods  of  war,  the  be- 
siness,  and  consequently  the  emolum^[it8t  are  jSactur 


ating,  and  occasloDally  v^ry  smMt  thoiigb  maoy  of  '^,^^2^"*' 
their  expences  are  perpetual*    There  is  likewise  a  ■ 

very  heavy  respoosili^ility  for  property  to  aa  im-  ^^'  ^  **^^ 
Qiense  amount  which  attaches  upoa  them.  No 
yersotis  who  are  fit  for  such  oflSces  cao  be  expected 
to  quit  other  profitable  occupations,  and  to  dedicate 
their  time  and  labour  to  these,  without  a  prospect 
of  feir  aud  even  handsome  emolument  I  do  not 
know  that  in  any  instance  the  fees  are  higher  than 
what  are  usually  and  yoluntarily  paid  aud  received 
by  merchants  for  the  performance  of  business,  and 
for  incurring  a  responsibility  of  a  similar  nature. 

Besides,  most  of  the  heavy  expences  are  incurred 
bj  the  voluntary  choice  of  parties  themselves.  By 
the  law  of  the  court  every  cause  is  to  be  heard  and 
4)ecided  upon  on  the  return  of  the  monition,  that  is 
ia  twenty  days  from  the  vessel's  being  brought  into 
port ;  all  delay  beyond  that  time  is  the  fault  of  the 
suitors  themselves,  for  each  party  lias  the  power  of 
compelling  his  adversary  to  proceed  to  trial  under 
p^ia  pf  making  compensation  for  the  delay.  Whei) 
lipard  and  determined  at  the  r^^lar  time,  the  ex- 
jif^nces  are  very  trifling.  In  cases  which  vequire 
more  delay,  of  further  proof,  and  upon  appeals,  the 
parties  are  intitled  to  take  the  property  upon  bail. 
Sales,  deposits  in  the  registry,  and  every  proceeding 
upon  which  a  poundage  is  charged,  may  in  every 
ease  be  avoided,  unless  a  party  chooses  so  to  pro- 
jceed. 

After  these  general  observations,  in  answer  to  such 
popular  clamours  as  are  not  uufrequently  raised 
against  Courts  of  Admiralty,  and  which  have  beeo 
alluded  to  upon  the  present  occasion^  I  proceed  to 
the  petitiou  itself. 

As  far  as  the  rc^lrar  is  concerned,  it  consists  of 
£>ar  arUc^«9,  (wp  of  th|uu  relate  to  tlJ^  9Wm  charg^d^ 
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'^^HhuiT**'   *^^  Other  two  to  the  sums  upon  which  the  charge  \h 

to  be  made.     The  objection  of  the  first  kind  is  to  a 

'   '  charge  of  5  p^r  cenL  claimed  by  the  registrar  upon 

specie  found  on  board  the  vessels,  and  deposited  id 
the  registry,  and  afterwards  paid  over  pursuant  to 
the  order  of  the  court  into  the  hands  of  the  Commis- 
sary-General; and  the  other  to  the  same  commissioa 
on  the  proceeds  of  the  other  parts  of  the  czvfff 
Ivhich  were  sold,  by  order  of  the  court,  by  the  mar- 
shal, under  the  nsual  commission,  to  return  the 
proceeds  into  the  registry,  and  which  after  they  wertf 
so  returned  were  paid  over  to  the  petitioner.  As 
these  two  objections  are  of  a  similar  nature,  [  hhall 
consider  them  together,  adverting  afterwards  to  any 
difference  which  may  appear  between  them. 

In  the  year  1801,  by  the  statute  41  Geo.  111. 
cihap.  96,  a  power  was  given  to  his  Majesty  to  re^ 
gulate  the  fees  to  be  taken  in  the  Court  of  Vice- Ad' 
miralty,  and  it  was  the  intention  of  his  Majesty's  go- 
vernment that  new  fee-tables  should  be  made.  I 
was  directed  to  transmit  a  statement  of  the  fees 
which  were  taken  in  this  court,  which  I  accordingly 
did.  Amongst  these  was  the  fee  now  disputed,  of 
5  per  cent,  claimed  by  the  registrar.  No  objection 
was  made  to  that  charge,  nor  was  any  new  table  of 
fees  established.  It  may  therefore  be  considered  as 
having  had  the  tacit  approbation  of  his  Majesty. 

In  the  year  1806,  this  commission  was  directly 
brought  before  the  Lords  of  Appeal,  in  the  case  of 
the  Charlotte  Greenfield^  upon  a  monition  against 
the  present  registrar,  Mr.  Morris^  to  refund  the 
sums  which  he  had  received  under  it  ifi  thdt  case; 
after  the  Lords  had  heard  the  argument  in  the  case, 
and  the  attestations,  and  exhibits  on  both  sides,  tbey 
dismissed  Mr.  Morris  from  the  monition,  and  there- 
by pronounced  for  the  lawfulness  of  the  cbaige. 
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It  has  however  been  said  that  in  that  case  the  ^^^^hiIIS?!"*' 
Inoney  upon  which  the  commission  had  been  charg-  ' 
ed  bad  been  remitted  by  the  registrar  to  England^ 
who  had  therefore  been  subject  to  a  risk  ismd  ex- 
pence  on  thai  account,  which  did  not  apply  to  cases 
like  the  present,  where  the  money  \ias  paid  here- 
But  upon  looking  into  the  printed  proceedings  in 
that  case,  there  does  not  seem  to  be  any  room  for 
that  distinction. 

In  the  first  place,  the  settlement  itself,  in  which 
this  charge  of  commission  appeared,  and  which  wjis 
the  subject  of  complaint,  was  allowed  by  Mr.  JBren- 
tan^  the  then  judge  of  the  court,  whilst  the  money 
was  still  in  the  hands  of  the  r^istrar,  and  before 
any  order  was  given  to  transmit  the  money  to  Eng- 
landy  and  which  therefore  was  merely  contingent. 
For  in  his  note,  at  the  bottom  of  it,  he  states,  that 
'*'  the  foregoing  sum  (namely  the  balance  after  all 
charges  deducted)  remains  to  be  paid  by  the  regis- 
trar, as  the  court  may  see  Jit  to  direct  in  the  pre- 


mises." 


In  the  next  place,  though  it  does  not  appear  that 
the  Lord^  gave  any  reasons  for  their  judgment,  it 
must  be  presumed  to  have  been  formed  upon  the  evi- 
dence produced  before  them.  Now  all  the  evidence 
in  the  case  goes  the  full  length  of  proving  that  this 
commission  was  the  old  and  customary  allowance, 
in  all  cases  of  money  paid  into  the  registry,  without 
any  distinction  as  to  its  subsequent  disposal. 

One  of  these  evidences  was  a  table  of  fees  pub- 
lished by  the  Judge  of  the  Admiralty,  in  1771,  and 
transmitted  home  to  government,  and  which  was 
founded  upon  a  more  ancient  table,  in  which  was 
this  article :  **  for  all  money  paid  into  courts  for  con- 
demnation or  otherwise,  five  percent,  to  the  registrar 
for  custody  of  the  money."    It  appears,  therefore, 
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The^sijMner   that  this  poundage  was  allowed  and  attached  upon 

^-    the  payment  of  the  money  into  the  regiatry^  whate?er 

^**'  5, 1813.    ^^g  ^jj^  ultiiMate  disposal  of  it,  and  was  iu  cooside- 

rutiou  of  the  custody,  and  other  troubles  which  might 
be  necessary  in  relation  to  it, 

There  is  a  certificate  from  myself,  that  I  had  in- 
spected all  the  records  of  the  court,  from  the  first 
establishment  thereof  in  1749,  and  that  it  appeared 
that  a  poundage  of  five  per  cent  liad  been  the  fee 
allowed  the  r^strar  for  all  monies  paid  into  tie  re- 
^^ry^  for  receiving  and  paying  money  by  order  of 
cburtt  making  selUements^  SfC.  SfO. 

There  are  certificates  to  the  same  e0ect  from  Mr. 
JSlowns^  the  present  chief  justice  of  ^ova  Sc^tiot  9& 
to  the  same  allowances  during  the  time  he  was  Atr 
torney  General,  **  on  monies  paid  into  the  regid- 
trar's  hands  ;*'  others  from  the  present  Attorney  and 
.Solicitor  General;  from  Mr.  Binney^  and  varioiis 
other  persons  conversant  in  this  court.  They  afl 
speak  of  the  fee  as  due  for  money  paid  into  tlie  n^ 
gistry^  without  any  allusion  to  the  mode  in  which  it 
was  to  be  paid  out  again. 

To  this  point  then  all  the  evidence  produced  w«s 
conclusive,  and  it  must  therefore  be  understood,  that 
the  decision  of  the  Court  of  Appeals  has  fully  esta- 
blished the  right  of  this  per  centage  upon  all  money 
paid  into  the  registry,  whether  afterwards  paid  over 
immediately  to  the  agents  or  other  persons  intitled 
to  it,  or  remitted  to  Englatid;  or  whether  such  mo- 
ney shall  have  been  found  on  board  a  vessel,  or  shall 
be  the  proceeds  of  sales. 

The  other  two  objections  are  against  the  sains 
upon  which  the  commission  is  charged,  '*  that  the 
specie  paid  to  the  Commissary  General,  amoimted 
to  five  thousand  pounds,  which  in  consequence  of 
the  discount  of  eighteen  per  cent,  on  bills  of  ex- 
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change,  produced  bills  of  exchange  to  the  amouiit 

of  five  thousand  nine  hundred  pounds,  on  which 

sum  the  registrar  has  charged  a  commission,  instead     •*•  ^  ^ 

of  cbai^ng  it  on  the  first  sum  which  was  the  amount 

of  the  specie  actually  paid  in." 

This  is  evidently  an  improper  mode  of  taking  the 
poundage.  If,  as  I  have  before  stated,  the  fee  ac- 
crues upon  the  payment  of  the  money  into  the  regis- 
try, it  is  at  that  time,  and  upon  the  sum  actually 
paid  in,  that  the  poundages  ought  to  be  assessed ; 
besides,  the  difierence  between  the  money  itself  and 
the .  bills  of  exchange^  which  were  received  by  the 
r^strar  in  lieu  of  it,  and  afterwards  paid  over  to  the 
agent,  is  merely  nominal.  Those  bills  were  really 
worth  no  more  than  the  specie  which  was  paid  for 
them,  and  if  carried  to  market,  would  have  produced 
BO  more.  The  difierence  therefore  being  only  ideal, 
die  registrar  can  have  no  claim  to  receive  a  real  pro^ 
lit  upon  it. 

The  next  article  is,  that  the  registrar  has  chained 
a  commission  on  the  gross  amount  of  the  proceeds, 
instead  of  first  deducting  his  own  charges,  and  tbe 
costs  and  expences  incurred  thereon. 

The  propriety  of  this  mode  of  chai^ng  the  com- 
mission must  depend  in  a  great  measure  upon  the 
established  usage.  An  examination  of  the  bills  of 
costs  in  the  registry  will  shew  that  it  has  ever  been 
the  practice  to  charge  the  commission  in  this  manner. 

The  principles  already  laid  down  will  prove  that  it 
is  not  unfair  or  unreasonable.  It  has  always  been 
charged  upon  sums  actually  paid  in,  which  in  case 
of  sales,  are  the  gross  proceeds,  as  they  are  received 
from  the  Marshal,  who  previously  deducts  his  owa 
commission,  because  the  poundage  attaches  upon  all  i 

the  money.    Upon  being  paid  in,  however,  it  may  be 
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dHipcMied  of  afterwards.  The  registrar  has  tbe  CQstody 
and  the  responsibility  of  thfe  whole  gross  proceedi^ 
^  ^^^  which  are  the  grounds  of  the  allbwamce ;  bis  own 
commission  and  charges,  and  those  of  all  other  per- 
sons, except  tbe  mar^bart  poundi^;e9  are  not  paid 
and  allowed  till  tbe  conclusion  of  the  cause  and  the 
final  settlemfentt  when  the  r^tstrar  pays  over  tbe 
whole  money  which  has  been  deposited  with  him; 
tin  then  he  has  merely  the  custody  and  responsibility 
fdr  the  whole. 

The  petiticm  then  objects  to  the  fcbarge  made  hj 
the  marshal  for  the  custody  of  the  i^essel,  attherattt 
of  seten  shillings  and  six-pbnce  per  day. 

This  claim  I'ests  upbb  nterly  the  bvme  grounds 
with  the  r^strar's  poundage.  Upon  my  anital 
here  I  found  it  to  have  been  thfe  long  e^blidiei 
cbai^.  In  1800,  upon  some  disputes  relating  is 
fees^  a  refereiire  had  been  made  to  His  Migesty'ii 
council  for  this  province.  This  allowance,  widi  thst 
of  five  shillings  a  day  besides,  to  a  |>ersoil  empld^ed 
when  it  was  necessary,  was  inserted  in  a  fee  toibli 
by  them  formed.  Without  entering  into  any  ques- 
tion of  how  far  this  table  is  of  legal  authority,  it  rtmy 
be  considered  as  a  proo^  that  this  was  considered  as 
the  established  cbai^,  and  that  it  w^s  reasonable 
ki  itself; — iudeed;  when  the  gr^at  trouble  and  Atten^ 
tion  which  this  part  of  the  marshal's  duty  requires 
to  be  constantly  employed,  in  tbe  safe  stationing  of 
vessels;  in  guarding  against  accident  and  embetile- 
ment,  and  bis  being  answerable  fbr  ail  the  losses 
which  may  be  occasioned  through  the  negledt  or  ink- 
proper  conduct  of  those  whom  he  mast  necesbarily 
employ ;  when  all  these  circumstances  are  weigMi 
k  daily  pay  for  each  vessel,  equal  onf y  to  tliat  nt  a 
moderate  artificer  in  this  town,  ctqinlbit  Htkftilf  bs 


dierned  an  exorbitsbt  demand,  ft  w«  fttntfttftf  !>y  ''^Jl^Sf** 
me  to  government  in  th6  titbte  trtitisttiittedf,  afhtf  was  ■^' —  ^ 
n«t  objected  fo,  Abdnt  the  fi«itt€f  thtte  With  the  ca«e  ^^^  *  ^** 
«f  tb^  CkatliHte,  eh^enftetd,  thdt  of  tb^  Zj^ef/^v  Jt^- 
^£nto^  e!srtit«r  befbfifif  ffie  lioYds*  of  Apfireaf,  m  wbteb 
the  charges  of  the  marshal  6t  tfais^  donrt  wefe  ob^ 
jected  to,  but  were  confirmed  as  those  of  the  regis- 
trar were  in  the  other.  The  poundage,  in  case  of 
:6ale,  [indeed  was  the  principal  ground  of  objection, 
which  is  not  complained  of  in  the  present  case,  but 
in  the  marshal's  accounts  in  the  Lydia^  there  was  a 
charge  for  cuslody  for  82  days,  at  seven  shillings  and 
six-pence  a  day,  and  for  a  person  besides  for  atten- 
dance on  board  the  said  ship  for  the  same  time,  at 
five  shillings  a  day,  which  does  not  appear  to  have 
been  objected  to  by  the  complainant,  and  was  con- 
firmed by  the  court.  In  the  year  1808,  this  very 
charge  amongst  others,  was  resisted  by  an  agent  for 
Ihe  captors;  it  was  brought  before  this  court  and 
fully  argued.  Upon  the  grounds  before  stated,  i|fc 
was  again  pronounced  to  be  lawfully  due. 

Since  then  the  registrar's  right  to  a  poundage  of 
five  per  cent,  upon  all  money  paid  into  the  registry, 
and  the  marshal's  charge  of  seven  shillings  and  sijn:- 
pence  a  day  for  the  custody  of  vessels  and  cargoes, 
have  been  fully  established  by  the  decisions  of  the 
courts  of  appeals,  and,  in  the  latter  case,  of  this  court 
likewise.  I  cannot  but  hold  them  to  be  just  and  law- 
ful fees,  which  it  is  no  longer  competent  to  this  court 
to  alter ;  and  since  it  appears  to  have  been  the  cus- 
tomary and  reasonable  practice  of  the  court  to  al- 
low the  registrar's  poundage  upon  the  gross  sum 
paid  into  the  registry,  I  pronounce  for  the  third 
article  of  the  said  petition,  and  against  the  first, 
secondi  fourth^  and  last  articles ;  and  I  therefore 
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allow  the  acconots  of  the  registrar  and  marshal  ia 


this  case,  after  deducting  from  the  registrar  s  poand- 


jtm  s,  iti&  1^  gQ  much  as  appears  to  be  overcharged,  by  as- 
sessing it  upon  the  bills  of  exchange,  instead  of  the 
money  actually  paid  into  the  r^istry ;— each  party 
to  pay  their  own  costs. 
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ORDER,  2l8t  APRIL,  iSlt. 

WHEREAS  the  Government  of  France  has,  by  an  o£kiaI 
Report,  communicated  by  its  Minister  for  Foreign  Affiiirs 
to  the  Conservative  Senate,  on  the  10th  March  last,  removed  all 
doubts  as  to  the  perseverance  of  that  Government  in  the  asaertiou 
of  principles,  and  in  the  maintenance  of  a  system,  not  more  hostile 
to  the  maritime  rights  and  commercial  interests  of  the  Briiisk 
Empire,  than  inconsistent  with  the  rights  and  iodependeiuK  of 
neutral  nations,  and  has  thereby  plainly  developed  the  inordinate 
pretensions  which  that  system,  as  promulgated  in  the  Decrees  of 
Berlin  and  Milan,  was  from  the  first  designed  to  enforce:  And 
whereas  His  Msyesty  has  invariably  professed  his  readiness  to  revoke 
the  Orders  in  Council  adopted  thereupon,  as  soon  as  the  said  De- 
crees of  the  enemy  should  be  formally  and  unconditionally  repealed, 
and  tlie  commerce  of  neutral  nations  restored  to  its  accustomed 
course: 

His  Royal  Highness  the  Prince  Regent  (anxious  to  give  the  most 
decisive  proof  of  His  Royal  Highness's  disposition  to  perform  the 
engagement  of  Hb  Majesty's  Government)  is  pleased,  in  the  name 
and  on  the  behalf  of  His  Majesty,  and  by  and  with  the  advice  of 
His  Majesty's  Privy  Council,  to  order  and  declare,  and  it  is  hereby 
ordered  and  declared — ^That  if,  at  any  time  hereafter,  tlie  Berlin 
and  Milan  Decrees  shall,  by  some  authentic  act  of  the  French  Go» 
vemment  publicly  promulgated,  be  absolutely  and  unconditionally 
repealed,  then  and  from  thenceforth  the  Order  in  Council  of  the 
seventh  day  of  January  one  thousand  eight  hundred  and  seven, 
and  the  Order  in  Council  of  the  twenty-sixth  day  of  AfrU  one 
thousand  eight  himdred  and  nine,  shall,  without  any  further  order, 
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be,  and  the  same  are  hereby  declared  frpm  thenceforth  to  be  wholly 
and  absolutely  revoked :  And  further,  that  the  full  benefit  of  this 
order  shall  be  extended  to  any  ship  or  cargo  captured  subsequent  to 
such  authentic  act  of  repeal  of  the  French  Decrees,  although  ante- 
cedent to  such  repeal  such  ship  or  vessel  shall  have  commenced 
and  shall  be  in  the  prosecution  of  a  voyage  which,  under  the  said 
Orders  in  Council,  or  one  of  them,  would  have  subjected  her  to 
capture  and  condemnation ;  and  the  claimant  of  any  ship  or  cargo 
which  shall  be  captured  or  brought  to  adjudication  on  account  of 
any  alleged  breach  of  either  of  the  said  Orders  in  Council,  at  any 
time  subsequent  to  such  authentic  act  of  repeal  by  the  French  Go- 
vernment, shall,  without  any  further  order  or  declaration  on  the 
part  of  His  Majesty's  Government  on  this  subject,  be  at  Uberty  to 
give  in  evidence  in  the  High  Court  of  Admiralty,  or  any  Court  of 
Vice-Admiralty,  before  which  such  ship  or  cargo  shall  be  brought 
for  adjudication,  that  such  repeal  by  the  French  Government  had 
l>^n,  by  such  authentic  act,  promulgated  prior  to  such  capture; 
and  upon  proof  thereof,  the  voyage  shall  be  deemed  and  taken  to 
have  been  as  lawful  as  if  the  said  Orders  in  Council  bad  never  been 
piade ;  saving  nevertheless  to  the  captors  such  protection  and  in- 
denmity  as  they  may  be  equitably  entitled  to  in  the  judgment  of 
said  Court,  by  reason  of  their  ignorance  or  uncertainty  as  to  the 
repeal  of  the  French  Decrees,  or  of  the  recognition  of  such  repeal 
\}y  His  Majesty's  Government  at  the  time  of  such  capture. 

His  Royal  Highness,  however,  deems  it  proper  to  declare,  that 
should  the  repeal  of  the  French  Decrees,  thus  anticipated  and  pro* 
vided  for,  prove  after^vards  to  have  been  illusory  on  the  part  of  the 
^emy ;  and  should  the  restrictions  thereof  be  still  practically  en- 
forced, or  revived  by  the  enemy ;  Great  Britain  will  be  compelled, 
however  reluctantly,  after  reasonable  notice,  to  have  recourse  to 
such  measures  of  retaliation  as  may  then  appear  to  be  just  and 
necessary. 

An^l  the  Right  Honorable  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury,  His  Majesty's  Principal  Secretaries  of  State,  the 
Lords  Commissioners  of  the  Adi\iiralty,  and  the  Judge  of  the  High 
Court  of  Admiralty,  and  the  Jud^jes  of  the  Courts  of  Vice-Admiralty, 
are  to  take  the  necessary  measures  therein,  as  to  them  shall  ret 
fpectively  appertain* 
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Translated  from  the  French^  * 

*' Palace  of  St.  Cloud,  2Sth  April,  1811. 

^'  Napoleon,  Emperor  of  the  French,  Kmg  of  Italy,  Protector 
iof  the  Confederation  of  the  Rhine,  Mediator  of  the  Swiss  Confe* 
tieration. 

"  On  the  report  of  our  Minister  fot  Foreign  Relations : 

•*  Seeing  the  law  of  the  2d  Mm^ch,  1811,  by  which  the  Congress 
of  the  United  States  ordered  tlic  exemption  of  the  provisions  of  the 
Non-intercourse  Act,  prohibiting  the  introduction  into  American 
|)orts  of  ships  ilnd  merchandize  of  Great  Britain,  her  colonies  and 
dependencies: 

"  Considering  that  the  said  law  is  a  measure  in  opposition  to  the 
arbitrary  pretensions,  ordairied  by  the  decrees  of  the  British  Coun- 
cil, and  a  formal  refusal  to  adhere  to  a  system  illegal  to  the  de- 
pendence of  neutral  powers  and  their  flag  * 

"  We  have  decreed  and  do  decree  as  follows : 

"  The  Berlin  and  Milan  Decrees,  from  the  1st  November  last^ 
ate  positively  considered  as  not  having  existed  with  respect  ta 
American  vessels. 

(Signed)  "  NAPOLEON." 


xit  the  Court  at  Carlton  House  the  23d  June,  1812. 

PRESENT 

Uis  Royal  Highness  the  Prince  Regent  in  Council. 

Whereas  His  Royal  Highness  the  Prince  Regent  was  pleased  to 
declare,  in  the  name  and  on  the  behalf  of  Hb  Majesty*  on  the  2r8t 
d*ay  i)(  April,  1812,  that  if,  at  any  time  hereafter,  the  Berlin  and 
Milan  Decrees  shall,  l)y  some  authentic  act  of  the  French  Govem- 
nicnt  puhlicly  promulgated,  be  absolutely  and  unconditionally  rc- 
|)ealed,  then  and  from  thenceforth  the  Order  in  Council  of  the 
7lh  January,  1807,  and  the  Order  in  Council  of  the  26th  April, 
i  809,  shall,  without  any  further  order,  be,  and  the  same  arc  hereby 
declared  from  thenceforth  to  be,  wholly  and  absolutely  revoked : 

And  whereas  the  Charge  des  Aflaires  of  the  United  States  of 
Americoy  resident  at  this  Court,  did,  on  the  20lh  day  of  3fay  last, 
transmit  to  Loid  discount  Castlereagh,  one  of  His  Majesty's  Prin- 
cipal Secretaries  of  State,  a  copy  of  a  certain  instniment,  then  for 
the  first  time  communicated  to  this  Court,  purporting  to  be  a  Decree 
passed  by  the  Govtmment  of  Franct  on  the  28lh  day  oi  April,  1811, 
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by  which  the  Decrees  of  Ba^lin  and  Milan  are  declared  to  be  defi« 
nitively  no  longer  iu  force  in  regard  to  Ameriean  vessels : 

And  whereas  His  Royal  Highness  the  Prince  Regent,  althoogh  he 
cannot  consider  the  tenor  of  the  said  iustrument  as  satlsfymg  the 
conditions  set  forth  in  the  said  order  of  the  21st  April  last,  upon 
which  the  said  orders  were  to  cease  and  determine^  is  nevertheless 
disposed,  on  his  part,  to  take  such  measures  as  may  tend  to  re- 
establish the  intercourse  between  neutral  and  belligerent  nations 
upon  its  accustomed  principles: 

His  Royal  Highness  the  Prince  Regent,  In  the  name  and  on  the 
behalf  of  His  Majesty,  is  therefore  pleased^  by  and  with  the  advice 
of  His  Majesty's  Privy  Council,  to  order  and  declare,  and  it  is 
hereby  ordered  and  declared.  That  the  Order  in  Council  bearing 
date  the  7th  day  of  January  1807,  and  the  Order  in  Council  bear- 
ing date  the  26th  day  oi  April  1809,  be  revoked,  so  far  as  may 
regard  American  vessels,  and  tlieir  cargoes  being  Amarican  property^ 
from  the  1st  day  of  Auguit  next. 

But  whereas  by  certain  acts  of  the  Government  of  the  Unktd 
States  of  America,  all  British  armed  vessels  are  excluded  from  the 
harbours  and  the  waters  of  the  said  United  States,  the  armed  vesseU 
of  France  being  permitted  to  enter  therein ;  and  the  commercial  in- 
tercourse between  Gieat  Britain  and  the  United  States  is  ihter- 
dieted,  the  commercial  intercourse  between  France  and  the  said 
United  States  having  been  restored  :  His  Royal  Highness  the  Prince 
Regent  is  pleased  hereby  further  to  declare,  in  the  name  and  on  the 
behalf  of  His  Majesty,  that,  if  the  Government  of  the  said  United 
States  shall  not,  as  soon  as  may  be  after  this  order  shall  have  been  duly 
notified  by  His  Majesty's  Minister  in  America  to  the  said  Govern- 
ment, revoke  or  cause  to  be  revoked  the  said  acts,  thi^j  present 
order  shall,  in  that  case,  after  due  notice  signified  by  His  Majesty's 
Minister  in  Amevica  to  the  said  Government,  be  thenceforth  null 
and  of  no  effect. 

It  is  further  ordered  and  declared,  that  all  American  vessels  and 
their  cai^oes,  being  American  property,  that  shall  have  been  cap- 
tured subsequently  to  the  20ti]  day  of  Maj/  last,  for  a  breach  of  the 
aforesaid  Orders  in  Council  alone,  and  which  shall  not  liave  been, 
actually  condenmed  before  the  date  of  this  order,  and  that  all  ships 
and  cargoes,  as  aforesaid,  that  shall  henceforth  be  captured,  under 
the  said  orders,  prior  to  the  1st  day  of  August  next,  shall  not  be 
proceeded  against  to  condemnation  till  further  orders ;  but  shall,  in 
the  event  of  this  order  not  becomuig  null  and  of  no  eflcct  in  the 
ca«^e  aforesaid,  be  forthwith,  liberated  and  restored,  subject  to  such 
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i^asonable  expences  on  the  part  of  the  captors  as  shall  have  been 
justly  incurred. 

Provided  that  nothing  in  this  order  contained,  respecting  the  re* 
vocation  of  the  orders  herem  mentioned,  shall  be  taken  to  revive 
vrholly  or  in  part  the  Orders  in  Council  of  the  llth November  1807# 
or  any  other  Order  not  herein  mentioned,  or  to  deprive  parties  of 
any  legal  remedy  to  which  they  may  be  entitled  under  the  Order  in 
Council  of  the  Slst  April  1812. 

His  Royal  Highness  the  Prince  Regent  b  hereby  pleased  further 
to  declare,  in  the  name  and  on  the  behalf  of  His  Msyesty,  that 
nothing  in  Uib  present  Order  contained  shall  be  understood  to  pre- 
clude His  Royal  Highness  the  Prince  Regent,  if  circumstances  shall 
so  require,  from  restoring,  after  reasonable  notice,  the  Orders  of 
the  7th  January;  1807,  and  26th  April  IS09,  or  any  part  thereof, 
to  their  full  effect ;  or  from  taking  such  other  measures  of  retaliation 
against  the  enemy  as  may  appear  to  His  Royal  Highness  to  be  just 
and  necessary. 

And  the  Right  Honorable  the  Lords  Commissioners  of  His  Ma- 
jesty's Treasury,  His  Majesty's  Principal  Secretaries  of  State,  the 
Lords  Commissioners  of  the  Admiralty,  and  the  Judge  of  the  High 
Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice- Admi- 
ralty, are  to  take  the  necessary  measures  herein,  as  to  them  majf 
jres])ectively  appertain. 

JAMES  BULLER, 


B. 

Bjf  the  Commissioners  far  executing  the  Office  of 

Lord  High  Admiral  of  the  United  Kingdom  oj 

Great  Britain  and  Ireland,  d^c. 

His  Royal  Highness  the  Prince  Regent,  having  been  pleased  bj 

his  Order  in  Council,  dated  the  31st  of  last  month,  in  the  name 

and  on  the  behalf  of  His  Majesty,  to  direct  that  the  Commanders 

of  His  Majesty's  ships  of  war  and  privateers  do  detain  and  bring 

into  port  all  ships  and  vessels  belonging  to  the  citizens  of  thii 

United  States  of  America^  or  bearing  the  flag  of  the  said  United 

States,  except  such  as  may  be  furnished  with  British  licenses, 

which  vesseb  are  allowed  to  proceed  according  to  the  tenor  of  the 

said  licenses ;  but  that  the  utmost  care  be  taken  for  the  preservation 

of  all  and  every  part  of  the  cargoes  ou-board  any  of  the  first-men^ 

tioncd  ships  or  vessels,  so  that  no  damage  or  embezzlement  wliat^ 
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ever  be  sustained ;  we  signify  the  same  for  your  infoncatioo  afl 
guidance. 

Given  under  our  hands  the  10th  August^  IS  12. 
To  the  Judgi  of  the  VicemAdmraity  Court  at  Halifax. 
By  Command  of  their  Lordships, 

J.  W.  CROKER. 


Ccmmission — Condemnation. 
In  the  Name  and  on  the  Behalf  of  His  Majesty. 
GEORGE  P.  R. 
(L.  S.) 

George  the  Third,  by  the  Grace  of  God  of  (he  United 
Kingdom  of  Great  Britain  and  Ireland,  King»  t)efender  of  the 
Faith, — ^To  our  right  trusty  and  well-beloved  Cousin  and  Counsellor 
Robert  Ftscount  MeiviUey  our  trusty  and  well-beloved  WiUiam 
Domett,  Esquire,  Vice-Admiral  of  the  White  Squadron  of  our  Fleet, 
Sir  Joseph  Sidney  Yorke,  Knight,  Rear  Adnural  of  the  White 
Squadron  of  our  Fleet,  our  right  trusty  and  well-beloved^Counsellor 
William  Dundas,  our  trusty  and  well-beloved  George  Johnstone 
Hope,  Esquire,  Rear  Admu^  of  the  W^bite  Squadroa.of  our  Fleet, 
our  trusty  and  well-beloved  Sir  George  Warrcnder^  Baronet,  and 
out  trusty  and  well-beloved  John  Oahom,  Esquire,  our  Commis- 
sioners for  executing  the  Oifice  of  Lord  High  Admiral  of  our  said 
United  Kingdom  of  Great  Britain  and  Ireland,  and  DominioDS 
thereunto  belonging,  and  to  the  Commissioners  for  executifig  that 
office  for  the  time  being,  greeting :  Whereas  we,  having  taken  into 
our  consideration  the  injurious  aud  hostile  proceedings  of  the  United 
States  of  America,  as  set  forth  in  the  Declaration  of  tliis  date  issued 
by  our  command;  and  we,  therefore,  having  determined  to  take 
•uch  measures  as  are  necessary  for  vindicating  the  honor  of  our 
crown,  and  for  procuring  reparation  and  satisfaction,  did,  by  aud 
with  the  advice  of  our  Privy  Council,  order  that  General  Reprisals 
be  granted  against  the  ships,  goods,  and  citizens  of  tbe  United  States 
iff  America,  (save  and  except  any  sljt])s  to  which  our  license  lias 
been  granted,  or  which  have  been  directed  to  be  released  from  tlie 
embargo,  and  have  not  terminated  the  original  voyage  on  which  they 
were  detained  or  released,)  so  that  as  well  our  fleets  and  ships,  as 
also  other  ships  and  vesseb  that  shall  be  comniissioned  by  Letters  of 
Marque  or  General  Reprisals,  or  otherwise,  by  you  our  Commis- 
tioners  for  executing  the  office  of  Lord  High  Admiral  of  our  said 
United  Kingdom  of  Great  Britain  and  Ireland,  now  and  for  the 
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time  being,  shall  and  may  lawfully  seize  all  ships,  vesseb;  and  goods 
belonging  to  the  United  States  of  America^  or  to  any  persons  being 
citizens  of  or  inhabiting  within  any  of  the  territories  of  the  United 
States  of  America  (save  as  before  excepted)  and  bring  the  same  to 
Judgment  in  any  of  the  Courts  of  Admiralty  within  our  dominions, 
which  shall  be  duly  commissioned.  These  are,  therefore,  to  authorize* 
and  we  do  hereby  authorize  and  enjoin  you  our  said  Commissioners 
now  and  for  the  time  being,  or  any  three  or  more  of  you,  to  will  and 
Irequire  our  High  Court  of  Admiralty  of  England^  and  the  Lieute* 
tiant  and  Judge  of  the  said  Court,  and  Ills  Surrogates,  and  also  the 
several  Courts  of  Admiralty  within  our  Dominions  which  shall  be 
duly  commissioned ;  and  they  are  hereby  authorized  and  required 
to  take  cognizance  of,  and  judicially  to  proceed  upon,  all  and  all 
manner  of  captures,  seizures,  prizes,  and  reprisals  of  all  ships, 
vessels,  and  goods  already  seized  and  taken,  and  which  hereafter 
shall  be  seized  and  taken,  and  h^r  and  determine  the  same,  ac« 
cording  to  the  Course  of  Admiralty,  and  Laws  of  Nations,  and  to 
adjudge  and  condemn  all  such  ships,  vessels,  and  goods  as  shall 
belong  to  the  United  States  of  America,  or  to  any  persons  being 
citizens  of  or  inhabiting  within  any  of  the  territories  of  the  United 
States  of  America  (save  as  before  excepted).  In  witness  whereof, 
we  have  caused  our  Great  Seal  of  our  United  Kingdom  of  Chreat 
Britain  and  Ireland  to  be  put  and  affixed  to  these  presents.  Given 
at  our  Court  at  Carlton  House,  the  Thirteenth  day  of  October,  in 
the  Year  of  our  Lord  One  Thousand  Eight  Hundred  and  Twelve, 
and  in  the  Fifty-second  Year  of  our  Re%n. 


C. 

13th  October,  ISlf. 
Whereas  it  is  expedient  that  all  vessels  which  have  arrived  or 
ttiay  arrive  at  the  Ports  of  Lisbon  or  Cadiz,  with  cargoes  of  gituu 
and  flour  from  the  United  States  of  America,  being  furnished  with 
His  Majesty's  license,  or  with  licenses  from  Augustus  J.  Foster,  Esq. 
II  is  Britannic  Majest/s  late  Miubter  at  the  United  States,  shoidd 
be  permitted  to  return  with  cargoes  of  lawful  merchandize  to  th<; 
ports  of  the  said  States ;  and  that  such  vessels,  with  their  cargoes, 
to  whomsoever  the  same  may  belong,  should  be  protected  on  their 
return  against  capture  by  His  M^esty's  cruizers:  His  Royal  High- 
ness the  Prince  Regent,  in  the  name  and  on  behalf  of  His  Majesty, 
as  pleased,  by  and  with  the  advice  of  His  Majesty's  Privy  Council, 
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to  order,  and  it  is  hereby  ordered.  That  all  vessels  which  have 
arrived  or  may  arrive  at  the  ports  of  LUhon  or  CatUz^  with  cargoes 
of  grain  or  flour  from  the  United  States  of  America^  under  His  Ma- 
jesty's license,  or  under  the  fkith  of  passports  granted  for  the  pro- 
tection of  such  vessels  by  His  Majesty's  Minister  in  America^  shall 
be  permitted  to  take  on-board  at  either  of  the  ports  aforesaid,  being 
the  port  of  destination  of  their  outward  cargoes,  respectively,  car- 
goes of  lawful  merchandize,  and  to  return  therewitli  to  any  port  of 
the  United  States  of  America,  without  molestation  on  account  of 
the  present  hostilities;  and  notwithstanding  the  said  ships  and  car- 
goes may  belong  to  citizens  or  inhabitants  of  the  said  United  States 
of  America:  provided,  nevertheless,  that  all  vessels  claiming  the 
benefit  of  thb  order  shall  be  provided  with  an  order  from  His  Ma- 
jesty's Minbter  at  Lisbon  or  Cadix^  (who  are  hereby  authorized  and 
empowered  to  grant  the  same,)  permitting  the  shipment  of  such 
cargoes  of  lawful  merchandize,  to  be  therein  described,  authorizing 
die  said  ships  and  cargoes  to  return  to  any  port  of  tlie  United  States 
of  America  without  molestation,  in  pursuance  of  the  provisions  of 
this  order.  And  the  Right  Honorable  Viscount  Castlereagh,  one  of 
His  Majesty's  Principal  Secretaries  of  State,  and  tlie  Judge  of  the 
nigh  Court  of  Admiralty,  and  Judges  of  the  Courts  of  Vice-Admi- 
ralty, are  to  take  the  necessary'  measures  herein  as  may  respectively 
appertain. 

JAMES  BULLER. 


D. 

Bi/  the  Commissioners  for  executing  the  Office  of 

Lord  High  Admiral  of  the  United  Kingdom  of 

Great  Britain  and  Ireland^  ^c. 

His  Royal  Highness  the  Prince  Regent  having  been  pleased,  by 

h^s  Order  in  Council,  dated  the  26th  October,  1812,  in  the  name 

and  on  the  behalf  of  His  Majesty,  to  order,  that  all  such  American 

vessels  and  cargoes  of  grain  and  flour,  proceeding  from  the  ports  of 

the  United  States  of  America  to  Spain  or  Portugal,  as  shall  be 

furnished  with  passports  or  certificates  of  protection  granted  by 

VicCmAdmiral  Sawyer,  commanding  His  Majesty's  ships  on  the 

Haltfax  station,  shall  be  allowed  to  proceed  according  to  the  tenor 

of  the  said  passports  or  certificates,  without  molestation  on  account 

of  the  present  hostilities ;  and  further  to  order,  that  if  any  such 

ships  and  cargoes^  so  ^iQ^/^^ivw^^  ^baAl  U^ve  been  detained,  or  shall 
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be  detained,  and  brought  in  for  adjudication^  they  shall  be  forth* 
with  liberated  and  released :  We  signify  the  same  for  your  iiifor- 
mation  and  guidance,  and  do  hereby  require  and  direct  you  to.  pay 
the  strictest  regard  and  attention  thereto. 
Given  under  our  hands  the  dlst  day  of  October,  1812. 

W.  DOMETT, 
J.  YORKE. 
J.  OSBORNE. 
To  iko  Judge  of  the  Vice-AdmiraUy  Court 
at  Halifax,  Nova  Scotia. 

By  command  of  tlieir  Lordships, 

JOHN  BURROW. 


(COPY.) 
At  the  Court  at  Carlton  House,  the  $th  AfHl,  18124 

PRESENT 

His  Royal  Highness  the  Prince  Regent  in  Council. 

Whereas  by  an  act  passed  in  the  49th  year  of  his  present 
Majest/s  reign,  entitled.  An  Act  to  authorise  His  Miyesty  to  permit 
vntil  the  25th  day  of  March,  One  Thousand  Eight  Hundred  and 
Twelve,  any  goods  and  commodities  to  be  imported  into,  and  ex- 
j>orted  from.  Nova  Scotia  and  New  Brunswick,  in  any  ship  or 
vessel  whatsoever ; 

It  is  enacted,  that  it  shall  be  lawful  in  any  ship  or  vessel,  in  any. 
inanner  owned  or  navigated,  to  import  and  export  from  any  port 
or  ports  within  the  province  of  Nova  Scotia  or  New  Bmnswick, 
which  shall  be  specially  appointed  for  that  purpose  by  His  Miyesty, 
by  Order  in  Council,  any  goods  or  commodities  which  His  Mayesty^ 
by  Order  in  Council,  shall  specially  authorize  and  allow  to  be  sa 
imported  and  exported  respectively,  any  law  to  the  contrary  not- 
fvithsbmding. 

And  whereas  tlie  said  act  has  been  continued  by  an  act  passed 
in  the  present  session  of  parliament,  cap.  20,  until  the  25th  day 
of  March,  1815 :  His  Royal  Highness  the  Prince  Regent,  by  virtue 
of  the  powers  vested  in  His  Majesty  by  the  above  recited  acts,  is 
pleased,  in  the  name  and  on  the  behalf  of  His  Msyesty,  by  and  with 
the  advice  of  His  Majesty's  Privy  Council,  to  order,  and  it  is  hereby 
ordered,  that  during  the  continuance  of  the  above  recited  acts^ 
OQtil  further  order  oiade  thereon,  it  shall  be  lajv fill  m  any  ship  or 
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▼easel,  except  a  vessel  belonging  to  France^  or  subjects  thereof,  f(> 
export  from  tlie  ports  of  Halifax,  Nova  Scotia,  and  the  ports  of 
St,  Andrew's  and  St.  John's,  New  Brunswick,  to  any  port  belong- 
ing to  the  United  States  of  America^  from  which  British  vesseh 
are  or  shall  be  excluded,  any  articles  being  the  growth,  produce,  or 
inatitt&cture  of  the  United  Kingdom  of  Great  Britain  or  Ireland, 
or  any  of  His  Majesty's  colonies,  plantations,  or  settlements  in  the 
West  Indies,  provided  such  articles  shall  have  been  certified  by  the 
Collector  and  Comptroller  of  His  Majesty's  Customs,  at  any  of  the 
ports  above-mentioned,  from  whence  the  same  shall  be  shipped  for 
any  of  the  ports  of  the  United  States  as  aforesaid,  to  have  been 
imported  into  one  of  the  said  provinces  of  Nova  Scotia  and  New 
Brunswick,  in  a  British  ship  or  vessel,  from  a  port  .of  the  United 
Kingdom  ef  Great  Britain  and  Ireland^  or  from  a  port  of  the 
said  colonies,  plantations,  or  settlements,  and  also  to  import  into 
the  port  of  Halifax,  Nova  Scotia,  and  the  ports  of  St.  Andrexs's 
and  St*  John's,  New  Brunswick,  from  any  of  the  sdid  ports  of  the 
United  States,  wheat  and  grain  of  any  kind,  bread,  biscuit,  and 
flour,  pitch,  tar,  and  turpentine,  such  articles  being  of  the  growth^ 
produce,  and  manufacture,  of  the  said  United  States, 

And  the  Right  Honorable  the  Lords  Commissioners  of  lib  Ma- 
jesty's Treasury,  and  the  Lords  Conunissioners  of  the  Admiralty^ 
are  to  give  the  necessary  directions  herein  accordingly. 

(Signed)  CIIETWYND. 


(COPY.) 
At  the  Court  at  Carlton  House,  the  13th  day  of  October,  1812. 

PRESENT 

His  Royal  Highness  the  Prince  Regent  in  Council. 
Whereas  by  virtue  of  the  powers  vested  in  His  Majesty  by  an 
Act  passed  in  the  49th  year  of  His  Majesty's  reign,  and  continued  by 
an  Act  passed  in  the  last  session  of  parliament,  chap.  20/  an  Order 
in  Council  was  issued  on  the  Sth  oi  Aprils  IS  12,  declaring  that  it 
should  be  lawful  to  export  and  import,  in  any  ship  or  vessel,  ex- 
cepting a  ship  or  vessel  belonging  to  France,  or  to  the  subjects 
thereof,  from  and  into  the  ports  of  Halifax^  m  Nova  Scotia,  and 
the  porte  of  St.  Andrew's  and  St.  John's^  New  Brunswick,  to 
and  from  any  port  belonging  to  the  United  States  of  America,  from 
which  British  vessels^are  or  shall  be  excluded,  certain  articles  there, 
in  meutioned  and  described ;  And  whereas  it  is  expedient  that  the 
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lexportatiou  and  the  importation  of  tlie  articles  so  allowed  to  be 
(.exported  and  imported  by  the  said  Order  of  Council  should,  notr 
withstanding  the  present  hostilities,  continue  to  be  permitted  in  the 
same  manner  and  in  vessels  of  the  like  description,  provided  such 
vessels  shall  have  a  licence  from  the  Governor,  Lieutenant-Goverr 
nor^  or  other  ofHcers  administering  the  government  in  the  said 
provinces  of  Nova  Scotia  and  New  Brunswick:  His  Royal  High- 
ness the  Prince  Regent,  in  the  name  and  on  the  belialf  of  His  Ma- 
jesty, is  pleased,  by  and  with  th^  advice  of  His  Majesty's  Privy 
Council,  to  order,  and  it  is  hereby  ordered,  that  the  said  Governor, 
Lieutenant-Governor,  or  officers  administering  the  government  of 
tlie  said  provinces  of  Nova  Scotia  and  New  Brunswick  respectively, 
for  the  time  being,  shall  be  authoriiced  and  empowered,  and  they 
are  hereby  authorized  and  empowered  to  grant  licences  accordingly 
for  the  exportation  and  importation  of  the  said  articles  as  enume- 
rated and  allowed  by  the  said  Order  in  Council,  notwithstanding 
the  shi]»s  and  cargoes  shall  belong  to  citizens  and  inhabitants  of  the 
United  States  of  America,  or  be  the  proi>erty  of  ^r/ftsA  subjects 
t«-ading  there^vith.  And  the  Right  Honorable  the  Lords  Commis- 
sioners of  His  Majesty's  Treasury,  the  Right  Honorable  Earl 
Bathurst,  one  of  His  Majesty's  Principal  Secretaries  of  State^  the 
Lords  Commissioners  of  the  Admiralty,  and  the  Judge  of  the  High 
Court  of  Admiralty,  and  the  Judges  of  the  Courts  of  Vice-Admi- 
ralty, are  to  take  the  necessary  measures  herein  as  to  them  may 
respectively  appertain. 

(Signed)  JA.  DULLER. 


(COPY.) 

Export. — I,  the  undersigned  Lieutenant- 

Governor  in  and  over  the  province  of  Nova  Scotia,  and  the  terri- 
tories thereunto  belonging  in  America,  in  pursuance  of  the  authority 
given  to  me  by  Order  of  Council,  bearing  date  the  13th  day  of 
October,  1812,  do  hereby  grant  this  Licence,  and  do  hereby  au- 
thorize A.  B.  to  export  in  any  ship  or  vessel  not  belonging  to 
France^  or  the  subjects  thereof,  from  the  port  of  Halifax  in  Nova 
Scotia,  to  any  port  belonging  to  the  United  States  of  America 
from  which  British  ships  are  excluded,  any  articles  being  the 
growth,  produce,  or  manufacture  of  the  United  Kingdom  of  Great 
Briiifin  fuid  Mand,  or  of  any  of  His  M^esty's  colonies,  planta* 
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iiom,  or  settlements  in  the  JVesl  Indies,  without  molestation  6» 
account  of  the  present  hostilities,  and  notwithstanding  tlie  said  ship 
and  cargo  may  l>elong  to  any  subject  or  inhabitant  of  the  Uniied 
States  of  Americu,  or  may  be  the  property  of  any  Britith  subject 
trading  therewith,  provided  that  such  articles  shall  have  been  certi* 
fied  by  the  Collector  and  Comptroller  of  His  Majesty's  Customs  at 
the  port  abovementioned,  from  whence  the  same  shall  be  8hi]^>ed 
for  any  of  the  ports  of  the  Vkited  States  as  aforesaid,  to  have  beeil 
imported  into  the  provinces  of  N&va  Scotia  and  New  Brumwiek,, 
in  a  British  ship  or  vessel  from  a  port  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  or  from  a  port  of  the  said  colonic^ 
pkintations,  or  settlements. 
This  licence  to  continue  in  force  months. 


(COPY.) 

Import.-*-*!,  the  undersigned  lieatenant^ 

Governor  in  or  over  the  province  of  Nava  Seaiia,  and  the  terri* 
lories  thereunto  belonging  in  AjO^erica,  m  pursuance  of  the  authority 
given  to  me  by  an  Order  of  Council,  bearing  date  tlie  13th  day  cf 
October,  1812,  do  hereby  grant  this  Licence,  and  do  hereby  au-i 
thorize  and  permit  A.  B.  to  import  in  any  ship  or  vessel,  excepting 
a  ship  or  vessel  belonging  to  France,  or  the  subjects  thereof,  into 
the  port  of  Halifax^  in  Nova  Scatia,  from  any  port  in  ti^e  United 
States  qf  America  from  which  British  vessels  are  excluded,  a 
cargo  of  wheat,  grain,  bread,  biscuit,  f]our„  pitch,  tar,  or  torpen* 
tine,  without  molestation  on  account  of  the  present  hostilities,  and 
notwithstanding  the  said  ship  or  goods  shall  be  the  property  of  anj 
subject  or  inhabitant  of  the  United  States  of  America^  or  of  any 
British  subjects  trading  therewith. 
This  Licence  to  continue  in  force  months. 


Bi/  the  Commissioners  for  execmting  the  Office  sf 

Lord  High  Admiral  of  the  United  Kingdom  of 

Great  Britain  and  Ireland,  i^c. 

Whereas  the  King  bath  been  pleased  to  order  that  general 

reprisals  be  |;taR\ed  ^g&xi&X.  \lift  «Iuvm«  ^oods,  and  citiaens  of  the 
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United  States  of  America,  so  that,  za  well  His  Miyesty's  fleet 
and  ships  as  also  other  ships  and  vessels  that  shall  be  commissioned 
hy  letters  of  marque,  or  general  reprisals,  or  otherwise,  by  us,  the 
Couunissioners  for  executing  the  office  of  Lord  High  Admiral  for 
the  time  being,  or  by  any  person  or  persons,  by  us  or  them  eoH 
powered,  shall  and  may  lawfully  seize  all  the  ships,  vessels,  and 
goods  belonging  tP  the  United  States  of  America,  or  to  any  persoiw 
being  citizens,  or  inhabiting  within  any  of  the  territories  of  the 
United  States  of  America,  (save  and  except  any  ships  to  which 
His  Majesty's  licence  has  been  granted,  or  which  have  been  directed 
to  be  released  from  the  embargo,  add  have  not  terminated  the  ori* 
ginal  voyage  on  which  they  were  detained  and  released,)  we  do  in 
pursuance  of  His  Majesty's  commission  under  the  great  seal  of 
Great  Britain,  bearing  date  the  ISth  day  of  October,  1812,  (a 
copy  whereof  is  hereunto  annexed,)  hereby  will  and  require  His 
Majesty's  Vice- Admiralty  Court  of  Halifax,  and  the  Vice-Admira], 
or  \m  Deputy,  or  the  Judge  of  the  said  Court,  or  his  Deputy,  now 
or  for  the  time  being,  to  take  cognizance  of,  and  judicially  to  pro- 
ceed upon  all  and  all  manner  of  captures,  seizures,  prizes  and  re- 
prisals of  all  ships  and  goods  that  are  or  shall  be  taken  within  the 
limits  of  the  said  Vice*Admiralty  Court  of  Halifax^  and  to  hear 
and  determine  the  same  according  to  the  course  of  admiralty  and 
law  of  nations,  to  adjudge  and  condemn  all  such  ships,  vessels,  and 
goods,  as  shall  belong  to  the  United  States  of  America,  or  to  any 
persons  being  citizens,  or  inhabiting  within  any  of  the  territories  of 
the  United  States  of  America,  excqit  as  before  excepted. 

And  whereas  His  Royal  Highness  the  Prince  Regent,  acting  in 
the  name  and  on  the  behalf  of  His  Majesty,  hath  been  pleased  to 
establish  instructions  under  hu  signet  and  sign  manual,  bearing  date 
the  14th  day  of  the  sakl  month,  for  the  guidance  of  the  said  Courts 
of  Admindty  respecting  the  mode  of  proceedbg  on  the  before- 
mentioned  captures ;  and  by  his  Order  in  Council  of  the  13th  day 
of  the  said  month,  to  approve  of  a  set  of  standing  interrogatories, 
prepared  by  His  Miyest/s  Advocate  General,  and  the  Advocate 
of  the  Admiralty,  to  be  administered  to  all  commanders^  mas- 
ters, officers,  mariners,  and  other  persons  found  on-board  any  ship 
or  vessel  (which  hath  been  or  shall  be  seized  or  taken  as  prize  by 
any  of  His  Majesty's  shqM  or  vesseb  of  war,  or  by  any  merchant 
ships  or  vessels  which  have,  or  shall  have  commissions  or  letters  of 
marque  or  reprisals,  concerning  such  captured  ships,  vessels,  or  any 
goods,  wares,  and  merchandise  OD>board  the  same,)  examined  at 
WiUKases  in  prqpaimtoiy  during  the  picseat  hoalilitie^;  and  to  oider 
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that  the  said  interrogatories  be  traosmitted  to  the  several  Courts  of 
Admiralty  in  His  Majesty's  foreign  govemtneuts  and  plantations, 
for  their  guidance. 

We  send  herewith  copies  of  the  said  instmctions  and  interrogato- 
lies  to  the  Vice-Admiralty  Court  of  Halifax,  and  the  Vice-Admiral 
or  his  Deputy,  or  the  Judge  of  the  said  Court  or  his  Deputy,  now 
<Mr  for  the  time  being,  for  their  guidance  accordingly;  and  do 
hereby  will  and  require  them  to  cause  the  same  to  be  duly  observed. 
For  domg  all  which  this  shall  be  their  sufficient  warrant. 
Given  under  our  hands  and  seal  of  the  Office  of  Admiralty,  the 
a6^  of  Ociobtr,  1812. 

J.  YORKE. 
G.  WARRENDER. 
J.  OSBORNE. 
To  ike  Vice-AdmiraUy  Court  ^  Halifax,  and 
tke  Vice^Admiral  or  his  Deputy^  or  the 
Judge  of  the  »aid  Court  or  his  Deputy, 
now  or  for  the  time  being. 

By  command  of  their  Lordships, 


G. 

By  the  Commissioners  for  executing  the  Office  of 
Lord  High  Admiral  of  the  United  Kingdom  of 
Great  Britain  and  Ireland^  Sfc, 

His  Majesty  having  been  pleased,  by  his  Order  in  Council  bear- 
ing date  the  11th  day  of  November ^  1807,  to  direct,  "that  in 
**  future  the  sale  to  a  neutral  of  any  vessel  belonging  to  His  Ma- 
**J€8ty's  enemies  should  not  be  deemed  to  be  legal,  nor  in  any 
«  manner  to  transfer  the  property,  nor  to  alter  the  character  of 
•'  such  vessels;  and  that  all  vesseb  then  belonging,  or  which  here- 
**  after  should  belong,  to  any  enemy  of  His  Majesty,  notwithstand- 
ing any  sale  or  pretended  sale  to  a  neutral,  should  be  captured 
and  brought  in,  and  should  be  adjudged  as  lawful  prize  to  the 
captors :''  And  whereas  it  is  expedient  to  confine  the  operation  of 
the  said  order  to  vessels  belonging  to  France,  or  to  the  territories 
thereof,  or  to  any  of  the  countries  or  places  annexed  to,  or  incor- 
porated with  France  ;  Hfa  Royal  Highness  the  Frmce  Regent;  act- 
ing in  the  name  and  on  the  behalf  of  His  M^esty,  is  pleased,  by 
his  Order  in  Council  dated  the  Ist  instant,  to  direct  thai  His  M^ 
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j«f8tv*s  Order  in  Council  abovenientioned  shall  henceforth  be  con- 
liDe<l  to  vcsvls  belonging  to  France,  or  to  the  territories  thereof| 
or  to  any  of  the  countries  or  places  annexed  to  or  incorporated  with 
France  ;  and  that  ail  vessels  belonging  to  any  other  power  at  war 
with  His  Majesty,  \vhicii  may  have  been  purchased,  or  may  be 
purcliased,  by  the  subjects  of  any  power  in  amity  with  Hb  Majesty, 
and  which  shall  be  captured  after  the  date  of  the  Prince  Regent's 
said  Order  of  the  1st  instant,  and  shall  thereon  be  brought  to  ad* 
judication  in  any  of  His  Majesty's  Courts  of  Prize,  shall  be  adjudged 
by  the  said  Court  in  the  same  manner  as  if  the  aforesaid  Order  of 
the  I  \i\\  November  1807  had  not  been  issued.  We  signify  the 
same  for  your  information  and  guidance,  and  do  hereby  require 
and  direct  you  to  pay  the  strictest  regard  and  attention  thereto, 
<iiven  uudier  our  hands  the  iitii  day  of  February,  1813f 

J.  YORKE, 
G.  WARRENDER, 
J.  OSBORNE. 
By  command  of  their  Lordships, 


mm 


The  following  letter  having  been  generally  attributed  to  Dr^ 
Crake,  it  may,  not  impro|)erIyy  be  introduced  here.  It  appeared 
in  the  llalijax  Weekly  Chronicle  of  March  22,  1806,  and  was 
in  answer  to  several  <locuments  which  had  been  publbhed  by 
the  American  Govenmient. 
The  general  pretensions  of  the  Americans  to  a  right  to  engage 
in  the  Colonial  trade  of  the  enemies  of  fSreat  Britain,  particu* 
Jarly  as  they  appear  in  tlie  Remonstrance  of  their  Mmbter  to  the 
British  Government,  have  been  so  ably  discussed,  and  so  satbfac* 
torily  refuted,  ui  a  letter  which  was  printed  in  your  last  paper,  that 
it  seems  scarcely  necessary  tcr  add  any  thing  further  upon  that  sub- 
ject.    There  are,  however,  some  collateral  points  and  argument^ 
in  other  documents,  proceeduig  from  equal  authority,  which  may 
seem  to  require  a  more  specific  answer.     AAer  a  few  preliminary 
remarks,  therefore,  rather  by  way  of  recapitulation  of  what  I  cou«  ' 
lider  as  already  provetl,  than  as  new  matter,  I  shall  proceed  to 
state  some  observations  upon  those  points,  to  which  the  writer  of 
that  letter  has  either  not  adverted,  or  which  he  has  but  incidentally 
mentioned. 

From  the  earliest  times  of  systematic  enqnuries  into  the  rules  which 
ficre  to  serve  as  guides  for  the  conduct  of  kdepedent  uatfcNi| 
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the  adjustment  of  the  respective  cUdms  of  neutral  and  belGgerent 
powen^  has  ever  heen  considered  as  perplexing  and  diflknit.  The 
right  of  trading  uncontrouled,  with  any  consenting  people,  set  up 
on  one  side,  the  right  of  restraining  thn  traific  in  certain  cases,  as- 
<aerted  on  the  other,  ^ve  both  been  uHnntained  with  equal  warmth 
ttid  confidence,  and  supported  with  iio  small  appearance  of  plans»- 
bility. 

Whether  there  may  be  any  competition  of  real  rights  in  other 
cases,  is  not  of  the  present  consideration ;  but  I  think  it  has  been 
fully  established  that  if  a  principle  be  admitted,  which  I  believe  has 
never  been  denied,  that  a  nation  cannot  aid  and  abet  one  of  the 
powers  at  war  against  the  other,  without  a  breach  of  its  neutrality; 
in  the  question  of  the  colonial  trade,  no  such  conflict  exists.  It  has 
been  sliewn  that  that  branch  of  trade  is  an  injury  to  Great  Briiam 
in  its  very  nature,  without  a  shadow  of  right  to  plead  in  its  defence. 
It  is,  in  its  origin,  its  existence,  its  very  essence,  and  its  effects,  an 
assistance  given  to  one  enemy  at  the  expence  of  the  other,  in  their 
respective  relations  a$  belligerents,  and  consequently  in  their  Aot- 
tile  operations.  If  it  had  not  been  an  important  object  to  Gret^ 
Britain,  in  the  war,  to  intercept  the  colonial  conununications  of 
fiance,  and  if  her  naval  resources  had  not  supplied  the  means  of 
efiecting  it,  no  stagnation  of  the  colonial  trade  would  have  taken 
place.  If  France  had  not,  in  consequence  of  the  distress  imposed, 
required  relief  against  the  maritime  exertions  of  Great  Britain,  the 
monopoly  would  still  have  continued.  Tbe  opening  of  the  markets 
therefore  was  neither  more  or  less,  than  an  application  to  neutrals 
for  aid  against  Great  Britain.  If  neutrals  by  engaging  in  it  could 
not  have  assisted  France,  they  would  not  have  obtained  the  privi- 
lege ;  ami  if  it  had  not  been  an  expedient  of  that  country  to  coun- 
teract the  operations  of  her  enemy.  Great  Britain  would  never  have 
objected  to  it.  It  bears  no  resemblance  then  to  those  usual  and 
habitual  branches  of  trade,  which  a  neutral  may  justly  be  said  to 
have  a  right  to  carry  on  as  well  during  a  state  of  war  as  of  peace, 
because  in  peace  it  lias  no  existence  at  all,  and  in  war  it  exists  only 
as'  an  aid  to  one  party,  and  an  impediment  to  the  other,  in  their 
respective  systems  of  warfare. 

But  I  mean  now  only  to  advert  to  the  assertions  contained  in  tlie 
Message  of  the  President  of  the  United  States,  to  the  Senate  and 
House  of  Representatives,  and  in  a  Letter  of  Instructions  written 
by  the  American  Secretary  of  State,  to  James  Munroe,  esq.  that 
the  principles  held  by  Great  Britain  are  new^  unacknowledged  h^ 
the  usage  of  nations,  contrary  to  the  most  approved  authorities^^ 
«Dd  that  the)  bave  moieostt  Xfioxi  virtually  ttnmmced  by  ^«| 
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Britain,  bulh  through  Commissioners  appointed  by  treaty,  and  m 
His  Majesty's  Instructions  explained  in  the  decisions  ef  the  marir 
time  tribuntih. 

There  is  an  evident  fallacy  b  tite  assertion  that  the  principles 
maintained  by  Great  Britain,  arc  of  "  modem  date,**  or  "  nove^ 
doctrines"    The  principle  itself  is  confounded  with  the  applicatiom 
of  the  principle.    The  principle  itself  is  co-e\istent  with  the  Law  of 
Nations  or  rather  with  the  Law  of  Nature,  which  is  only  another 
word  for  common  sense,  justice,  and  reason,  that  he  who  assistf 
one  enemy,  in  tlie  operations  of  war,  at  the  ejipence  of  the  other^ 
is  no  longer  a  neutral,  but  a  friend  to  oue  party,  and  an  enemy  tq 
the  other.     In  what  the  assistance  may  consist  must  depend  upqm 
circumstances.     It  is  ini|>ossiible  to  ascerbiin  d  priori  every  case 
which  may  arise.    Those  of  contraband  and  blockade  have  been 
long  settled,  and  universally  admitted,  because  they  must  have  earlj 
and  frequently  occurred.     But  assistance  is  not  limited  to  those  two 
cases  only.     Whenever  other  modes  of  aid  are  discovered,  the  bel* 
ligerent  has  a  right  to  resist  tiieni;  not  by  any  new  principle,  but 
by  an  application  of  the  old  principle  to  existing  circumstances* 
New  situations  create  new  moJes  of  warfare,  new  points  of  attacl^ 
ami  defence.  New  modes  of  assistance  will  consequently  be  resorted 
to,  but  not  the  less  unneutrid,  and  hostile  because  they  may  have 
been  unforeseen,  because  they  may  not  luive  been  distinctly  specified 
by  jurists,  or  provided  for  in  any  treaties. 

It  happened  so  with  respect  to  coniraband.  Changes  in  the  prac- 
tice and  the  objects  of  war  render  a  great  part  of  tlie  old  list  of 
prohibited  articles  almost  useless ;  others,  not  usuaUy  enumerated^ 
become  more  serviceable,  and  even  essential.  Neutrals,  insUgatec^ 
by  their  views  of  private  emolument,  for  some  time  strenuouslyr 
contended  that  none  but  Ihe  articles  in  the  ok!  catak^ues  could 
possibly  be  unlawful.  The  poiut  was  fairly  discussed ;  such  doc* 
trines  which  make  the  Law  of  Nations  a  law  of  the  letter,  and  not 
of  the  spirit,  could  not  stand  the  test  of  reason,  and  they  wcra 
obliged  finally  to  abandon  them. 

Thus  the  appNeation  of  this  principle  to  tlie  particular  case  of  tha 
colonial  tnule  must,  in  one  sense,  necesisarily  be  of  modern  date^ 
because  the  subject  matter  is  not  of  ancient  tijues.  It  could  not  be 
applied  to  colonies,  before  colonies  existed.  Their  establishment^i 
peculiar  laws,  and  sitnation,  are  within  a  few  centuries;  and  it  nas 
long  before  their  real  benefit  was  fuUy  understood  and  experienced, 
|t  was  only  since  a  few  years  that  they  became  of  consequence  enough 
to  form  an  object  of  attack  on  one  side,  and  of  protection  on  tb# 
ptber;  and  tbeiefoR  it  is  but  recently  tbat  a  wavaai,  by  tradmg  with 
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the  colonies^  could  matmally  assist  an  coeoiy.  The  my  morocat 
the  €MtfuJttderu  arose,  the  old  rule  was  considered  as  imoiediately 
mttaching  to  it  The  old  plan  of  rebxiog  the  colonial  mooopolj  and 
admitttng  neutral  merchants  **pom'  ayprovithmer  et  aider  let  Co- 
Ume%^  in  time  of  war,  as  far  as  I  am  bformed,  was  first  adopted  by 
Frmkc^t  about  the  year  1705»  under  JUinu.  PontchmimUy  then 
Minister  of  the  Marine.  **  Upon  its  first  introduction  it  was  consi- 
dered on  all  sides  as  an  expedient  of  war,  which  neutral  nations 
oi^gfat  not  to  aid,  and  which  this  country  was  under  no  obligation 
fton  the  law  of  nations  to  tolerate,''  and  the  very  first  neutral  vcs- 
ids  employed  in  the  service  were  made  prise.  In  the  year  17 56, 
and  1779»  uxi  at  other  periods,  the  same  practice  was  resorted  to, 
a«d  with  the  same  consequences,*  without  even  a  remoustraace,  as 
fiur  as  I  have  heard,  either  on  the  side  of  Frmue,  or  of  the  neutral 
countries.  The  principles  then  now  asserted  by  Gfreol  Briiam,  and 
said  to  be  novel  doetrines  and  mere  innovations,  are  at  least  of  a 
century  standing,  and  certainly  as  old  as  the  very  first  existence  of 
the  case  to  which  they  apply. 

It  is  said  too  that  ''  t^  pradice  is  WMclmowledged  hf  ike 
mmge  of  other  tudiena."  If  this  were  the  fact,  to  make  it  at  ill 
applicable  to  the  question,  it  must  be  shown  that  they  were  in  the 
Mipe  predicament  with  Great  Britain.  I  am  not  aware  that  the 
same  case,  in  its  full  extent,  ever  happened  to  any  other  nation.  No 
other  country  engaged  m  war  with  an  enemy  possessing  valuable 
colonies,  has  ever  obtained  such  a  decisive  naval  superiority  as  to- 
tally to  annihilate  their  trade  and  connection,  and  to  compel  them 
to  open  the  market  to  neutrals.  But  the  same  principle  of  prevent? 
ing  neutrals  from  engaging  in  the  carrying  trade  of  the  enemy,  has 
been  extended  by  France  under  the  old,  as  well  as  under  the  new 
governments  to  a  much  greater  length  than  ever  was  contended  for 
by  this  country.  We  are  informed  by  the  Code  dee  Prizes,  that 
as  early  as  the  year  1704,  it  was  ordained,  that  '*  La  toialitS  de  la 
*^  cargaisoH  sera  bonne  priu^  st,  charget  eur  urn  navire  meuire 
'*  eile  est  du  cru  etfabrique  de  Vcnnemi,  et  destin^  pour  un  eiaf 
^'  ennemt.  The  whole  of  the  cargo  shall  be  good  prixe,  if,  laden 
^  on-board  a  neutral  ship,  it  is  of  the  growth  and  manufacture  of  the 
*'  enemy,  and  destined  for  the  enemy's  country."  Thb  comprehends 
nil  exportations  and  importations  between  the  mother  country  an4 
the  colony,  whether  direct  or  circuitous,  and  whoever  may  be  the 
proprietors  of  the  commodities.    To  the  regulations  and  practice  of 
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that  country  in  more  recent  timeji,  I  apprehend  no  neutral  would 
wish  me  to  liave  recourse  for  precedents. 

This  affords,  amongst  innumerable  instances  which  are  evident 
upon  the  mere  inspection  of  their  respectife  codes^  that  in  the  moit 
palpable  contradiction  to  the  calumnies  continually  repeated,  of  tht 
naval  oppressions  said  to  be  inflicted  upon  neutral  commerce  hj 
Great  Britain^  Uiat  country  has  always  adopted  a  milder  system  of 
tnaritime  laws  than  France. 

It  b  another  charge  against  these  British  principles,  *'  that  they 
"  are  contrary  to  the  Law  of  Nations  a$  settled  fy  the  ma^  op* 
**  proved  antharities,'*  As  to  the  particular  question  of  the  colonial 
trade,  no  authorities  are  to  be  expected  in  those  venerable  writera 
whose  impartiality,  learning,  sound  sense,  and  experience,  have 
justly  rendered  them  the  arbiters  of  nations,  because  the  case  dkf 
not  arise  in  their  day.  But  the  principles  which  I  have  already  laid 
down,  by  which  that  question  must  be  decided,  and  upon  wbicii 
threat  Britain  has  acted,  are  there  to  be  found  in  all  their  lumi* 
nous  evidence,  and  irresistible  force.  As  they  advanced  nearer  to 
modem  times,  and  new  cases  arose,  tlieir  general  principles  became 
more  specific  and  dbtinct.  In  stating  the  utmost  extent  of  the  rights 
of  neutrals,  Bynkershoek  confines  them  within  the  very  limits  now. 
contended  for  by  Great  Britain,  *'  That  it  was  lawful  for  them  ta 
do  whatever  was  permitted  whilst  peace  subsisted  between  the 
powers  at  war,*'  Omnia  quo  potuerunt,  cum  pax  esset  inter  eos, 
ftiOs  inter  nunc  belhtm  est,*  So  tVolff,  stating  the  services  which 
might  be  rendered  to  either  of  the  belligerents,  describes  them  to 
be  those  which  were  rendered  when  the  war  did  not  subsist^  or  U| 
time  of  peace.  Qua  extra  hellwn^  sen  pacis  tempore  gentibuo 
prastantur.f 

I  have  had  the  curiosity  to  look  into  some  of  those  more  modem 
writers  ypon  the  subject,  who  have  appeared  as  the  professed  sup* 
porters  of  neutrality,  llieir  manifest  partiality,  want  of  candour, 
inconsistencies,  and  reciprocal  contradictions,  can  scarcely  mtitl^ 
them  to  much  consideration  in  the  light  of  authorities.  They  differ 
materially  as  to  their  doctrines,  and  agree  only  in  an  insidious  ani« 
mosity  against  Great  Britain^  and  against  each  other.  Each  of 
theni  condemns,  ainl  not  entirely  without  reason,  the  absurdities  of 
hb  rival  advocate;  and  each  of  ^m  boasts,  that  he  has  dbcovereA 
the  grand  desideratum  which  b  to  cure  all  difficulties  relating  to  th« 
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toliflicting  rights  6f  belligerent*  and  neutrals.    Their  tiostrdm  is  ilP 
deed  effectual^absolutely  tlie  saw,  and  the  tommaha%%'ke.    Tbelf 
{Nxifbiind  philosopby  has  found  out,  that  the  rights  of  neutral  conn 
merce  are  paramount  to  every  thing,  tlie  rights  of  bdligemits,  no^ 
fhmg;  the  lucre  of  gain  an  imprescriptible  obligation,  to  which 
every  thing  is  to  give  way,  and  all  pretensions  assumed  in  opposition 
to  it,  unfounded  op^mession,  or  the  mere  offspring  of  convention. 
Such  writers  cannot  be  accused  of  warping  the  truth  m  fivoar  of 
belKgereuts ;  theur  admissions,  tlierefoi^,  on  that  side  of  the  question, 
may  fairly  be  valued  as  disinterested  testimony.     Now  it  is  remark- 
able, that  whilst  they  are  contending  for  the  most  uanestrained  li- 
tMcrty  of  trade,  under  the  natural  Law  of  Nations,  even  to  ffie  sup^ 
plying  of  contraband,  and  relieving  besieged  |>laces,  tlicre  is  not  one 
of  them  who  does  not  introduce  the  very  qualification  which  is  now 
taid  to  be  peculiar  to  Great  Britain.    OaUiani  says,  '*  a  neutral 
^  people  have  a  perfect  right  to  contifttte  their  trade  with  tn'o 
**  natimis  who  are  their  friends,  neutrality  being  a  ecniinuanee  ni 
•*  their  former  state^  not  a  new  state  of  things"* 

Lampredi^  after  establishing  that  the  only  law  obligatory  upon 
toitrals  is  that  of  a  perfect  impartiality,  proceeds  to  state^  that 
*'  they  may  carry  on  their  commerce  in  the  same  manner  in  whieh 
••  they  did  in  time  of  peace.  Essi  per  consegnenza  il  faraiino  net 
•*  modo  istesso,  in  cui  lo  facevano,  in  tempo  di  pQci"f  Afterwards 
he  calls  it,  *«  il  loro  sofito  commcrcio^"  their  usual  commerce. 

Azuni  defines  perfect  neutrality  to  be,  when  a  power  "  continnes 
**  to  conduct  itself  as  it  did  before  the  tear.  Quand  nne  puissance 
•*  continue  d  se  conduire,  comme  elle  lefaisoit  avant  la  guerre  "  Pas- 
sive neutrality  he  makes  to  consist  in  this,  en  continuent  de  scuffir  que 
toutes  les  nations  helligerantes^  on  qtidqucsmunes  d'elles  continuent 
d'introduire  et  d'cxporter  lis  merchandises  qu*on  introduisoit  dans 
9onpat/s,  ou  qu*on  en  exportait  avant  la  guerre.  Agn'ui  m  another 
place  he  calls  it,  Ic  droit  qu'il  avoit  aeant  la  guerre.  So,  quits 
doivent  c'ont inner  defaire  Itur  commerce  de  la  nieme  maniere  et  arec 
la  meme  lihertt  qu^cn  temps  de  paix.  Le  commerce  etant  pennis  en 
terns  depaix  aux  sujcts  d'une  puissance y  il  Itur  sera  encore  pa^sds 
lafaire  avec  le  meme  libertt  pendant  la  guen^e.  He  lays  it  down  as 
an  invariable  theory,  as  founded  upon  the  rules  of  natural  justice 
and  the  law  of  nations,"  qu*il  doit  etre  permis  aux  nations  amies 
ft  neutre  de  poursuivrcy  dans  tout  son  etendne,  leur  commerce  ds 
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td  meme  maniere  et  avec  la  mime  liherti  ju^Ua  la  praUquoient  en 
tems  de  paix.  Afterwards  he  calls  it,  the  commerce  of  which  they 
are  tn  possesnon.  To  be  impartial  io  commerce,  he  sa^s,  i$  equivom 
lent  to  doing  what  they  did  before  the  war.  *'  The  mischief  done 
''  by  belligerents  to  neutrals  is  by  uiterrupting  their  commerce,  ti 
**  en  ne  let  laissant  pas  dans  Vetat  ou  ils  etoient  avant  la  guerre.^ 
And,  not  to  multiply  quotations,  he  says  finally,  that  it  is  sufficiently 
demonstrated  to  be  an  incontestible  principle,  que  les  puissanc€% 
neutres  peuvent  librement  commercer  avec  chaque  partie  belligem 
rante  tur  le  mime  pied  ou  et&it  leur  commerce  en  tems  de  paix^---^ 
**  Trade  freely  with  each  belligerent  party,  upon  the  same  footing 
upon  which  their  commerce  was  in  time  of  peace''* 

It  seems  then,  that  the  warmest  enthusiasts  for  the  rights  of  neii- 
trab,  claim  for  tliem  only  their  usual  and  habitual  modes  of  com- 
merce. If  thb  is  the  rule  which  is  to  determine  the  extent  of  their 
rights,  by  a  parity  of  reasoning  it  must  form  the  just  restriction  ^f 
them.  So  much  for  tlie  asjiertiou  that  the  British  principles  art 
jBupported  by  no  authority. 

But  tliese  principles,  whether  founded  or  unfounded,  Great  Bri* 
iain  is  said  to  have  abandoned.  In  the  Message  from  the  Presi* 
dent  of  the  United  States,  is  the  following  passage :  *'  The  riglit 
"  of  a  neutral  to  carry  ou  commercial  intercourse  with  every  part 
**  of  the  domiuions  of  a  belligerent,  permitted  by  the  laws  of  the 
*'  country,  (with  the  exception  of  blockaded  ports,  and  contraband 
"  of  war,)  was  believed  to  have  been  decided  between  Great  Bri» 
**  tain  and  the  United  States  by  the  sentence  of  their  CommissioD- 
**  ers,  mutually  appointed  to  decide  on  that  and  other  questions  of 
^  difference  between  the  two  nations;  and  by  the  actual  payment 
^'  of  the  damages  awarded  by  them  agamst  Great  Britain,  for  the 
^*  infraction  of  that  right." 

How  any  such  points  can  be  believed  to  have  been  decided  by 
those  Commissioners,  is  difficult  to  conceive.  It  is  certain  that  they 
had  no  such  authority  from  the  Treaty,  under  fvhich  they  were  ap« 
pointed.  The  article  alluded  to  premises,  that  "  Whereas,  com- 
**  plaints  have  been  made,  that  divers  merchants  during  the  course  of 
''  the  war  have  sustained  losses  and  damages,  by  reason  of  irregular 
^  or  illegal  captures,  or  condemnatious,  of  their  vessels,  and  other 
«<  property,  under  color  of  authority  or  commissioi»  from  Hb  Ma« 
**  jetty ;  and  that,  from  various  circumstances  belonging  to  the  said 
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**  cues,  adequate  conipensation  camiot  now  be  actual!  j  ohidided  Iff 
''  tbe  ordinary  course  of  judicial  proceedings ;  it  is  agreed,  that  ht 
**  all  such  cases,  where  adequate  compensation  cannot^  for  wbateTcr 
**  reason,  be  now  actually  obtained,  in  tbe  ordinary  course  of  justice, 
"  Alll  and  complete  compensation  will  be  made  by  tbe  British  Go* 
*'  femment*  For  the  purpose  of  ascertaining  the  amount  of  any 
^*  jocb  lotseS|  five  commissioners  were  agreed  to  be  appointed.  They 
**  were  to  receive  evidence,  to  exercise  their  discretion,  and  to  decide 
^  the  claims  in  fuesti&n  according  to  tbe  merits  of  tbe  several  cases, 
^  and  to  justice,  equity,  and  tbe  law  of  nations/ 

That  these  Commissioners  had  then  a  power  to  ascertain  tbe 
compensations  due  to  particular  merchants  who  had  made  complaint 
is  clear,  and  was  admitted  by  the  British  Go%'emnient  by  paying  the 
sums  awarded;  but  I  am  at  a  loss  to  find  any  thing  in  this  treaty  like 
•  reference  to  them  of  any  general  questions  upon  the  Law  of  Na-* 
tioDs,  either  as  to  the  colonial  trade,  the  rights  of  neutral  commerce, 
or  any  other  difierences,  of  such  a  nature,  between  tbe  two  nations. 
If  no  such  express  reference  was  made  to  tbcm,  neither  could  their 
decisions  in  those  cases  operate  as  precedents  to  be  binding  in  future; 
for  they  could  have  that  efiect  only  from  an  authority  to  decide  the 
general  questions,  or  from  an  agreement  that  these  sentences  should 
regulate  the  future  conduct  of  the  parties. 

Those  points  are  of  such  very  great  national  importance^  and  so 
materially  alfect  Great  Britain,  as  a  power  too  often  unfortunately 
in  the  situation  of  a  belligerent,  that  whenever  they  have  been 
brought  upon  the  carpet,  they  have  been  considered  as  tbe  subjects 
of  tlie  most  cautious  and  deliberate  negociations ;  nor  has  Gretit 
Britain,  in  any  instance,  ever  been  kno\^  n  to  recede  from  them.  It 
is  not  easy  to  be  supposed  that  tliey  should  have  been  referred  to  a 
board  of  Commissioners  so  constituted.  By  the  teniis  of  the 
treaty,  the  fifth  Commissioner  was  to  be  chosen  by  lot,  out  of 
two  named  respectively,  one  on  each  side,  and  all  decisions  were 
to  be  made  by  tlie  majority  of  voices.  It  was  an  equal  chance, 
therefore,  whether  the  majority  would  not  consist  of  the  American 
Commissioners,  and  consequently  the  decision  in  every  case  rest 
lolely  with  them,  independent  of  the  opinions  of  the  £nglish  Com- 
missioners, as  proved  actually  to  hap|K;n.  It  was  most  incredible 
that  the  English  Government  should  have  trusted  to  mere  hazard 
w!. ether  they  had  not  entirely  submitted  tlie  decision  upon  all  the 
principles  they  liad  ever  maintained  respecting  neutral  commerce, 
(i  the  discretionary  power  of  commissioners  sent  from  a  country 
^  Svb  i  h  was  known  to  be  hostile  to  those  principles,  and  wlietber  they 

%id  not  autborised  tbem  tP  renouoci^  oa  tbe  part  of  Chresfi  Briimi^ 
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%U  tliose  rights  as  a  belligerent  for  which  she  had  so  oftte  fought, 
mid  vvhich  had  been  so  often  declared  to  be  absolutely  necessary  ta 
her  security.  In  short,  it  would  have  been  to  have  risked  some  of 
her  best  and  dearest  interests  upon  the  cast  of  a  die.  If,  indeed, 
the  ministry  had  actually  referred  those  points  to  them,  they  would 
have  been  bound  to  submit  to  their  decision;  but  these  consideiatioas 
ihew  that  it  was  next  to  impossible  that  they  should  have  made  such 
a  reference;  and  the  treaty  itself  b  a  complete  demonstratioo  that 
DO  such  reference  was  made. 

The  lot  determined  that  a  majority  of  the  Commbsioners  should 
be  Americans,  and,  in  many  cases,  they  decided  m  favour  of  their 
countrymen,  contrary  to  the  principles  maintained  by  Great  Btitem. 
It  b  drily  observed  by  the  American  Secretary  of  State,  **  that  it 
does  not  appear  whether  the  British  Commissioners  concurred  in 
these  awards."  The  fact  was  not9riou8,  that  they  not  only  did  not 
concur,  but  that  they  strongly  remonstrated  and  protested  against 
the  proceedings  of  the  American  Commissioners,  as  contrary  to  the 
Law  of  Nations.  The  sentences,  no  doubt,  in  those  tndmdnal  eam^ 
were  equally  binding,  because  Great  Britain,  by  the  treaty,  had 
agreed  to  abide  by  the  act  of  the  miyority.  It  was  bindmg  as  £ir  at 
tlie  authority  went,  but  no  fiirther;  and  the  non-concurrence  of  the 
British  Commissioners  b  an  additional  reason  why  those  decisiooa 
ihould  not  be  extended  beyond  the  express  power  defined  by  the 
treaty.  That  no  such  renunciation  had  been  made,  either  positively 
or  virtually,  was  certainly  understood  by  the  British  Govemment, 
because  Hb  Majesty's  instructions,  both  in  the  last  and  the  present 
vvars,  implied,  that  the  old  doctrine  was  still  considered  as  in  full 
effectw 

it  b  asserted,  that  these  principles  have  been  renounced  by  Great 
Britain  on  another  ground,  that  of  His  Majesty's  Instructions,  ex« 
plained  by  the  decbions  of  the  Court  of  Admiralty. 

It  b  alledged,  *'  that  the  British  regulations  admit  a  direct  trade 
**  between  a  belligerent  colony  and  a  neutral  country ;  that  it  hat 
*'  never  been  pretended  that  a  neutral  nation  has  not  a  right  to  re- 
*'  export  to  any  belligerent  country  whatever  foreign  productions 
'*  may  have  been  duly  incorporated  and  naturalised,  as  a  part  of  the 
*'  commercial  stock  of  the  country  so  importing  it ;  and  finally,  that 
landing  the  cargoes,  paying  the  duties,  and  thus  qualifying  them 
for  the  legal  consumption  of  the  country,  does  incorporate  and 
na^Mliie  them,  so  as  to  qualify  them,  equally  with  native  pro- 
"  ductkms,  for  exportation  to  a  foreign  market.'^ 

By  these  regulations.  Great  Britain,  it  b  true,  relaxed  from  her 
sndottbt^  right  of  stising  veiKli  employed  iff  a  direct  trade  be* 
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tween  the  colonies  of  the  enemy,  and  neutral  countries^  but  it  turned 
fHit  that  the  subjects  of  the  principal  nation  in  whose  fovour,  and 
for  whose  particular  benefit  this  relaxation  was  granted,  abused  the 
privilege,  to  violate,  m  reality,  the  more  important  rule,  which  had 
never  been  seceded  from;  that  which  prohibited  the  trade  between 
the  enemy  colony  and  the  enemy  parent  state.  By  importing  first 
into  their  own  country  the  produce  of  the  enemy's  colony,  and  after- 
wards shipping  tbem  on,  they  completely  opened  the  trade  between 
the  colonies  and  the  parent  state.  This  circuitous  mude  was  indeed 
attended  with  some  delay  and  some  additional  expence,  but  in  the 
«nd  it  effectually  answered  the  purpose  of  the  enemy,  and  restond 
all  his  colonial  advantages. 

Such  an  unfriendly  misapplication  of  an  intended  favour,  and  such 
an  indirect  violation  of  the  rights  of  Great  Briiam,  could  never  be 
submitted  to.  Accordingly,  the  British  Courts  of  Admiralty  have 
condemned  vessels  and  cargoes  which  were  seised  in  this  commerce 
between  the  parent  state  and  the  colonies,  notwithstanding  the  pce- 
caulion  taken  to  make  a  regular  progress  through  the  neutral  ports 
and  custom  houses.  Where  the  original  intention  was  proved  to 
bave  been  to  carry  the  colonial  produce  to  France,  it  was  evident 
that  the  compliance  with  those  forms  was  merely  with  the  desjlgn  of 
evasion,  and  of  sheltering  themselves  under  the  instructions.  It 
never  could  be  contended  that  a  privilege  granted  for  the  benefit  of 
America  should  be  converted  into  a  service  to  France,  that  the  in^ 
dulgencies  of  Great  Britain  should  be  turned  into  arms  against 
herself,  or  that  tlic  connection  between  the  colonies  and  the  neutral 
country  should  have  been  designated  merely  as  one  part  of  a  line  of 
communication  between  those  colonies  and  tlicir  parent  state. 

It  is  said  that  these  condemnations  were  in  direct  contravention  of 
former  decisions,  that  of  the  Polly,  Laskey,  in  particular,  which  had 
received  a  confirmation  in  the  letter  from  Lard  Hawkesbury  to  the 
American  ambassador. 

It  b  a  sufiicient  answer  to  that  argument  to  observe,  that  His 
Majesty's  Instructions  in  the  late  wsir,  which  were  the  subject  of 
decision  in  the  Polly,  Lakey,  were  very  different  from  those  in  the 
present  war.  Whatever  might  be  the  construction  of  those  orders, 
under  the  words  of  the  present  instruction,  which  directs  His  Ma- 
jesty's commanders  not  to  seize  any  neutral  vessel  which  shall  he 
carrying  on  **  trade  directly  between  the  colonies  of  the  enemy  and 
the  neutral  country  to  which  the  vessel  belongs,"  by  any  mode  of 
mterpretation,  what  prohibition  can  be  understood  to  be  given  )to 
those  commanders,  **  not  to  seize  vessels  which  should  be  carj^ing 

on  ttade^  directly  or  iodirectly^  between  the  colonies  of  the  efio^y 
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«od  the  moUier  country  of  the  enemy?'  But  if  no  such  direotioM 
vrere  given  to  our  cruisers,  no  relaxation  iu  that  respect  has  been  al- 
lowed by  Gnat  Briiainp  and  their  commerce  still  continues  upon 
its  natural  footing;  that  is,  as  I  have  already  proved,  an  ufWieutn4 
commerce,  in  which  Britiih  cruisers  are  still  at  liberty  to  make 
seizures,  and  Courts  of  Admiralty  to  proceed  to  condemnation. 

But  the  present  decbions  are  perfectly  reconcileable  to  the  prin- 
ciples laid  down  in  the  PMjf,  La«farjf,or,to  speak  more  accurately^ 
they  depend  upon  the  very  Uentical  principles  there  clearly  stated. 

All  thatisadmittedin  that  case  is|,  that  **  9n  American  liM  %  ri^ 
*'  to  import  the  produce  of  the  colonies  far  kis  oum  use,  and  aiker 
''  it  is  imported  banajide  into  his  own  country,  he  would  be  at  li* 
"  berty  to  carry  it  on  to  the  general  commerce  of  Ettrape/*  Tbm 
question  then  was  reduced  to  this  point,  what  was  "  tke  ieti  ff  m 
<*  banaJUe  imparMianr  In  that  case,  Sir  Wiliiam  S^M  mi 
that  he  was  **9tramgl^  dupastd  to  Mdj  that  landing  a  caigo  mi 
"  paying  duties  would  afford  sufficient  criteria.*^  He  aiUh^  "  if  il 
'*  appears  to  have  been  landed,  and  were  housed  for  a  coMnderaMo 
**  time,  it  does,  I  think,  raise  a  ferdkU  ^^reBumptian  on  that  sidcw 
"  wad  it  thrinM  <mthe  atkir  forty  to  9kew  how  ihU  oauldhe  nimrdif 
"  imiidimu  mui  eolawmbU." 

The  utmost  then  asserted  by  that  highly  eminent  and  rfipnrtahli 
judge,  was  merely  that  entering,  landing  a  cavgo,  and  payii^  dnties^ 
tffatded  a  presttmptum  of  a  hamafidt  importation.  Even  this  win 
mission  is  very  much  qualified  hy  the  introductory  words  Ihrt 
"  he  was strougijf  di$po$ed  to  hold"  which  shew  that  it  was  tut 
from  being  a  point  clearly  decided  in  hisBund:  it  implittd  that 
doubts  still  remained.  But  it  was  never  laid  down  to  ba\'e 
conclusive  proofs  a  preeumption  Juris  et  dejure^  against  which  ••• 
thing  could  be  averred.  All  presumptive  evidence  may  be  repd&sdl 
by  other  evidence,  and  it  was  declared  in  that  case,  tiiat  the  other 
party  might  shew  to  the  contrary,  even  under  tiie  most  £ivorable 
state  of  circumstances  which  raised  the  presumption,  namely,  that 
the  transaction  had  taken  place  for  a  considerable  time. 

In  that  case,  therefore,  it  was  distinctly  declared  that  thenn^ht 
he  an  importation^  accompanied  with  an  entry  and  paymtni  of 
duties^  which  was  not  bona  fide,  and  which  conssfucniljf  would  moi 
fftiolify  the  goods  to  he  carried  on  to  the  general  ccmnmrec  of 
Europe, 

In  the  present  war  it  appeved  that  these  circumstances  did  aol 
afford  the  presumption  of  a  bona  fide  importation  which  was  sup* 
posed.  The  whole  trade  between  France  and  her  colonies  iband 
its  way  through  ttfiiUAl  pfits.   it  w«(i  tfidant  that  Cbii  was  niot  Dm 
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tttoal  trade  of  Ameriea,  nor  could  it  be  considered  id  any  degf^  U 
an  importation  for  the  use  of  the  United  States.  It  was  in  reality 
tte  interdicied  trade  between  the  colonies  and  the  parent  sUte, 
Kfited  and  carried  on  under  the  supposed  security  of  formalities, 
wluob,  in  the  case  of  such  a  trade,  could  be  considered  as  only  false 
and  colourable. 

And,  indeed,  how  eould  paying  duties  as  on  goods  meant  for 
bome  consomption  be  held  to  be  a  proof  that  they  were  intended 
§M  home  consumption,  when  it  was  clear  that  they  were  designed 
origmally  to  be  sent  to  Firanee?  How,  tinder  such  circumstances^ 
could  it  be  said  that  they  '^were  duly  incorporated  and  naturaliaed, 
^  and  made  a  part  of  the  commercial  stock  of  the  country  f*  How 
C8D  a  mere  compUance  with  the  legal  requisites  of  qualification  for 
dooaestic  use,  prove,  against  plain  facts,  that  ^hey  were  designed  for 
that  object;  or  if  they  were  not  intended  for  home  consumption, 
kow  can  they  chum  the  privilege  of  naturalbatiott  ?  If  they  are 
only  on  their  passage,  they  still  continue  strangers,  and  aliens.  Be- 
aides,  what  privilege  in  reason  can  be  derived  from  the  payment  of 
duties,  after  they  are  drawn  back  upon  reexportation  I  If  the  pay- 
ment of  duties  upon  importation  incorporated  and  naturalized  the 
goods,  on  a  supposition  of  home  consumption;,  the  drawing  back 
those  duties,  and  their  exportation^  must  have  dissolved  the  bicor- 
poration,  and  unnaturalized  the  naturalization.  When  imported 
into  fhmce,  are  they  there  considered  as  *'  part  of  the  commercial 
stock  of  the  re-exporting  country  T^  Certainly  not ;  thry  are  ad^ 
miited  upon  reduced  duties,  a  privilege  to  which  no  part  of  that 
commercial  stock  is  entitled.  They  are  there  admitted,  not  as  Amc' 
riean  stock,  but  as  the  stock  of  the  French  Empire;  not  upon  the 
footing  of  native  productions  of  the  United  States,  but  upon  the 
feoting  of  native  productions  of  the  flench  West  India  islands. 

It  is  argued,  that  "  there  is  an  impossibility  of  substituting  any 
^  other  admissible  criterion  of  a  bona  fide  importation,  than  that  of 
^  landing  the  articles,  and  otherwise  qualifying  them  for  the  use  of 
*'  the  country." 

To  substitute  any  one  technical  criterion  which  shall,  in  all  cases^ 
amount  to  positive  proof,  b  indeed  truly  impossible.  Tlie  criterion 
now  insisted  upon  has  proved  very  insufficient  for  that  purpose. 
DaMy  experience  shews,  that  whenever  a  particular  rule  or  a  positive 
criterion  is  attempted  to  be  established,  an  undue  use  is  iminedatcly 
made  of  it;  by  complying  with  the  mere  form,  whiKthe  substance 
b  evaded,  by  setting  up  the  empty  literal  shadow  of  the  criterion  ia 
opposition  to  the  very  facts  which  it  was  designed  to  prove.     Whes 

the  fonnaUkkaivMR  cowtoMfedCoc  were  to  be  comidaied  aasuppiymg 
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%  test,  every  atom  of  commodities  designed  for  the  French  market* 
fvent  through  the  regular  routine  of  home  consimiption.  It  is  jusWj 
observed  in  one  of  the  memorials  presented  upon  this  subject  to  the 
Amtrican  Government,  "  that  if  a  bona  fide  9s\^  and  delivery  by  an 
"  importer,  for  a  valuable  consideration,  will  be  conclusive  evidence, 
^  the  ruU  when  once  understood  will  become  nugatory,  and  ceam 
*'  to  produce  any  commercial  or  political  effects  *'  The  circum- 
stances of  tlie  case,  takeu  in  combination,  can  alone  furnish  thai 
proof  which  a  belligerent  has  a  right  to  expect ;  a  proof  which  musi 
be  sufficient  to  produce  a  conviction  in  a  reasonable  mind,  tliat  a 
given  cargo  is  not  the  produce  of  the  enemy's  colony,  travelling  ia 
its  passage  mediately  or  immediately  to  the  parent  country. 

The  law  of  nations  is  the  law  of  sense  and  reason,  not  a  mere  code 
of  artificial  rules.  Where  a  neutral  country  has  been  guilty  of  a 
breach  of  one  of  its  most  important  dnties,  in  reality  and  in  sub- 
atance,  it  will  never  regard  under  what  outward  foniialities  the 
transaction  may  have  been  disguised.  The  colourable  appearances 
of  a  &ir  commerce  may  be  easily  superinduced,  but  the  injury  to 
Great  Britain^  by  the  restoration  of  the  colonial  trade  of  France^ 
is  not  the  less  real,  or  efl^tual,  whether  the  communication  is  direct 
or  circuitous,  whetlier  the  whole  has  been  managed  by  a  single  per^ 
eon  in  the  same  vessel,  or  through  all  the  metamoqihoses  of  impor- 
tations, sales,  trans-shipments,  warehouses,  entries,  duties,  and  n> 
lexportations,  through  the  hands  of  an  hundred  different  merchants: 
binder  every  mask,  and  through  every  evasion,  it  is  the  conduct  not 
of  a  neutral  but  of  an  enemy,  and  this  country  would  be  wanting  ia 
the  duty  and  justice  it  owes  to  itself,  if  it  did  not  seize  and  confiscate 
all  property  so  employed. 

Is  this  then  an  **  oppression  of  neutral  commerce  and  navigation ; 
^*  are  these  circumstances  of  iniquity  and  violence,  enormities,  scenes 
**  of  violence  and  depredation,  and  the  ravages  of  freebooters  T  Is 
it  a  new  or  indefensible  principle  in  I  he  law  of  nations,  that  a  great 
and  respectable  country,  engaged  in  a  contest  for  its  very  existence 
against  one  oi  the  most  powerful  empires  in  the  world,  shall  not 
stand  idly  looking  on,  and  infiituated,  when  it  sees  its  inveterate 
enemy  protected  under  the  shield  of  a  pretended  neutrality?  Wlien 
armaments  which  exhaust  its  treasury  are  rendered  useles?,  its  vic- 
tories unavailing;  and  the  blood  of  its  brave  defenders  ati  ineffectual 
sacrifice,  its  efforts  paraUsed,  its  enemy  rescued  from  its  grasp,  and 
enabled  to  pursue  a  contest  of  which  the  event  may  be  fatal  to 
itself —can  a  natioD  be  under  any  obligation  to  suffer  all  this  wjtii 
impunity?  The  iipsatiable  ravenousness  of  mercantile  avarice  may 
fm^  with  o^r  tmifm  io  caiumniout  dedamation,  but  the  rigirt 


APPENDIX. 

dnmed  by  Greai  BrUmm  bnot  the  less  solid  and  indispgtable.    It 
it  a  necessary  consequence  or  corollary  of  the  rights  of  war.    It  is 
a  part  of  the  primitive  and  most  sacred  right  of  mankind,  that  of 
SELF  DEFENCE.    It  is  the  mere  exercise  oi  a  nataral  right;  not 
an  act  of  superiority,  or  of  jurisdiction.     It  depends  upon  no  con- 
ventioo;  it  requires  no  consent  or  acquiescence  on  the  part  of  other 
It  is  not  founded  upon  the  opinions  of  jurists,  upon  written 
or  the  decision  of  tribuuals.     It  is  no  variable  rule, 
prescribed  by  an  arbitrary  wilt,  and  enforced  by  an  arbitrary  power. 
It  arises  from  no  partial  views  of  policy  or  self  interest  in  any  par- 
ticular state.     It  b  not  of  to-day  or  yesterday,  but  it  b  one  of  the 
eternal  and  immutable  dictates  of  the  law  of  nature  and  nations;  of 
tbit  law  which  derives  its  origm  and  sanction  from  the  Grpat 
Creator,  from  that  Being  who  has  given  hb  creatures  the  power  and 
the  means  of  protecting  themselves  and  their  just  rights  against  all 
assailants,  under  whatever  names  distinguished  or  disguised.    They 
are  rights  which  a  country  may  relax  or  surrender,  but  of  which  it 
cannot  be  deprived  without  a  violation  of  every  principle  which  b 
beM  sacred  m  the  intercourse  of  nations. 
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ties—Dp. •  .  •  •  •  ib. 

ifrmifig— forielf«defeoce^  lawful^-^^Hiirrx  CouFLB         -         0i 
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INDEX. 

JbrU  mi  5dMee(— Protected  and  exempted  from  the  eperstions 

of  War-— 'MAKauis  db  SombiublbS;^  2d  case  •    483 

B. 

Bhckad&-'Of  Martinique.    ETidence  of,  and  knowledge  of  the 

Parties— Nancy,  Hurd  -  -  38 

of  Martinique,  cloiely  blockaded  from  the  l§th  of  June, 
1803,  to  the  end  of  Majf,  1814.  Vessel  taken  two 
Months  after  the  Blockade  had  ceased,  restored  with 
Costs— —iBsTs BY,  Savage  «  -  39 

of  Curacoa — Excuset  for  the  Breach  insufficient  Etf* 
SABBTU,  Bennett  •  *  •  80 

Merely  carrying  passengers,  no  excuse  for  breaking  a 
Mockade-v-^TAMAAHMAH,  Skiddy  -  -        25i 

General,  of  all  places  under  the  GoYemment  of  France.-^ 
Uistoryof. — Hamburgh  within  it, — not  broken  by  trans* 
porting  goods  to  an  open  Pott  by  Land  Carriage—— 
TfioMAS,  WUson  ...  2(1^ 

of  Copenhagen  and  Zealand  did  not  extend  to  other  Ports 
in  DenmorAr-^— Express,  Haskett  -  -        293 

of  Leghorn  broken  by  bringing  Goods  from  thence  by  Sea 
to  Cioita  Fecc^— -^Marquis  db  Sombrublbs       •        445 

Must  be  de  facto,  as  well  as  a  notification. 

of  New  York. 

of  New  York  commenced  the  22d  ot  June,  1813.  Af^ 
public  notification,  the  actual  iuYestment  constitutes  a 
complete  blockade  without  further  notice— —Republi- 
can, Deaupin  ...  571 

where  a  Blockade  has  been  known  to  exist,  the  Claimant 
must  proYe  the  relaxation ;  but  where  it  is  not  known  that 
a  blockade  has  been  commenced,  it  is  for  tbe  Captors  to» 
establish  it  by  CYidence 

Licensed  vessels  not  a£Fected  by  an  Order  for  Blockade, 
when  such  a))pears  to  have  been  His  Majesty's  intention 

Affects  the  Enemy  only  de  facto — neutrals  de  jure    ■    ■ 

Orion,  Jubin  -  -  -  4^7 

Where  a  blockade  has  been  notified  publicly,  no  further 
information  is  necessary  j  and  if  a  vesseK  knowing  of 
such  notification,  sails  to  the  Port,  and  finds  It  block- 
aded, it  is  a  Breach  of  the  Blockade  Carlotta,  CoT" 
valho  ....  53^ 

Vessels  associated  for  a  Blockade,  intitled  to  share  in  Cap- 
tures  of  the  Enemy's  Property,  though  driven  on  Shore 
^ffidseist  d  tbero^-^fLiGHT^  Kelly         *  «  ^J9 
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Clearing  oii<.— To  Boston,  entering,  tiadiiig,  and  clearing  oiit 
from  thence  to  Halifax,  was  an  importation  from  Bo^- 

ton. The  brig  Union  -  -  9B 

Certificates  of  Origin The  AMEniCAtf,  fVorthington  -         286 

Commandert — may  enter  into  contracts  with  the  suhjects  of  the 
enemy  for  the  supply  of  their  forces,  and  grant  passports 
to  jirotect  them  in  such  transactions —The  Two  Bro- 
thers -  -  -  .  551 

Commissions  of  Unlivery — ^The  court  appoints  the  place La 

Merced  ....  219 

Contempt — Commitment  for— Enoch  Stanwood's  case  123 

ContratHind — Go  the  otUward  Toyage,  under  false  papers^  condem- 
nation—Aramintha         .--.-•        47 
United  States,  iHbor  -         -        -  I16 

Happy  Couple  .         •        -        -  65 

Success,  Day  -        -         -        .  77 

Copper  in  pigs  going  to  a  }>ort  of  naval  military  e(|uipment*-<* 

contraband Express,  Hasktit  •         -         _  292 

Uu manufactured  copper  going  to  a  port  of  nara)  equip- 
ment,   contraband — Sliip  restored  with   costs  and  tx- 
pences,    as  being   a  new  question*— ^Euphbmia,  De 
Marias  -  -  -  -  563 

Copper,  contraband — Ship  and  cargo  belonging  to  otlier 

I  crsons,  restored Jerusalem,  Cacori        -        -  57O 

— —  lioij,  under  the  Swedish  treaty,  not  contraband^  though  des- 

tine<l  to  a  port  of  naval  equipment Active,  Alberg       579 

Ci>^t&   and   Damage^ — captors  not  liable  to,  for  firing  at  a  vessel 
which  had  shewn  an  hostile  ap|)carance  of  resistance-— ^ 
Frienos  Adventure  -  -  -  9/ 

D. 

Damages — claim  for,  upon  loss  of  vessel  by  shipwreck  after  cap- 
ture, rejected,  there  being  no  misconduct  on  the  part  of 
the  captors Uoscio,  Carrac  ...  55(J 

Z^ecrees — of  Berlin  and  Milan,  nbt  revoked  by  the  Duke  of  Ca- 

dores  letter New  Orleans  Packet         -         -  260 

Destination — proof  of Nuestra  Senora  del  Carmen  83 

Vomivil — a  Frenchman,  settled  in  America,  returning  to  France 
upon  information  of  war,  goes  back  to  Atnericct-^AmC' 
rican  domicil  not  divested^-^LES  Trois  F&cres         *         1 

c 


INDEX* 
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DoMtcU — Three  yean  residence  with  an  ioteoclecl  nncertain  conti- 
nuance, though  for  a  special  purpose,  with  trade  indrprn- 
dent  of  it,  and  continued  after  the  d«claratiou  ot  war, 
constitutes  a  domicil— — Patiiot,  Reardon      -         -        350 

lyrM*  of  Admiralitf — distinct  from  the  King's  ri|;hts — jureco^ 

ro7i<f^-~— Little  Job  •  -  -  -         394 

■         who  intitled  to  receive  thenv,  the  Governor  of  a  province, 

as  a  Vice- Admiral,  or  the  Receiver-General  of  droits  ibid. 

Droits  of  the  crown^ure  corona,  taken  hefore  the  order  for  re- 
prisals, }3th  October,  181*2 — Agents  who  were  appointed 
to  receive  ships  detained  under  the  orders  of  the  23d 
June,  not  authorised  by  that  appointment  to  receive  those 
droits,  nor  to  receive  prizes  which  had  been  condemned  to 

the  captors Mr.  Snook,  Barrett,  and  Dougws  peii- 

tious— (See  Prize.)  ....     421 


Enemy — St.  Domingo,  though  in  posiession  of  persons  who  re- 
nounced tlicir  allegUnce  to  France,  the  British  goveru- 
meut  not  having  declared  otherwi^— still  a  colony  of 

France Happy  Couplb  •  -  -  .      6i 

Enemt/s  property — Frauds  to  conceal Venus,  Alien  -      gS. 

where  the  property  of  an  enemy  is  under  tbe  King's  protec- 
tion, he  may  appear  in  a  court  of  law  to  claim  it 

Dart,  Rauiage  -  .  -  .  301 

Commanders  may  enter  into  contracts  with  subjects  of  the 
enemy,  for  the  supply  of  their  force,  and  grant  passports 
to  protect  them  in  such  transactions— -*Tbe  Two  Bro- 
thers        ----.-    551 
Evidence — Of  respectable  persons  may  be  disproved  by  facts  and 

strongerevidence—— Herkimer,  Church  -  -      23 


F. 

Flag  of  truce — Vessel  captured  in  violation  of  a  flag  oftnice,  re- 
stored with  full  costs  and  damages — Zodiac,  Hague      -    33S 

Further  jsroo/— Not  allowed  to  a  party  who  had  been  guilty  of 
fraud  and  |)erjury  in  a  recent  case,  extending  to  the  pre- 
sent—Three   Brothers  -  -.  -      99 
not  sufficient  where  it  did  not  explain  the  whole  transac- 
tion-—-Fly,  Frazer              -            -            .  -    I?! 
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tarther  proof -^not  allowed  unless  some  ground  is  laid  for  it  in  the 

original  evidence Johanna,  Newcombe  -         -    521 

■  a  cargo  totally  destitute  of  proof  of  property,  and  without 

any  directions,  not  allowed  to  go  to  further  proof 
Active,  Jlberg       -  -  -  -  5f9 

Freight  and  Expences — allowed  to  the  neutral  master— —Jeru- 
salem, Caiori  ...  570 

G. 

Greenwich  Hotpital — ^The  provincial  law  of  Nova  Scotia  for  at- 
taching the  goods  of  absconding  debtors,  no  excuse  to 
prize  agents  for  not  paying  unclaimed  shares  to  Green' 
tvicA  hospital — -^Bermuda  -  -  -        23L 

J. 

/oi»irap/ttre— La  FcjRXEUSB         .  .  *  -        177 

L. 

Letters  of  Marque  and  Reprisal — ^Vessels  commissioned  hy  the  go- 
vernor of  a  province,  without  warrant  from  the  Admi- 
ralty, not  intitled  to  the  prize  under  the  proclamation  for 
distribution— -^Little  Joe,  (first  case)  -  -    382 

■'  Letters  of  Marque  against  one  country,  no  authority  to  take 
from  another 

■  must  be  commissioned  by  the  Admiralty— -commissions  from 

the  governor  of  a  province  void Little  Joe,  (second 

case)  -  .  _  -        394 

Licencef— To  trade  to  St,  Domingo  under  Orders  in  Council,  19th 
November,    I8O6— the    Licence    cannot    be  dispensed 
with-^--CLYDE,  Games  -  -  -         100 

to  export  from  Great  Britain  to  the  United  States — not  ne- 
cessary that  the  person  who  obtained  it  should  be  owner 
or  actual  lader,  if  he  had  the  direction  of  it— ——Abi- 
gail, Johnson  ...  355 
To  the  enemy  to  trade  with  the  Butish  dominions,  cannot  be 

granted  by  an  ambassador^— Sally  Annr,  Day  -  366 
granted  under  the  Onler  in  Council  8th  Jpril,  1812,  autho- 
rizing certain  exports  aud  imports  from  Halifax  to  the 
United  States,  not  valid  after  t^e  war  commenced  with 
the  United  States,  nor  rendered  valid  by  the  new  order 
of  the  13th  October,  1812,  which  directed  licences  to  be 
granted  notwithstanding  such  war— '—Economy,  Holmes  446 
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Licencet — granted  by  Mr.  JUan  the  British  cousul  in  tbe  United 
Stales^  Toid. — ^To/^'— decided    otherwl&e    in  the   High 
Court  of  Admiralty  ill .  tbe  Hope. — — Reward,  Hill        4^0 
where  the  licence  had  been  bunied  under  a  mistake — upon 

proofof  tbe  fact,  tbe  vessel  was  restored Fredekick 

Augustus                    ...  4s6 

to  trade  between  two  {X)rts  of  tbe  enemy — void.  Claimant's 
ex|iences  alloweil  under  particular  circumftancea Ex- 
pedition, Brooks                .                -  .         4S8 
tbe  benefit  of  them  not  forfeiteil  by  carrying  a  common  letter 
bag:,  extracts  from  newspapers,  or  the  dispat<^ies  of  an 
Ambassador  of  the  enemy  in  a  neatral  coiuitry,  to  bis 

own  government Hemht,  Gardner         -  -        4S9 

Licences  not  suspended  by  an  order  for  blockade,   where 
such  appears  to  be  His  Majesty *8  intention— -—Oaiov, 
Jitbin  -  -  .  -        497 

licences  no  protection  to  parties  not  named  or  described  in 
tbem-^-^JoHANNA,  Newcombe  -        -         -        -    521 

Arab  .  «  .  •        .    546 

no  exception  in  favour  of  British  subjects—— Citb a,  Thomas  525 
forfeited  by  a  deviatiou  from  the  voyage^  and  taking  in  a 

cargo*— <»—-£uN ICC,  Riggs       -      •  -  -  525 

a  leak  and  want  of  water  proved  no  excuse  for  deviating  from 

the  licenced  voyage Pilgrim,  Baker  -  533 

•— —  other  excuses  not  proved Belle,  Steinhauer         -         -    537 

M. 

Marshal — Cannot  deliver  up  prize  property  without  an  order  from 

tbe  court Snook^s  Petition  -  -  -    427 

-  ■    entitled  to  7«.  &d.  a  day  for  tbe  custody  of  tbe  vessels Hi- 

ram, Orme  -  -  -  -        jSJ 

N. 

Navigation  Latts — Utility  of  that  system,  particularly  to  the  co- 
lonies  Economy,  Holmes  -        -         _         .    .14^ 

—  spirits  of  tur|>entine,  not  im|K>rtable  under  the  33d  Geo.  IH. 

cb.  50«  sect.  14. 
importers  made  owners  in  that  statute 
British  subjects  resident  abroad,  cannot  import  under  iU 

Nancy,  Huxford        -  -  •  -         -      49 
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Navigation  Laio*— 27  Geo.  Ill.ch.  27.  free  port  act — none  but  the 
enuraeratcd  goods  can  be  imported.  Not  suspended  by 
war  with  Spain,  by  the  Order  in  Council  23d  Sept. 
1803.  Non-enumerated  articles  only  forfeited,  not  the 
vessel  and  the  enumerated  articles— Nuestra  Senora 
DEL  Carmbn  .  .  .  *       6$ 

•  Clearing  out  to  Boston,  entering,  trading,  and  clearing  out 
from  thence  to  Halifax,  an  importation  from  BoS' 
ion Union  i  .  .  .  .98 

«  To  avoid  the  Embargo  of  the  American  Government,  no  ex- 
cuse for  entering  Halifax Patty       .  .  .     299 

■  Certificate  of  probable  cause  of  seizure  must  be  granted  upon 

facts  appearing  in  the  cause,  hot  by  subsefpient  affidavits, 
under  the  4th  Geo.  111.  c.  15.  s.  4^.— Schooner  Fame     112 

Putting  into  Philadelphia  in  distress,  without  landing  or  en- 

tering a  cargo,  not  an  importation  from  thence 
— —  Touching  at  Cork  for  a  convoy,  and  at  Madeira,  no  deviation 

from  a  licence  from  Bristol  to  St.  Domingo Ship 

Active  •  •  •  .  .         «     1^ 

■  ■         Offences,  where  to  be  tried,  49.  Geo.  III.  chap.  107. 

Aliens  acting  as  merchants  in  the  colonies PEovii)EXCB, 

Mac  Nutt      ......     180 

— —  Change  of  Master  not  endorsed  on  the  Register,  vessel  liable 

to  forfeiture Friends  Adventure,  Curry  ,  200 

—  Importation  to  avoid  the  Amisrican  embargo,  no  excuse  for 

jm^yorting  into  Nova  Scotia D kKT,  Ramage         .         301 

■ 

o. 

Orders  in  Council — Cases  upon  the 

23d  September,  1803.     Trade  with  the  Free  Ports  to  con- 
tinue, notwithstanding  hostilities  with  Spam Nues- 
tra Senosa  del  Carmen                ;  .83 
— —  19th  Novctnher,  I8O6.     Trade  to  St.  Domingo  v:\i\i  licence 

^i.YDE,  Games  .  .     100 

■  ■      24th  Jwne,  1803.  Colonial  trade  contraband  out United 

States,  Jlfoor  .  .  .  \iQ 

—  \5t\iJuly,  I8O7.     A  qualified  licence  to  trade  to  Si.  Do» 

m'tngo;  and  14th  December,  1808,  trade  to  Si.  Domingo 

laid  open Beaver,  Jones  .  .  173 

m         Of  26th  April,  I8O9,  not  revoked,  in  consequence  of  the 
Duke  De  Cadore's  letter  of  August  5,   1810-— New 
Orleans  Packet  .  .  260 
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IV 


Orden  in  CbuficO— 2(1  October » I8O7.    Blockade  of  tlie  Jl^fder  dit- 

contiDued  13th  Julp,  I8O9 
3l8t  May,  1809.    Trade  to  HetigoUmd 
11th  ^ooeiii^f  I8O7.    Trade  ia  enemy's  produce  reroked 

2^h  Jpril,  I8O9 ^Thomas^  f^tlum      .  26g 

11th  November,  I8O7.     Certificates  of  Origin^  revoked  by 

26th  April,  I8O9 Amb&ican,  Worthmgio^  296 

fth  January,  IS07,    Trading  between  enemy's  porta £x- 

FRB99  .  •  .  •  292 

3 1  it  July,  1810.    To  detain  American  vessels^  petition  of  Sir 

J.  Warttn  .  »  •  .327 

26th  ApriL,  1 8O9.     Suspended  by  order  23d  June,  1 S 1 2,  con- 
ditionally.  The  condition  not  having  been  complied  with, 

the  first  order  is  in  full  force  again— —Geo  aoB,  Robertton    389 
8th  April,  1312.     Permission  to  import  and  export  from 

Halifax  to  the  United  Staid,  Wheat,  &c. 
13th  October,  1812.    Ditto,  notwithstanding  hostilities  with 

the  iStote»— ^Economy,  Holmei  .  44d 

26th  October,  1812.     Confiroiing  Admiral  Sawyer's  licences 

— RxwAKD,  Hilt  .  .  .  470 

26th  April,  I8O9.     For  prohibiting  commerce  with  Frcmce. 

The  principle  of  it  considered,  and  justified 
Not  a  blockade  properly  speaking,  but  a  defensive  measure  of 

auotberkind — — Ob  10  n^  «/M6in  •  •  4U7 

p. 

Partnership — One  finding  a  licence  and  his  namc»  the  other  the 
cargo  3  one  to  share  in  the  profits,  not  the  loss  —  Hlr- 

KIMER  .  .  .  .         Ii2, 23 

Privateers — ^Must  have  a  lawful  commission— -CJur lew,  Mag- 

HET,  and  others  .  .  .  31!^ 

Prize  Agents  and  Captors — ^Their  power  over  prizes  and  proceeds 

before  condemnation,  considered — <. — Herkimer,  Church    128 
Not  entitled  to  have  prize  goods  deposited  in  their  own  pri- 
vate stores— —La  Mbrcbd  .  •  219 
The  province  law  of  attaching  the  goods  of  absconding 
debtors,  no  excuse  for  their  not  paying  uuclaimed  shares 
to  GreenioIcA  Ho«pi/a/— -Bermuda        .         •         ,        231 
^'««— Forfeited  to  His  Majesty  for  misconduct  in  captors 

As  selling,  before  condemnation,  &c.        La  Reinb  oes 

AONBt  »  »  •  .  o 
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Prize — ^Taking  away  a  prize  fiom  the  custody  of  the  marthal*— 

Cossack  •  •  •  ,  513 

■  Court  of,  in  a  neutral  country,  cannot  deliver  on  hail,  with* 

out  the  consent  of  ownera         Hibbbrt,  Haynet  .    40 

•^r-—  hefore  condemnation,  is  a  trust,  and  cannot  he  alienated^ 

without  the  consent  of  all  pnrties^  or  unleu  perishahle. 

The  king  has  no  vested  ri|;ht  till  condcronatioa. 

The  king*t  officers  and  hoards  of  service,  have  no  tight  to 

purchase  where  other  persons  have  not ;  and  have  no 

pre-emption  where  sales  can  he  made. 

Cases  of  puhlic  necessity  for  defence  of  the  country  form 

an  exception Curlpav,Maoset,  and  others  •    313 

Prizet— -detained  upon  the  decUration  of  war  hy  the  United  Statein 

and  under  the  order  in  council,  31st  July,   1812,  and 

ultimately  condemned  to  the  king,  jure  corona,  as  having 

heen  taken  hefore  the  order  for  reprisals,  could  not  he 

sold  or  bailed,  without  an  authority  from  the  king,  unless 

in  a  perishable  state. 

Measures  taken  for  their  preservation^— Petition  of  Sir 

John  Warren,  &c.  .  .  .  .        337 

Proceedings  respecting  the  agents  appointed  by  the  crown^  to 

receive  them Snook* s  petition,  &c.  .  •        42/ 

Taken  before  the  order  for  reprisals,  13th  October,  1812,  not 

given  to  the  captors  hy  the  order  for  distrihutioi^*-^ 

Malcolm,  Jordan  ....         379 

I    ■    I  Taken  under  commissions  from  the  governor  of  a  province, 

without  a  warrant  from  the  Admiralty,  not  given  ta  the 

captors,  by  the  proclamation  for  distribution— -—Littlb 

Job,  1st  case  •  •  •  .  •     383 

Proper/y— Enemy's  covered— -Venus,  Oakford  ...       12 

forfeiture  of  property  connected  with 

it Hebbimbb  •       17 

— «—  American,  concealed  as  Spanish,  in  the  slave  trade-— La 

Mebceo^  Echeceria  ....       205 

R. 

Bansom — When  justifiable,  under  the  prize  act— -*Tbe  Fannt 

and  the  Plough  Boy  ....     554 

Ransom  Act — 22  Geo,  HI.  chap.  25,  and  the  clauses  in  the  prize 

acts,  relating  to  ransom,  extend  only  to  vessels  captured 

in  war,  not  to  those  seized  for  other  causes— —Patiiot, 

Reardon  .  .  •  .  •  350 

Registrar — Entitled  to  5  per  cent,  upon  the  gross  amount  of  all 

the  money  paid  into  t^e  registry— —Uiiaic>  Ohm        •    583 


INDEX. 

Pare 

s. 

Sale — Of  a  vessel,  proved  fraudulent— -Gustava,  Sicenber^      .     5(57 
Sulvat^e — For  rescue  by  the  crew,  one-six tb.     King*s  Ships  net 
iatitled  to,  for  pertormhig  their  ordinary  duty         Wal- 

KER,  Clarke  .  .  .  ,  .        105 

■      Enemies  property  protected  by  a  licence,  liable  to  pay  sal- 
vage for  services  rendered  by  British  sl)ips 
None  due  for  rescuing  a  vessel,  which  had  been  8eiz^d  for 

a  breach  of  the  laws  of  its  own  country ^Abigail, 

Johnson  •  .  .  .  .  353 

Slave  Trade — ^An  American  vessel  condemned ^La  Mercbd, 

Echeveria  .....  20S 

i-         Not  necessar)'  to  have  slaves  on  l>oard,  it  is  sufficient  if  the 
trade    is   incipient,  progressive,  or   complete  ;   niay  be 
proved  by  the  nature  of  the  vessel  aud  cargo,  in  opposi- 
tion to  the  positive  oath  of  the  master-— —Severn, 
Bradford  .  .  ^  .  .  284 

T. 

Trade — ^Between  enemy's  ports,  by  order  in  council,  7th  Jamuny, 

1807.     Intention  not  sufficient,  must  be  caiight  between 

the  port!^-*— Express,  Basket  .  .  •    292 

Treaty — American,     Vessels  may  go  to  supply  with  necessaries  the 

vessels  employed  in  fishing,  u|)on  the  coasts  of  Labrador 

Fame  ....  .95 

— -  A  complete  dissolution  of  all  connexion  between  the  King  of 
Great  Britain,  and  his  former  subjects  in  the  Colonics 

Pkovidence  ....  ISO 

Jreaty — Sicedish,  l66\.    Passport  not  being  accoiding  to  the  form 
there  prescribed,  a  vessel  restored,  but   claimants  con- 
demned in  eosts— -Stockholm,  Chapiain  .  379 
1".  ■      Idem,'        Gustava,  Stcenherg            .            .             .            541 

V. 

Vice  Admirals — Tbeir  powers  and  history  j  cannot  issue  letters  of 

marque— —Little  Job,  Fairwcather  ,  382, 394 

w. 

War— Does  not  exist  till  authorised  by  His  Majesty^— -^Dart, 

Eamage  .....  301 

Property  found  in  the  country  at  the  coirmencement  of  a 

war,  not  liable  to  be  seized  •  •  •  tlid. 

FINIS. 
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ADDENDA 


TO  THE 


REPORTS   OF  CASES 

ARGUED  AND  DETERMINED 


IN    THE 


Vice-Admiraltj/  Courts 


AT 


HAIJFAX,  IN  NOVA-SCOTIA, 
In  the  time  of  Alexander  Croke^  LL.  D.  Judge  of  that  Court, 


By  James  Stewart,  Esq. 

SOLICITOR-GENERAL  OF  NOVA-SCOTIA. 


SWEDISH  MEMORIAL  AND  ANSWER. 

HAVING  been  fayoured  with  the  following  note  of  Baron  da 
Rehausen,  the  Swedish  minister,  with  Dr.  Croke's  spirited^ 
but  temperate  answer,  we  hare  here  inserted  it,  as  it  shews  the 
vague  accusations  which  are  still  brought  against  the  conduct  of 
Great  Britain  towards  neutrals,  and  the  little  foundation  there  is 
for  them.  Perhaps  the  best  refutation  of  the  reflections  against 
the  Courts  of  Vice-Admiraltj,  is  to  be  found  in  the  present 
Reports. 

The  undersigned,  Ilis  Swedish  Majesty's  Envoy  Extraordinary, 
and  Minister  Plenipotentiary,  by  his  Majesty's  commands  has  the 
honour  of  addressing  himself  to  Ilis  Excellency  Lord  Castlereagh, 
for  the  purpose  of  laying  before  the  British  Government  what 
follows : 

It  is  with  deep  regret  the  undersigned  has  to  state,  that  several 
Swedish  ships  and  cargoes,  on  their  voyages  to  or  from  the  United 
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States  of  America,  hare  been  detained  by  the  ships  of  war  of  Hit 
Britannic  Majesty,  and  sent  into  Halifax  for  adjudication,  although 
laden  with  innocent  articles,  perfectly  conformable  to  the  Treaty 
of  Commerce  and  Navigation  with  Great  Britain ;  and  that  even  a 
ship,  belonging'  to  the  port  of  Stockholm,  has  been  condemned  on 
the  pretence  of  her  papers  being  false.  The  shipping  constitutes 
the  greatest  branch  of  the  industry  of  Sweden.  The  trade  to  Ame- 
rica is  in  its  favour ;  for  the  articles  principally  sent  are  iron,  steel, 
alum,  &c.  and  the  commodities  taken  in  return  are  necessaries,  of 
which  Sweden  is  in  r^\  want.  If,  therefQip,  the  practice  of  cap- 
turing  Swedish  vessels  laden  with  boni  fide  Swedish  property,  is 
not  put  a  stop  to ;  if  its  commerce  is  thus  laid  open  to  the  mercy  of 
the  lowest  commander  in  the  British  navy,  and  liable  to  the  often 
partial  sentence  of  a  C<)lonial  Court  of  Yice-Admiralty,  such  pro- 
ceedings must  foon  prore  ruinous  to  the  vital  interests  and  pros- 
perity of  the  country.  It  is  true,  if  unjustly  condemned,  the  pro- 
perty is  restored  in  the  High  Courts  of  Great  Britain,  where 
justice  and  equity  are  universally  experienced ;  but  still,  from  the 
detention  of  the  ships,  the  maintenance  of  the  crews,  and  the  enor- 
mous expences  attending  the  prosecution,  the  whole  is  swallowed 
up,  and  the  owner  would  almost  as  soon  hear  of  the  total  loss  of 
a  ship,  as  of  her  detention  by  a  British  cruizer  ;  for,  if  lost,  they 
have  a  sure  resource  upon  the  underwriters;  but,  if  detained,  they 
not  only  run  the  risk  of  losing  the  capital,  but  also  the  premium 
of  insurance,  which  is  now  no  less  than  from  20  to  ^  per  cent,  on 
Tessels  employed  in  this  trade. 

Under  all  these  circumstances,  and  in  consequence  of  the  good 
harmony  and  close  alliance  so  happily  existing  between  the  two 
countries,  the  undersigned  entreats  and  most  particularly  urges, 
that  his  Britannic  Majesty's  Government  will  issue  orders,  which  in 
future  will  protect  Swedish  ships  laden  with  bon^  fide  Swedish  pro- 
perty, from  such  ruinous  captures;  and,  as  soon  as  possible,  restore 
those  already  captured,  with  full  indemnification  for  ail  their  losses 
and  expence. 

The  undersigned,  in  subjoining  to  this  note  a  list  of  such  cap- 
tured ships  as  have  been  reported  to  him,  with  observations  and 
certificates,  has  the  honour,  &c.  &c.  &c. 

(Signed)  G.  D.  REHAUSEN. 

London^  I5th  Jan.  1814. ' 
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As  the  whole  of  the  list  of  vessels  and  cargoes,  and  the  complaints, 
are  embodied  into  the  answer,  it  is  unnecessary  to  introduce  them 
here.  They  concluded  with  a  request,  that  the  British  Govern- 
ment would  give  orders  that  in  future  Swedish  vessels  may  not 
be  molested. 


To  His  Excellency/  Sir  John  Coape  Sherhrooke^  K.  B.  and  K*  C» 
Lieutenant  Governor  of  Nova  Scotia^  Sfc.  Sfc,  Sfc. 

Halifax^  NovaScofia^ 
^SthMarchy  1814. 
Sir, 

I  had  the  honour  of  your  Excellency's  letter  of  the  21st  March, 
transmitting  to  me  the  copy  of  a  letter  addressed  by  Mr.  Hamilton 
to  Mr.  Goulburn,  inclosing  the  copy  of  a  note  from  Mr.  De  Re* 
hauseh,  with  its  enclosures,  complaining  of  the  capture  and  deten* 
tion  of  several  Swedish  vessels,  by  British  cruizers  ;  and  also  the 
copy  of  a  letter  from  Earl  Bathurst,  conveying  His  Royal  H'ghness 
the  Prince  Regent's  commands,  that  you  should  take  the  necessary 
measures  for  furnishing  his  lordship  with  the  information  required; 
and  you  therein  request  that  I  would  give  you  such  information 
upon  the  subject  as  may  be  necessary  to  explain  the  whole  of  the 
circumstances  of  the  cases  referred  to,  in  order  to  be  transmitted 
to  Earl  Bathurst. 

I  have  attentively  considered' the  note  which  has  been  delivered 
by  Mr.  De  Rehausen  to  the  British  Government,  with  the  papers 
annexed,  and  the  complaints  therein  contained,  and  I  have  now  the 
honour  to  transmit  to  your  Excellency,  in  obedience  to  His  Royd 
Highness's  commands,  a  statement  of  the  facts  relating  to  the  cases 
there  referred  to. 

I  must  previously  observe,  that  the  proceeding  of  the  claimants 
in  these  complaints  has  not  been  in  conformity  to  the  established 
practice  between  nations,  and  to  the  subsisting  treaties  betweea 
Great  Britain  and  Sweden.  By  the  law  of  nations,  as  received  In 
every  country  in  Europe,  Courts  of  Admiralty,  with  their  Courts 
of  Appeal,  are  eftablished  as  the  common  tribunals,  te  decide  upon 
all  captures  made  at  sea.  ^^  By  the  law  of  nations,"  as  jastljr 
stated  in  the  celebrated  answer  of  the  British  Government,  to  tba 
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Prussian  Memorial,  in  1752,  ^^  claimants  ought  not  to  complain  td 
^^  their  own  soTcrcign  fill  injustice  in  re  mtnime  duhiA  was  JmoUy 
^^  done  them,  past  redress^  By  the  second  of  the  additional  arti- 
cles to  the  ConTentioD,  between  His  Majesty  and  the  Emperor  of 
Russia,  in  1801,  to  which  Sweden  acceded,  it  is  agreed  that  ^^  if 
'^  the  ministers  of  one  of  the  High  Contracting  Powers  should  re- 
^^  monstrate  against  the  sentence  which  shall  haye  been  passed  bj 
^^  the  respecti?e  Courts  of  Admiraltj — cfpeal  shall  be  made  to  His 
Mqfestjfs  Privy  Council^  In  deTiation  from  this  established  rule, 
the  claimants  have  not  only  complained  to  their  GrOTemment  in 
cases  in  which,  although  sentence  had  passed  in  the  Court  of  Yioe- 
Admiralty,  the  Court  of  Appeals,  being  His  Majesty's  Priyy  Coun- 
cil, is  still  open  to  them,  when  those  sentences  are  liable  to  reri- 
8ion,and  if  erroneous,  to  be  reversed;  but  they  hare  complained  of 
sdzures  which  had  not  eyen  been  adjudicated  upon  in  the  first  in- 
atance,  and  therefore  no  ground  for  any  complaint  of  injustice 
could  haye  existed ;  unless  it  is  meant  to  deny  to  His  Majesty's 
cruisers  all  right  of  search  and  detention  whateyer.  I  leaye  it  to 
those  whom  it  more  particularly  concerns,  to  decide  whether  this 
mode  of  making  every  capture,  before  it  has  undergone  the  inves- 
tigation of  a  Court  of  Admiralty,  an  immediate  question  between 
Governments,  is  better  calculated  to  promote  harmony  between 
nations,  than  the  established  methods  of  judicial  enquiry;  by  which 
too,  every  case,  in  the  last  resort,  is  regularly  examined  and  de- 
cided upon  by  His  Majesty's  Privy  Council,  and  his  highest  Minis* 
tert  of  State. 

I  cannot  observe  without  the  deepest  affliction,  the  severe  and,  I 
trust,  unmerited  reflections,  which  this  high  and  eminent  person 
has  been  induced,  probably  through  the  misrepresentations  of  in- 
terested merchants,  to  make  of  His  Majesty's  Courts  of  Viee- Ad- 
miralty ;  in  Asserting  that ''  their  sentences  are  often  partial."  By 
the  law  of  nations,  according  to  that  urbanity  which  is  practised  by 
all  civilized  countries  towards  each  other,  respect  is  due  to  the 
tribunals  of  another  nation,  until  they  shall  have  been  clearly  con- 
yicted  of  a  voluntary  departure  from  their  duty ;  an  imputation 
which  has  never  yet  been  proved  of  any  of  His  Majesty's  Courts 
of  Prize.  Till  then,  such  charges  are  an  injurious  reflection,  not 
only  upon  the  persons  who  preside  in  those  Courts,  but  upon  the 
justice  of  the  British  nation  itself,  and  a  coyert  insinuation  that 
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the  Conrention  of  1801  has  not  been  faithfully  obserred  by  His  Bri- 
tannic Majesty,  which  requires  that  ^^  the  judgments  upon  prizes 
'^  made  at  sea  shall  be  conformable  with  the  rules  of  the  most  exact 
**  justice  and  equity,  and  that  they  should  be  giren  by  judges  above 
**  suspicion."  That  illustrious  t>erson  must  certainly  have  been 
uninformed  of  His  Majesty's  anxious  care  for  the  due  administration 
of  justice  to  all  nations,  by  placing  the  Courts  of  Vice- Admiralty, 
a  few  years  since,  upon  the  most  respectable  footing,  by  appointing 
Judges  with  large  salaries,  by  enlarging  their  jurisdiction,  and  by 
selecting  persons  from  England,  who,  by  their  practice  as  advocates 
in  the  Courts  of  Prize,  were  acquainted  with  the  law  of  nations, 
as  there  understood ;  persons,  who,  though  inferior  in  rank  and 
talents  to  some  of  the  eminent  characters  who  preside  in  the  tribu- 
nals in  England,  I  will  venture  to  say,  as  far  as  I  have  any  know- 
ledge of  them,  will  not  yield  to  them  in  the  purity  of  their  motives 
and  the  impartiality  of  their  decisions.  Their  judgments  may  be 
occasionally  erroneous,  but  they  are  not  corrupt.  The  Judges  have 
no  concern  whatever  in  prizes,  and  no  personal  interest  in  their 
decisions,  whether  for  or  against  the  claimants ;  and  they  are  too 
proud  of  the  honour  of  their  country  to  compromise  it  for  any 
sinister  views.  If  he  had  enquired  into  the  fact,  he  would  have 
found  that  the  decisions  in  those  Courts  are  guided  by  the  same 
rules  and  principles  which  direct  the  superior  Courts;  that  an  equal 
measure  of  justice  is  dealt  out  to  all  parties,  and  he  might  have  been 
informed,  even  of  some  recent  decisions  in  that  very  Court  against 
which  his  censures  are  more  immediately  pointed,  of  large  damages 
awarded  against  captors,  in  favour  of  neutrals,  and  even  of  tlie 
enemy,  and  that  if  no  Swedish  cases  have  occurred  of  that  nature,  it 
is  because  His  Majesty's  cruizers  have  respected  the  Swedish  flag, 
and  have  been  cautious  of  detaining  vessels,  unless  the  grounds'of 
detention  were  clear  and  indisputable. 

The  general  complaint  agdinst  His  Majesty's  cruisers  ^^  of  de- 
'^  taining  Swedish  ships  and  cargoes,  although  laden  with  innocent 
'^  articles,  perfectly  conformable  to  the  Treaty  of  Commerce  and 
^^  Navigation  with  Great  Britain,  and  bond,  fide  Swedish  property," 
as  far  as  they  have  come  within  my  knowledge,  is  totally  un- 
founded, and  both  His  Majesty's  cruizers  and  this  Court  of  Vice- 
Admiralty  have  acted  scrupulously,  according  to  the  established 
law  of  nations. 
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The  Swediftk  veiseis  and  cmrgoet  wkkh  haTtt  been  broni^t  inliera^ 
will  be  foend  to  come  mider  tke  following  descriptions. 

Immediately  npon  tbe  declaration  of  war  by  the  UnitjBd  States, 
against  Great  Britain,  the  merchants  of  that  covntiy  nsed  crerj 
Drandiilent  practice  to  coTer  their  property  by  pretended  transfers 
to  nentraU,  and  principally,  for  obrions  reasons,  to  Swedish  sob- 
jects.  Many  Tessels  and  cargoes,  under  the  Swedish  flag,  and  ler- 
nished  with  mtkentk  Swedish  papers,  haTO  been  fully  proTed  to 
haTe  been  American  property,  and  as  sach,  condemned,  and  the 
parties  haye  not  YOitured  either  to  appeal  or  to  complain.  In 
others,  the  most  apparently  regular  Swedish  documents,  haTe  been 
detected  to  haye  been  complete /or^er»ef.  After  the  discoTory  of 
•och  frauds,  it  became  the  duty  of  His  Majesty's  cruisers  and  of 
his  Courts,  to  require  the  fullest  proof  of  property  in  all  cases; 
particularly  where  there  had  been  a  transfer  from  Americans.  In 
many  of  these  cases,  where  a  transfer  had  been  made  from  the 
enemy,  the  owners  had  n^lected  to  furnish  the  Tessels  and  car- 
goes with  the  usual  documents  required  by  the  law  of  nations, 
and  the  particular  treaties  between  the  two  countries.  In  these 
cases  they  were  permitted  to  bring  farther  proof  of  their  property, 
according  to  the  established  practice  of  the  British  Courts  of  Prise. 
If  any  of  these  cases  were  really  boni  fide  cases,  the  detention  and 
the  consequent  expenses,  were  occasioned  by  the  neglect  of  the 
parties  themseWes,  and  cannot  reasonably  be  imputed  to  the 
cruisers,  or  to  the  Court.  Some  Swedish  yessels  haye  been  seized 
for  haying  goods  on  board  belonging  to  the  enemy,  and  others  for 
a  breach  of  a  blockade.  In  ail  these  cases,  unless  it  is  intended  to 
deny  tbe  right  of  yisiting  merchant  yessels,  and  of  bringing  them 
in  for  farther  examination,  where  tbe  proofs  on  board  are  not  sa- 
tisfactory, the  cruizers  haye  only  done  their  duty  to  their  country. 

I  proceed  now  to  consider  the  particular  cases  of  capture  which 
are  complained  of. 

1st  Complaint. — '^  Maria,  G.  Warman,  Master,  belonging  io 
^^  Messrs.  Toitie  and  Arfwedem,  of  Stockholm,  and  loaded  there 
'^  with  a  cargo  of  iron  and  steel,  on  Owner's  account,  bound  to 
^^  Boston,  was  captured  in  June  last,  near  St.  John's,  New 
^^  Bruubwick,  into  which  port  she  was  carried ;  the  papers  were 
^^  taken  to  Ilallfax,  where  proceedings  were  commenced  against 
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'^  the  ship  and  cargo,  and  at  about  the  2(Hh  August  the  cause 
'^  came  on  for  hearing,  when  the  Judge  ordered  the  claimants  to 
^^  produce  farther  proof  from  whence  it  could  alone  come,  namely, 
^^  Sweden:  the  Judge,  on  the  30th  September,  condemned  the  yes- 
^^  sel  and  cargo  as  lawful  prize  to  His  Majesty's  shijp  Bold.  The 
^  claimants,  on  behalf  of  the  original  owners,  have  re-purchased  thief 
^^  ship  and  cargo  at  the  appraised  ralue  of  j^6255.  19;.  6d.  ster^ 
''  ling,  which  has  been  drawn  for  upon  the  agents  in  London  atthef 
''  enormous  amount  of  20  per  cent,  making  the  sums  to  be  paid  for 
^^  the  same  in  London  J^7820.  besides  very  heayy  law  expences." 

Answer. — This  was  originally  an  American  ressel  called  tli€ 
Mary,  and  was  said  to  have  been  purchased  by  the  claimants  at 
Stockholm,  in  March  1813.  The  authority  from  the  American 
owners  at  Boston,  to  sell  the  yessel,  was  not  on  board,  nor  any 
proof  of,  payment.  She  was  consigned  to  Boston  to  Parsons  and 
Co.  the  former  owners,  and  was  placed  entirely  under  theL^ 
management,  and  the  master  and  mate  both  swore  that  the  yoyagii 
was  to  terminate  at  Boston.  The  cause  came  on  for  hearing 
upon  the  33d  August,  when,  although  by  the  decision  of  the  High 
Court  of  Admiralty  in  the  Jemmy,  Noston,  (Rob.  vol.  4.  31.)  it 
was  held  that  ^^  when  a  ship  has  l>een  left  in  the  trade  and  under 
'^  the  management  of  the  former  owner,  that  fact  is  conclusiye^ 
^^  that  it  is  merely  a  covered  and  pretended  transfer,  and  affords 
'^  so  strong  a  presumption  that  scarcely  any  proof  can  avail  against 
^^  it."  Yet  the  Court  was  so  lenient  as  tb  permit  the  parties  to 
bring  farther  proof.  Upon  the  farther  proof,  ou  the  20th  of  Sep- 
tember, no  evidence  having  been  produced  of  any  authority  given 
to  the  master  to  sell  the  vessel,  or  any  correspondence  between 
him  and  his  former  owners.  Parsons  and  Co.,  both  ship  and  cargo 
were  condemned.  On  the  21st  of  September  an  appeal  was 
entered,  and  on  the  23d  of  November  the  vessel  and  cargo  were 
delivered,  upon  bail  to  answer  the  final  adjudication,  to  Gustaff 
Wierman,  the  master  and  claimant,  when  she  pursued  her  origi- 
nal  voyage,  and  arrived  at  Boston.  The  latter  part  of  the  corn- 
plaint,  therefore,  is  perfectly  untrue,  as  the  vessel  and  cargo  were 
not  sold  or  re-parchased,  and  the  value  for  which  bail  was  given 
could  not  be  demanded  till  a  final  condemnation  in  the  CSourt  of 
Appeals. 
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As  tkis  case  has  been  appealed,  and  the  eridence  of  conn* 
it  is  niinecessarj  to  enter  farther  into  the  merits  of  it. 


2d  CoMPLAiiTT. — ^^  Actire,  Albei^,  Master,  belonging  to 
<^  P.  Brandstrom  and  Co.  of  Gelfe,  cargo  laden  at  Stockholm.  The 
^^  caigo  of  this  ship  has  been  condemned  at  Halifax,  subject  to 
<<  paj  a  freight  to  the  claimants,  which  freight,  together  with  the 
^<  ship,  are  restored." 

Akswer. — ^This  vessel  was  not  proceeded  against,  but  was  im- 
mediately restored  by  consent,  with  freight.  P^rt  of  the  cargo, 
Talued  at  £500.,  being  admitted  by  the  claimants  to  be  enemy's 
property,  by  agreement,  the  Talue  of  it  was  delivered  to  the  cap- 
tors, the  remainder  to  the  claimants,  upon  paying  costs. 

3d  Complaint.  —  ^<  Gamla,  Lodiso  Bug,  Master,  ship  and 
^^  cargo  belonging  to  V.  Urk  of  Gottenburg,  at  which  port  she 
'^  was  laden,  and  bound  to  Newport,  in  Rhode  Island,  captured 
^'  10th  September,  near  Newport,  by  His  Britannic  Majesty's  ship 
^^  Highflyer,  and  carried  to  Halifax,  where  proceedings  hate  been 
^^  commenced.  The  cause  came  on  for  hearing,  when  the  Judge 
*^  ordered  further  proof." 

Answer. — The  ship  was  immediately  restored  with  freight; 
part  of  the  cargo  was  acknowledged  by  the  claimants  to  be  enemy's 
property;  the  Talue  of  it  was  paid  to  the  captors,  and  that  of  the 
rest  of  the  cargo  to  the  claimants. 

4th  Complaint. — ^^  Gladgen,  Lundgren,  Master,  ship  belong- 
^^  ing  to  P.  Winnehelm  and  R.  Dixon,  of  Gottenburg,  cargo  to 
^^  R.  Dixon^  and  laden  at  Gottenburg,  captured  in  the  Bay  of 
^^  Boston  by  His  Britannic  Majesty's  ship  Majestic,  and  sent  to 
«  Halifax." 

Answer. — This  vessel  was  not  brought  into  this  port.  1  am 
informed  that  she  was  rescued  by  the  crew,  and  carried  into  the 
United  States ;  but  the  Majestic  not  being  now  in  port,  I  have  no 
certain  information.  But  as  the  fact  that  a  Swedish  yessel  with  a 
Taluable  cargo  had  been  rescued  is  certain,  the  only  doubt  is  as 
to  the  name  of  it. 
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5th  Complaint. — ''  Hoppet,  Landstrom,  Master,  ship  belong- 
^^  iDg  to  R.  Dixon  and  Carl  Brit,  Br.  cargo  laden  at  Gottenburg, 
^'  and  belonging  to  R.  Dixon  and  J.  Hall  of  Gottenburg,  cap- 
^^  tared  in  October  by  His  Britannic  Majesty's  ship  Romulus  and 
«  sent  to  Halifax." 

Answer. — This  ship  was  not  proceeded  against,  but  was  restored 
with  freight.  The  OTidence  respecting  the  cargo  was  defective. 
The  certificates  of  property  were  not  according  to  the  form  pre- 
scribed by  the  Swedish  treaties,  and  did  not  directly  assert  it  to  be 
in  the  claimants.  The  master  swore  that  he  did  not  know  who 
owned  the  cargo;  and  there  were  inconsistencies  and  contradic- 
tions between  the  depositions  of  the  master  and  the  supercaigo. 
Upon  the  hearing  on  the  28th  of  December,  farther  proof  was 
ordered.  The  cause  came  on  upon  the  farther  proof  upon  the 
12th  of  January  1814,  when  it  proved  to  be  deficient,  and  the 
parties  were  permitted  to  bring  still  farther  proof.  Upon  which 
order  the  case  now  stands.  Upon  the  24th  of  February  1814, 
the  cargo  was  delivered  to  the  plaimants  upon  bail.  As  this  cargo 
has  not  been  decided  upon  in  this  court,  I  imagine  that  it  cannot 
afford  grounds  for  a  complaint. 

» 

6th  Complaint. — ^'  Resolution,  Ollrom,  Master,  ship  belong- 
^^  ing  to  B.  Weenbrug,  and  J.  H.  Von  Aken,  of  Gottenburg, 
^'  cargo,  laden  and  belonging  to  Low  and  Smith,  of  Gotteo- 
^^  burg,  captured  going  into  Boston  by  His  Britannic  Majesty'! 
^<  ship  Majestic,  and  carried  into  Halifax." 

Answer. — The  ship  was  not  proceeded  against,  but  restored  with 
freight.  The  evidence  relating  to  the  cargo  was  defective.  The 
certificates  did  not  appear  to  be  upon  oath ;  the  parties  did  not 
assert  it  to  be  their  property  directly^  and  the  master  could  not 
testify  to  it.  There  were  likewise  circumstances  which  afforded 
good  reason  for  suspicion  of  its  being  American  property.  Farther 
proof  was  decreed,  upon  which  the  cause  now  rests.  It  has  been 
delivered  to  the  claimants  upon  bail. 
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■ 

Ttk  CoxFLAiirr. — <<  CSiarlotea,  EUftfom,  Msster. 

<<  Londoo,  Janony  18,  1814. 
8n, 

<'  I  am  directed  by  Messrs.  Kantxon  and  Biel^  of  Stockholm, 
^  to  lay  before  yoa  the  accompaDying  documental  proof,  as  the 
'^  only  channel  through  whom  the  hope  for  redress  of  the  griev- 
<<  anoei  they,  with  other  Swedish  subjects,  haTe  to  complain  of 
^<  on  account  of  depredations  committed  on  their  ships  by  British 
<^  eruiiers;  and  to  inform  you  that  Captain  B.  Ellstrom,  of  their 
^<  ship  CharloUa^  loaded  for  their  account  at  Lanscrona,  and 
^  bomad  for  New  Port,  Rhode  Island,  writes  them  from  Halifo, 
^^  that  proceediDg  for  his  destination,  he  was  captmred  by  the 
^'  British  frigate  Hyperion,  Captain  Cumby,  and  taken  into  St 
^  John's,  Newfoundland,  the  beginning  of  October ;  when,  after 
^  nndeigoing  erery  examination,  he  was  permitted  to  proceed 
^  with  Cumb's  certificate  of  her  neutrality,  which,  howofer,  did 
^^  not  protect  him :  for  on  departing  for  St.  John's  he  was  the  same 
^  day  captured  bj  the  British  man  of  war  Comet,  who  sent  him  to 
^  Halifat,  where  he  airiTod  about  the  90th  of  October,  when  his 
^^  ship  was  immediately  stripped  of  her  rigging,  the  crew  turned 
**  on  shore,  and  treated  in  every  respect  as  an  enemy's  vessel ;  the 
^<  cabin  taken  possession  of  by  the  prize  master,  and  turned  into 
^<  a  common  brothel,  upon  which  Captain  Ellstrom  complained  to 
^^  the  captain  of  the  British  man  of  war  Comet,  who  only  laughed 
^^  at  him,  and  told  hhn  he  deserved  no  better  treatment. 

<^  The  vessel,  during  her  detention,  vras  driven  on  shore  at 
^^  Halifax  in  the  severe  storm  which  occurred  there  on  the  1 3th  of 
^  Norenber,  by  which  she  was  dismasted,  lost  both  her  rabies 
^^  and  anchors,  and  was  made  a  complete  wreck,  in  which  state 
^  she  still  remained  on  the  5th  of  December,  without  any  steps 
^^  being  taken  by  the  Admiralty  Court  for  her  liberation,  and  the 
^^  result  of  this  vexatious  detention  will  be  the  total  ruin  of  the 
^*  Toyage  upon  which  she  was  sent  by  her  owners  with  a  cargo  of 
"  great  value. 

"  I  have,  &c. 
"  (Signed)  SAM.  THOMPSON." 

<<  To  M.  De  Rehausen." 
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Answer*— This  case  has  not  been  finally  decided  upon  in  tliis 
court.  Farther  proof  has  been  ordered,  which  has  not  yet  been 
brought  in.  It  is  not,  therefore,  a  subject  for  complaint,  bat  it 
may  be  proper  to  state  the  particulars. 

The  Complaints  may  be  referred  to  three  heads. 

1.  That  the  seizure  was  a  depredation  upon  Swedish  com- 
merce. 

2.  That  there  was  great  delay  in  bringing  her  to  trial. 

3.  That  there  was  misconduct  in  the  captors  after  she  was 
brought  into  port. 

First,  It  is  eTident  that  there  were  sufficient  reasons  for  bring- 
ing this  Yessel  in.  She  was  seized  and  proceeded  against  upon 
two  grounds : 

1st.  That  she  had  broken  the  blockade  of  Copenhagen. 

2d.  That  the  property  was  not  proved. 

1st.  The  first  ground  of  prosecution  was  an  alleged  breach  of 
the  blockade  of  Copenhagen.  This  port  was  declared  to  be  in  a 
state  of  rigorous  blockade  by  the  British  GoTemment  on  the  4th 
of  May  1808,  which  order  had  not  been  publicly  revoked,  and 
there  was  a  presumption,  therefore,  that  it  was  still  in  force, 
and  which  threw  upon  the  claimant  the  onus  probandi  that  the 
blockade  was  not  in  existence  when  the  vessel  sailed. 

As  to  the  fact  of  breaking  the  blockade,  there  was  sufficient 
ground  to  believe  that  the  present  cargo  was  taken  in  at  Copen* 
hagen,  was  merely  landed  at  Lanscrona,  and  put  on  board  again. 
Philips,  the  ship's  steward,  who  helped  to  load  the  vessel  at 
Copenhagen,  swore  to  this  fact;  and  another  seaman  deposed  to 
the  same  thing,  and  that  he  derived  bis  information  from  the 
the  people  at  the  quay  of  Lanscrona  who  had  assisted  in  unloading 
and  loading  again.  It  appears  besides  that  Law  afterwards  brought 
1000  Demi  Johns  in  a  boat  from  Copenhagen.  If  the  evidence  of 
these  persons  was  to  be  believed,  the  master  was  guilty  of  preva^ 
rication.  Although  he  took  possession  of  the  vessel  immediately 
upon  the  purchase,  and  was  with  her  the  whole  time,  yet  he  swears 
that  he  does  not  know  the  nature  and  quality  of  the  goodt  she 
brought  from  Copenhagen  and  landed  at  Lanscrona,  and  that  the 
former  cargo  was  discharged  at  Lanscrona,  and  the  present  taken 
oD  board,  impl3riog  that  they  were  diierent  caiyoes. 
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9d.  This  Tessel  was  alleged  to  hare  been  purchased  of  the 
AmericaDS,  owners  at  Copenhagen,  in  March  1813,  her  former 
name  being  the  Portia.  A  purchase  of  a  vessel  from  an  enemy, 
in  an  enemy's  port,  requires  the  fullest  proof  of  a  transfer.  The 
ressel  was  stated  to  have  been  purchased  by  G.  Ryan,  as  the  agent 
of  Kantzon  and  Biel,  yet  no  authority  or  letter  of  agency  was 
produced  in  confirmation  of  that  statement,  nor  was  there  any 
evidence  of  the  payment.  The  deposition  of  the  master  was  con- 
tradictory to  this  statement  in  the  papers,  since  he  swore  that  pos- 
session was  given  to  him,  not  by  Ryan,  but  by  George  Law,  whom 
he  states  to  have  been  the  correspondent  of  his  owners,  and  who 
was  an  American  and  an  American  agent. 

There  was  likewise  a  charter  party,  by  which  Kavtzon  and  Biel 
charter  the  vessel  to  Ellstrom,  their  own  alleged  master.  The 
notary,  by  whom  this  instrument  was  authenticated,  certifies  that 
Ellstrom  the  master,  a  party  thereto,  appeared  before  him  at 
Stockholm  on  the  15th  of  July,  and  signed  his  name  with  his  own 
hand,  although  there  was  a  letter  on  board  written  by  Ellstrom 
on  that  day  from  Lanscrona  to  his  owners  at  Stockholm;  and 
although  in  another  subsequent  letter  the  master  acknowledged  the 
receipt  of  the  charter  party,  with  the  other  pai)ers  from  Stock* 
holm.  By  the  same  charter  party  the  freighters  engage  to  load  a 
cargo  on  board  the  siiip,  although  the  cargo  at  that  time  was  com- 
pletely laden.  The  said  charter  party  was  therefore  a  false 
paper,  and  together  with  a  prevarication  of  the  master,  threw 
a  suspicion  of  fraud  upon  the  other  documents,  and  the  whole 
case. 

Brit,  one  of  the  witnesses,  swore  that  Law  seemed  to  have  a 
good  deal  to  do  about  the  ship  and  cargo,  that  he  was  an  American 
who  came  out  as  supercargo,  and  was  concerned  with  a  number 
of  American  vessels ;  that  it  looked  to  him,  and  he  coold  not 
help  thinking  the  cargo  to  be  American  property.  In  confirma- 
tion of  his  suspicion,  there  was  some  reason  to  believe  that  this 
cargo  had  been  shipped  by  the  former  American  owners ;  before 
the  purchase,  she  was  destined  to  the  United  States,  and  put  under 
the  direction  of  Americans.  And  the  property  of  the  cargo  was 
not  proved  by  the  oath  of  the  alleged  owner. 

Under  these    circumstances,    the   claimants  were   directed  to 
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bring  proof  that  the  port  of  Copenhagen  was  not  then  blockaded, 
that  the  cargo  had  not  been  brought  from  thence,  and  of  the 
reality  of  the  transfer  of  the  tessel,  and  ownership  of  the  cargo. 
This  farther  proof  has  not  yet  been  brought  in,  and  the  case  b 
therefore  undecided. 

Secondly.  With  respect  to  the  other  complaint  of  delay,  the 
vessel  was  brought  in  on  the  20th  of  October.  The  monition  waa 
served  upon  the  2^  of  October.  The  20  days  expired  on  the 
11th  of  November,  and  the  vessel  was  brought  to  trial  on  the 
13th  of  December.  This  delay  of  a  month  was  occasioned  by 
the  difficulty  of  finding  an  interpreter  to  translate  the  Swedish 
papers,  which  were  very  numerous,  and  were  solicited  as  much 
by  the  agents  for  the  claimants  as  those  of  the  captors,  as  being 
absolutely  necessary.  Upon  the  order  for  farther  proof,  the 
claimants  were  at  liberty  to  have  taken  the  ship  and  cargo  upon 
bail,  which  they  did  not  choose  to  do. 

Thirdly,  As  to  the  complaint  of  misconduct  in  the  captors  after 
the  vessel  was  brought  into  port. — ^In  the  first  place,  no  protest 
was  made  by  the  master  of  it,  nor  was  any  complaint  made  to  the 
Court  of  Vice- Admiralty  which  would  have  redressed  such  griev- 
ances ;  but,  in  the  second  place,  it  is  perfectly  disproved  by  the 
affidavits  hereunto  annexed.  By  which  it  appears  that  the  vessel 
was  not  unrigged,  but  that  the  sails  and  running  rigging  were 
unreeved  as  usual,  and  put  away  for  safety  with  the  greatest  care. 
That  the  master  was  left  in  possession  of  his  cabin,  and  the  crew 
continued  on  board  the  vessel  in  perfect  liberty,  being  maintained 
by  the  master  from  the  ship's  stores,  and  treated  in  every  respect 
as  neutrals,  not  as  enemies. 

It  is  a  conclusive  proof  of  the  consciousness  of  the  badness  of 
the  claimant's  case,  that  an  offer  was  made  to  compromise 
with  the  captors  for  the  sum  of  £3000.  as  appears  by  the  affidavit 
of  Mr.  Grassie  hereunto  annexed.  This  offer  could  not  have 
been  nuide  to  prevent  the  loss  arising  from  the  detention  of  the 
vessel,  because  the  claimant  was  entitled  to  receive  it  upon  bail, 
pending  the  litigation. 

8.  The  last  case  mentioned  is  that  of  the  Denowitze,  which 
having  been  carried  into  Leith  in  Scotland,  of  course  was  not  pro- 
ceeded against  in  this  court. 
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It  qipetrti  therefore^  that  of  the  eight  cases  of  ships  and  caigoes 
captured  which  hare  been  complained  of. 

Two  were  not  bronght  bto  this  coart. 

Two  had  enemj's  property  on  board  by  the  admission  of  the 
claimants  themselYes. 

Two  of  the  jessels  were  immediatel j  restored  with  freight ;  and 
fte  cargoes  being  still  upon  farther  proof,  and  not  baring  been  con- 
dmned,  thej  are  not  a  subject  for  complaint. 

One  is  upon  farther  proof,  both  as  to  ship  and  cargo,  and  is 
not  therefore  a  subject  for  complaint ;  and 

One  yessel  and  cargo  only  haTe  been  condemned,  and  which  are 
■ow  in  a  regular  course  of  appeal  before  his  Majesty's  Privy  Coun- 
cil, the  proper  tribunal  to  decide  upon  the  merits  of  the  case. 

ALEX.  CROKE, 
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